NEW  JERSEY  LAW  REPORTS 

VOLUME    XL. 
VROOM  XI. 


REPORTS  OF  CASES 


ARGUED  AND  DETERMINED  IX  THE 


SUPREME  COURT, 


AND,  AT   LAW,  IN   THE 


COURT  OF  ERRORS  AND  APPEALS 


STATE  OF  NEW  JERSEY 


GARRET  D.  \V.  VKOOM,  Reporter 


VOLUME    XI. 


TRENTON.  N.  J.: 

WILLIAM    S.   SHARP,    PRINTER    AND   STEREOTYPER. 
1879. 


V. 


This  volume  contains  the  opinions  delivered  in  the  Supreme 
Court,  at  February,  June  and  November  Terms,  1878;  and 
also  the  opinions  delivered  in  cases  at  law  in  the  Court  of 
Errors  and  Appeals,  at  March,  June  and  November  Terms, 
1878. 


NEW  JERSEY   REPORTS. 


LAW  REPORTS. 

COXE'S  REPORTS,       - 

PENNINGTON'S  REPORTS,    - 

SOUTHARD'S 

HALSTED'S 

GREEN'S 

HARRISON'S 

SPENCER'S 

ZABRISKIE'S 

DUTCH  ER'S 

VROOM'S 


1  vol 
2 
2 
7 
3 
4 
1 
4 
5 
11 


CHANCERY  REPORTS. 

SAXTON'S   REPORTS,          ...        -  1  vol. 

GREEN'S              "               -----  3    " 

HALSTED'S        ■«           -                                  -  4    " 

STOCKTON'S      '                                                  -  3    " 

BEASLEY'S          ■•                             -                  -  2   " 

McCARTER'S       "               -                  -        -        -  2    " 

C.  E.  GREEN'S     "           -----  12    " 

STEWART'S         "              3   u 

iii 


778597 


JUSTICES  OF  THE  SUPREME  COURT  DURING  THE 
PERIOD  OF  THESE  REPORTS. 


Hon.  MERCER  BEASLEY,  Chief  Justice. 


ASSOCIATE   JUSTICES. 

Hon.  VANCLEVE  DALRIMPLE, 
"     GEORGE  S.  WOODHULL, 
"     DAVID  A.  DEPUE, 

•  BEXNET  VAN  SYCKEL. 

•  EDWARD  W.  SCUDDER, 
<■     MANNING  M.  KNAPP. 

'•     JONATHAN  DIXON, 
■      ALFRED  REED, 


ATTORNEY   GENERAL. 

Hon.  JOHN  P.  STOCKTON. 


CLERK. 

BENJAMIN  F.  LEE,  Esq. 


JUDGES  OF  THE  COURT  OF  ERRORS  AND  APPEALS. 


Hon.  THEODORE  RUNYON,  Chancellor. 

"  MERCER  BEASLEY,  Chief  Justice. 

"  VANCLEVE  DALRIMPLE, 

"  GEORGE  S.  WOODHULL, 

"  DAVID  A.  DEPUE, 

"  BENNET  VAN  SYCKEL, 

"  EDWARD  W.  SCUDDER, 

"  MANNING  M.  KNAPP, 

"  JONATHAN  DIXON, 

11  ALFRED  REED, 


rr. 

no 

o 

pa 

(V 

rh 

a 

rt> 

a> 

«H 

o 

30 

c 

rs 

2 

O 

JUDGES  SPECIALLY  APPOINTED. 


Hon.  EDMUND  L.  B.  WALES, 
"      JOHN  CLEMENT, 
"      FRANCIS  S.  LATHROP, 
"      AMZI  DODD, 
"      CALEB  S.  GREEN, 
«      SAMUEL  LILLY. 


CLERK. 

HENRY  C.  KELSEY,  Esq. 


A   TABLE    OF    CASES 

REPORTED  IN  THIS  VOLUME. 


A. 

Adams  ads.  Woodside 417 

Allen  ads.  Harrison 556 

Aller  v.  Aller 446 

Aller  ads.  Aller 446 

Anderson  ads.  State 224 

B. 

Barton  ads.  Leggett 83 

Bayer  v.  Hoboken 152 

Bayliss  ads.  Township  of  Union,     60 
Baylor  v.  Del.,  Lack,  and  West. 

R.  R.  Co 23 

Bayonne  ads.  Paret 333 

Beattie  v.  David 102 

Bingham  v.  Camden  156 

Bitz  v.  Meyer 252 

Blackman  v.  Doughty 319 

Blundell  ads.  David 372 

Blundell  v.  Hatrick 380 

Brandenberg     ads.   Nat'l    Con- 
densed Milk  Co Ill 

Brewster  v.  Sussex  R.  R.  Co 57 

Browning's  Executor  v.  Ritten- 

house ...  230 

C. 

Camden  ads.  Bingham 156 

Carteret  Club  ads.  Sibley 295 

Celluloid  Manufacturing  Co.  v. 

Coles 381 

Chadwick  v.  Errickson 159 

Chamberlin  v.  Stanley 379 

•Chetwood  v.  Winston 337 


Chosen  Freeholders,  &c,  ads. 
Ripley 

Citizens'  Loan  Association  v. 
Nugent 

City  of  Elizabeth  ads.  Clark 

City  of  Elizabeth  ads.  Hurd 

City  of  Paterson  ads.  State, 
Hoxsey,  pros 

Clark  v.  City  of  Elizabeth 

Clarke  v.  Londrigan 

Coles  ads.  Celluloid  Manufac- 
turing Co 

Cox  ads.  Groves 

Creveling  ads.  State,  Washing- 
ton B.  and  L.  Association, 
pros 

Creveling  ads.  State,  Wyckoff, 
pros 

Crossley  v.  Moore 

Crowell  ads.  Drake 

Crowell  ads.  Mayor  of  Rahway, 

Cruser  ads.  Ellison 


45 

215 

172 
218 

186 
172 
310 

381 
40 


192 

150 

27 

58 

207 

444 


David  ads.  Beattie 102 

David  v.  Blundell 372 

Delaney  ads.  Keogh 97 

Del.,  Lack,  and  West.  R.  R.  Co. 

ads.  Baylor 23 

Demarest  v.  Inhabitants  of  New 

Barbadoes 604 

Demuth  ads.  Weaver  &  Penn<  ick,  238 
Dennis  ads.  N.  Y.  and  L.  B.  R. 

R.Co 34C 

Dockerty  ads.  Ege 99 

Doughty  ads.  Blackman 31.? 

ii 


Vlll 


TABLE  OF  CASES  REPORTED. 


Drake  v.  Crowell 58  Goetschius  ads.  Maxwell 383 


Duryee     ads.    State,    Corrigan, 

pros 266 

E. 

Earl  ads.  Steffens 128 

Edwards  v.  Jersey  City- 176 

Ege  v.  Dockerty 99 

Ellison  v.  Cruser 444 

Elizabeth   ads.   State,    Kellogg, 

pros 274 

Elizabeth   ads.   State,   Sutphin, 

pros 283 

Elizabeth  ads.  State,    Watrous, 

pros 278 

Errickson  ads.  Chad  wick 159 

Essex  Public  Road  Board  ads. 

Ropes 64 

Essex  Public  Road  Board  ads. 

Wheeler 138 

Evens  ads.  Griscom 402 


Farrier  v.  Schroeder 601 

Fink  v.  Newark 11 

First  National  Bank  of  Hights- 

town  v.Christopher... 435 

Fisher  v.  State 169 

Fleischauer  v.  West  Hoboken...  109 

Flemming  v.  Hoboken 270 

Franklin  Fire  Insurance  Co.  v. 

Martin 568 

Freeholders  of  Essex  ads.  State, 

Mayor,    &c,    of    Newark, 

pros 595 

Freeholders  of  Gloucester  ads. 

Whitall 302 

Fuller  ads.  State,  Del.,  L.  &  W. 

R.  R.  Co.,  pros 328 

Fuller  v.  State,  Baldwin,  pros...  615 

G. 

Gardner  v.  Newark 297 

Gerhab  v.  White... 242 


Grafflin  v.  Jackson 440 

Griscom  v.  Evens 402 

Groves  v.  Cox 40 


Hall  v.  Spaulding 166 

Hann  ads.  State 228 

Harrison  v.  Allen 556 

Hatrick  ads.  Blundell 380 

Heckell  v.  Sandford 180 

jHendrickson  ads.  Salt  Lake  City 

National  Bank 52 

Herdt  ads.  Mayor  of  Bayonue...  264 

Hires  ads.  Hurff. 581 

Hoboken  ads.  Bayer 152 

Hoboken  ads.  Flemming 270 

Hoey  v.  Jarman ....    379 

Hunter  v.  State 495 

Hurd  v.  City  of  Elizabeth 218 

Hurff  v.  Hires 581 


I. 


Illingsworth  ads.  Wakeman 431 

In  matter  of  drainage  along  Pe- 

quest  River 380 

Inhabitants  of  New  Barbadoes 

ads.  Demarest 604 

Inhabitants   of   Plainfield    ads. 

Price 608 

J. 

Jackson  ads.  Grafflin 440 

Jarman  ads.  Hoey 379 

Jenkins  ads.  Knaus 288 

Jersey  City  ads.  Edwards 176 

Johnson  ads.  Thompson 220 

Johnson  v.  Kaiser 286 

Jones  ads.  State,  Cummins,  pros.,  105 

K. 

Kaiser  ads.  Johnson 286 

Keen  ads.  Price 332 


TABLE  OF  CASES  REPORTED. 


IX 


Keogh  v.  Delaney 97 

Knaus  v.  Jenkins 28S 


Legett  v.  Barton 

Leggett  ads.  State,  Gray,  pros... 
Little  v.  Township  Committee 

of  Town  of  Union 

Londrigan  ads.  Clarke 

Low  v.   Mayor,  &c,  of  Jersey 

City  ....". 


M. 

Magie  v.  Township  of  Union.... 

Manning  ads.  State,  King,  pros., 

Martin  ads.  Franklin  Fire  In- 
surance Co..  

Matthews  ads.  State,  Poulson, 
pros.  

Maxwell  v.  Goetschius  

Mayor  of  Bayonne  v.  Herdt 

Mayor,  &c,  of  Jersey  City  ads. 
Low 

Mayor,  &c,  of  Jersey  City  ads. 
Roche 

Mayor,  &c,  of  Jersey  City  ads. 
State,  Kiernan,  pros 

Mayor,  &c,  of  Jersey  City  ads. 
State,  Morris  et  al.,  pros.... 

Mayor,  &c,  of  Newark  v.  Free- 
holders of  Essex 

Mayor,  &c,  of  Newark  v.  Mur- 

phy 

Mayor,  &c,  of  Newark,  ads. 
State,  Pell,  pros 

Mayor,  &c,  of  Eahway  v.  Crow- 
ell 

Meeker  ads.  N.  J.  Insurance  Co., 

Merchants'  National  Bank  ads. 
Whitney 

Meyer  v.  Bitz 

Morgan  v.  Town  of  Guttenberg, 

Moore  ads.  Crossley 


83 
308 

397 
310 

456 


Murphy    ads.    Mayor,    &c,    of 

Newark 145 


N. 

Nat'l    Condensed   Milk   Co.   v. 

Brandenbergh Ill 

Newark  ads.  Fink 11 

Newark  ads.  Gardner 297 

Newark  ads.  State,  Alden,  pros.,     92 

N.  J.  Ins.  Co.  v.  Meeker 18 

New  York  and  L.  B.  R.  R.  Co.  v. 

Dennis 340 

Northampton  Live  Stock  Insur- 
ance Co.  v.  Stewart.. 103 

Northampton  Mutual  Live  Stock 

Ins.  Co.  v.  Tutlle 476 

Nugent  ads.  Citizens'  Loan  As- 
sociation.   215 


Oyster  v.  Peavy 401 


453 
461 

568 

268 
383 
264  P- 

Paret  v.  Bayonne 333 

456  Parsons  ads'  Van  Riper 1,  123 

Passaic    ads.    State,    Ryerson, 

257  pros 118 

;  Paterson  ads.  State,  Society,  &c, 
4»3  pros , „ 250 

Paterson  ads.  State,  Youngster, 
485  pros 244 

Peavy  ads.  Oyster 401 

595  Pell  v.  Newark 71 

Potter  v.  Robinson 114 

145  Poulson    ads.   Union    National 

Bank 284 

550  Poulson     v.     Union     National 

Bank 563 

207  Price  v.  Inhabitants   of  Plain- 

18  |        field 608 

Price  v.  Keen 332 

481 
252 
394 
27  Rahway  ads.  State,  Hunt,  proa.,  615 


R. 


TABLE  OF  CASES  REPORTED. 


Ripley  v.  Chosen  Freeholders, 

&c 45 

Rittenhouse     ads.     Browning's 

Ex'r 230 

Robinson  ads.  Potter 114 

Roche  v.  Mayor,  &c,  of  Jersey 

City 257 

Rook  ads.  Van  Cleve 25 

Ropes   v.   Essex    Public    Road 

Board 64 

S. 

Salt  Lake  City  National  Bank 

v.  Hendrickson 52 

Sandford  ads.  Heckel 180 

Schenck  ads.  Schomp 195 

Schorap  v.  Schenck 195 

Schroeder  ads.  Farrier 601 

Sibley  v.  Carteret  Club 295 

Smalley  v.  Wright 471 

Smith  ads.  Sproul 314 

Sparks  v.  Stokes 487 

Spaulding  ads.  Hall 166 

Sproul  v.Smith 314 

Stanley  ads.  Chamberlin 379 

State  v.  Anderson 224 

State  ads.  Fisher 169 

State  v.  Hann 228 

State  ads.  Hunter 495 

State,  Alden,  pros.,  v.  Newark...     92 
State,  Baldwin,  pros.,  ads.  Ful- 
ler   615 

State,  Corrigan,  pros.,  v.  Duryee,  266 
State,  Cummins,  pros.,  v.  Jones,  105 
State,    Currie,     pros.,    v.    Van 

Horn  143 

State,  D.,  L.  and  W.  R.  R.  Co., 

pros.,  v.  Fuller 328 

State,  Gray,  pros.,  v.  Leggett....  308 
State,  Hart,  pros.,  v.  West  Or- 
ange   122 

State,  Hoxsey,  pros.,  v.  City  of 

Paterson 186 

State,  Hunt,  pros.,  v.  Rahway...  615 
State,  Kellogg,  pros.,  v.  Eliza- 
beth   274 


State,  Kiernan,  pros.,  v.  Mayor, 

&c.,  of  Jersey  City 483 

State,  King,  pros.,  v.  Manning...  461 

State,     Montgomery,    pros.,    v. 

Trenton 89 

State,   Morris    et    al.,  pros.,  v. 

Mayor,  &c,  of  Jersey  City,  483 

State,    North    Ward     National 

Bank,  pros.,  v.  Newark 558 

State,  Pell,  pros.,  v.  Mayor  and 

Common  Council  of  Newark,  550 

State,  Poulson,  pros., v.  Matthews,  268 

State,  Ryerson,  pros.,  v.  Passaic,  118 

State,  Society,  &c.,  pros.,  v.  Pat- 
erson   250 

State,  Sutphin,  pros.,  v.  Eliza- 
beth   283 

State,  Syms,  pros.,  v.  West  Ho- 

boken 192 

State,  Traphagen,  pros.,  v.  West 

Hoboken 193 

State,  Washington  B.  and  L.  As- 
sociation, pros.,  v.  Crevel- 
ing 192 

State,  Watrous,  pros.,  v.  Eliza- 
beth   278 

State,  Wyckoff,  pros.,  v.  Crevel- 
ing 150 

State,  Youngster,  pros.,  v.  Pat- 
erson   244 

Steffens  v.  Earl ~  128 

Stewart  ads.  Northampton  Live 
Stock  Ins.  Co 103 

Sussex  R.  R  Co.  ads.  Brewster,     57 

Stokes  ads.  Sparks 487 

T. 

Thompson  v.  Johnson 220 

Tov?n  of  Guttenberg  ads.  Bergen,  394 
Township  Committee  of  Town 

of  Union  ads.  Little 397 

Township  of  Union  v.  Bayliss...  60 
Trenton  ads.  State,  Montgomery, 

pros 89 

Tuttle  ads.  Northampton  Mutual 

Live  Stock  Ins.  Co 476 


TABLE  OF  CASES  REPORTED. 


u. 

Union  Nat'l  Bank  ads.  Paulson.. 
Union  Nat'l  Bank  v.  Poulson... 


563 
284 


V. 

Van  Buskirk  ads.  Whitney 453 

Van  Cleve  v.  Book 25 

Van  Biper  v.  Parsons 1,  123 

Van   Horn   ads.   State,   Currie, 

pros 143 

W. 

Wakeman  v.  Illingsworth ...  431 

Weaver  &  Pennock  v.  Demuth..  238 


West  Hoboken  ads.  Fleischauer,  109 
West  Hoboken  ads.  State,  Syms, 

pros 192 

West  Hoboken  ads.  State,  Trap- 

hagen,  pros..  193 

West   Orange   ads.  State,  Hart, 

pros 122 

Wheeler  v.  Essex  Public  Boad 

Board 138 

Whitall  v.  Freeholders  of  Glou- 
cester   302 

White  ads.  Gerhab 242 

Whitney    v.  Merchant's     Nat'l 

Bank 481 

Whitney  v.  Van  Buskirk 463 

Winston  ads.  Chetwood 337 

Woodside  v.  Adams 417 

Wright  ads.  Smalley 471 


A   TABLE   OF   CASES. 

CITED  IN  THIS  VOLUME. 


Adams  v.  Linsell 1  B.  &  Aid.  681 479 

JStna  Fire  Ins.  Co.  v.  Tyler 16  Wend.  385 571 

Alden  v.  Mayor,  &c,  of  Newark 7  Vroom  288 93 

Aldridge  v.  Johnson 7  E.  &  B.  885 588 

Allen  v.  Agnew 4  Zab.  443 428 

Allen  v.Craig 2  Green  102 375 

Allen  v.  Crofut 7  Cow.  46 56 

Allen  v.  Holden 9  Mass.  133 375 

Amherst  Bank  v.  Boot  et  al 2  Mete.  536 217 

Anderson  v.  Commonwealth 18  Grat.  295 127 

Ansonia  Co.  v.  New  L.  Co 53  N.  Y.  125 86 

Apgarv.  Trustees,  &c 5  Vroom  308 317 

Appleby  v.  Clark 10  Mass.  59 375 

Arnoult  v.  New  Orleans 11  La.  Ann.  54 127 

Ascue  v.  Sanderson Cro.  Eliz.  433 271 

Atkinson  v.  Denby 7  H.  &  N.  934 35 

Atkinson  v.  Matteson 2  T.  E.  172 236 

Attorney  General  and  others  v.  New 

York  and  Long  Branch  K.E.  Co.,  9  C.  E.  Green  49 363 

Austen  v.  Craven 4  Taunt.  644 585 


B. 

Bailey  v.  Burton 8  Wend.  339 424 

Baker  v.  Ridgeway 2  Bing.  41 375 

Baldwin  v.  Newark 9  Vroom  158 97 

Balfour  v.  Mitchell 12  S.  &  M.  629 256 

Ballentine  v.  Haight 1  Harr.  197 85 

Bank  of  United  States  v.  Davis 2  Hill  451 437 

Banks  v.  Barker Hob.  76 570 

Barnes  v.  Trenton  Gas  Light  Co 12  C.  E.  Green  33 i  W 

Barrett  v.  Union  Mut.  Ins.  Co 7  Cush.  175 575 

Bartlett  v.  King 12  Mass.  537 261 

Barton  v.  Dawes 10  C.  B.  261 416 

Bean  v.  Amsink  12  Am.  Law  Reg.  (N.  S.)  379...  25 

xiii 


xiv  TABLE  OF  CASES  CITED. 

Beaumont  v.  Brengeri 5  C.  B.  301 592 

Bebee  v.  Bank  of  New  York 1  Johns.  529 99 

Bebee  v.  Hartford  Co.  Mut.  Ins.  Co.,  25  Conn.  51 576 

Bell  v.  Raymond 18  Conn.  91 292 

Belton  v.  Gibbon  7  Halst.  77 378- 

Belvidere  v.  Warren  R.  R.  Co 5  Vroom  200 97 

Benedict  v.  Howell 10  Vroom  221 253 

Benton  v.  Sutton 1  B.  &  P.  24 235 

Bernasconi  v.  Atkinson 10  Hare  245 409 

Bevin  v.  Conn.  Mut.  Ins.  Co 23  Conn.  244 576 

Biddlev.  Willard  10  Ind.  63 466 

Bird  v.Davis 1  McCarter  467 426 

Bird  v.  Hayden 2  Abb.  Pr.  (N.  S.)  61 54 

Bird  v.  Wasco  Co 3  Oregon  282 127 

Black  v.  Blazo 117  Mass.  17 88 

Blanchard  v.  Stone 16  Vt.  234 291 

Bogert  v.  City  of  Elizabeth 12  C.  E.Green  568 „  279 

Boon  v.  Maul 2  Penn.  863 254 

Boswell  v.  Green 1  Dutcher  390 587 

Bouker  v.  Randies 2  Vroom  332 433 

Bowne  v.  Joy 9  Johns.  221 291 

Box  v.  Barnaby Hob.  117 201 

Bradley  v.  Copley 1  C.  B.  685 „ 425 

Brahn  v.  Jersey  City  Forge  Co 9  Vroom  74 132 

Brehen  v.  O'Donnell 5  Vroom  408 56 

Bridge   Co.   v.   Hoboken  Land  and 

Improvement  Co 2  Beas.  81,  503- 47 

Brine  v.  G.  W.  Railway  Co 2  B.  &  S.  402 56 

Brown  v.  Bissell 1  Zab.  46 „  428 

Brown  v.  Getchell 11  Mass.  11 375 

Brown  v.  Williams 28  Me.  252 571 

Browning  v.  Cooper 3  Harr.  196 94 

Blumfield's  Case 5  Rep.  87 374 

Bruen  v.  Ogden 6  Halst.  370 430 

Bruere  v.  Britton Spencer  268 104 

Bullythorpe  v.  Turner.... Willes  475 271 

Burrows  v.  Baughman 9  Mich.  213 240 

Busk  v.  Davis 2  M.  &  S.  397 584 

Butcher  v.  Reeves 2  Vroom  224 137 

O. 

Caldwell  v.  Fifield.... 4  Zab.  154 101 

Campbell  v.  Mersey  Docks 14  C.  B.  (N.  S.)  412 593 

Carpenter  v.  Butterfield 3  Johns.  Cases  145 287 

Carr  v.  Downe 2  Vent.  193 - 271 

Carroll  v.  Sand - 10  Paige  298 362 

Carron  v.  Martin 2  Dutcher  594 »  110 


TABLE  OF  CASES  CITED. 


xv 


Carter  v.  Clark 7  Rub.  (N.  Y.)  490 312 

Castle  v.  Playford L.  R.,  7  Ex.  98 587 

Castle  v.  Sworder 6  H.  &  W.  828 592 

Cattlin  v.  Kernott 3  C.  B.  (N.  S.)  796 374 

Cayuga  Bridge  Co.  v.  Magee 2  Paige  116 362 

Channon  v.  Lusk 2  Lansing  211 588 

Chapman  v.  Shepherd 39  Conn.  413 593 

Charter  v.  Charter L.  R.,7H.  of  L.  Case3  364 409 

Charter  v.  Stevens 3  Denio  33 ■. 427 

Cheever  v.  Merrick 2  N.  Harap.  376 375 

Chelmsford  Co.  v.  Demarest 7  Gray  1 212 

City  of  Hoboken  v.  Gear 3  Dutcher  265 459 

City  of  Portland  v.  Stock 2  Oregon  69 127 

Clare  v.  Maynard 6  A.  &  E.  519 434 

Clark  v.  Clement 6  T.  K.  525.. 375 

Clark  v.Griffith 24  N.  Y.  595 588 

Clark  v.  Rockwell 15  Mass.  21 256 

Clarkson  v.  Lawson 6  Bing.  587 271 

Cleaveland  v.  Haven 2  Beas.  101 390 

Cleveland  v.  Smith 2  Story  278,  288 326 

Clement  v.  Kaighn 2  McCarter  47 226 

Cobb  v.  Stokes 8  East  358 133 

Coburn  v.  Palmer 10  Cush.  273 374 

Cockshott  v.  Bennett 2  T.  R.  763 35 

Colgan  v.  McKeon 4  Zab.  566 390 

Collet  v.  Keith 2  East  260 55 

Collet  v.  Morrison 9  Hare  162 574 

Collier's  Case 6  Rep.  16 -    43 

Collins  v.  Walker T.  Raym.  50 570 

Columbia  Ins.  Co.  v.  Cooper 50  Penn.  St.  331 674 

Columbia  Ins.  Co.  v.  Kinyon 8  Vroom  33 ~ 478 

Columbian  Ins.  Co.  v.  Lawrence 2  Pet.  25 571 

Combs  v.  Hannibal  Ins.  Co 43  Mo.  148 578 

Commercial  Ins.  Co.  v.  Halleck 3  Dutcher  645 480 

Commissioners  v.  Greenwood 1  Desau.  452 218 

Commonwealth  v.  Macloon 101  Mass.  1 548 

Commonwealth  v.  Sloan 4  Cush.  52 491 

Commonwealth  v.  Springfield 7  Mass.  9 301 

Commonwealth  v.  Williams 2  Cush.  582 171 

Conger  v.  Gilmer 32  Cal.  75 470 

Conover  v.  Wardell 7  C.  E.  Green  492 408 

Corlies  v.  Little 2  Green  384 96 

Cornish  v.  Bryan 2  Stockt.  146 274 

Cowart  v.  Perrine.  6  C.  E.  Green  101 293 

Cowper  v.  Green 17  M.  &  W.  633 -    35 

Cross  v.  Morristown 3  C.  E.  Green  305 597 

Collingsworth  v.  Lloyd 2  Beav.  385 35 

Cumberland  Bank  v.  Hann 3  Harr.  222 332 


xvi  TABLE  OF  CASES  CITED. 


Curtis  v.  Marquis  of  Headford 6  Dowliug  496 443 

Clutter  v.  Powell 2  Smith's  L.  C.  17 433 


Dash  v.  Van  Kleeck 7  Johns.  477 237 

Davidson  v.  Schenck -  2  Vroom  174 234 

Davis  v.  State  7  Md.  151 127 

Day  v.  Charter  Oak  Ins.  Co 51  Me.  91 571 

Dean  v.  Whittaker 1  C.  &  P.  347 425 

De  Coster  v.  Davies 1  B.  &  P.  242 375 

Decker  v.  Adams 7  Halst.  99 133 

Deegan  v.  Morrow 2  Vroom  136 97 

D.,  L.  &  W.  E.  R.  Co.  v.  Salmon 10  Vroom  299 570 

D.,  L.  &  W.  R.  R.  Co.  v.  Toffey 9  Vroom  525 244 

Del.  &  Rar.  Canal  Co.  v.  Wright 1  Zah.  469 57 

Den  v.  Allaire Spencer  6 : 44 

Den  v.  Cook 2  Halst.  41 44 

Den  v.  Cubberly 7  Halst.  308 407 

Den  v.. Drake 2  Green  523 133 

Den,  ex  dem.  Finlayson,  v.  Bayley...  5  C.  &  P.  67 136 

Den  v.  Small Spencer  151 44 

Den  v.  Schenck 3  Halst.  29 44 

Den  v.  Snitcher 2  Green  53 44 

Denny  v.  Maltoon; 2  Allen  361 393 

Den,  State  v.  Helmes 2  Penn.  1050 301 

Derrickson  v.  Smith 3  Dutcher  166 •. 54 

Dewees  v.  Manhattan  Fire  Ins.  Co...  6  Vroom  366 572 

Disborough  v.  Outcalt Saxton  299 420 

Dixon  v.  Hill 8  Ind.  147 256 

Doev.  Ashley 10  Q.  B.  663 417 

Doe  v.  Bell 8  T.  R.  579 416 

Doev.  Bowen 3  B.  &  Ad.  453 415 

Doev.  Carpenter 16  Q.  B.  181  413 

Doe  v.  Earl  of  Jersey 1  B.  &  Aid.  550 412 

Doev.  Fyldes Cow  p.  834 44 

Doe  v.  Galloway 5  B.  &  Ad.  43 413 

Doe  v.  Greathed 8  East  91 414 

Doe  v.  Hiscocks 5  M.  &  W.  362 409 

Doe  v.  Hubbard 15  Q.  B.  227 409 

Doev.  Lyford 4  M.  &  S.  550 414 

Doev.  Meyrick 3  C.  &  J.  223 416 

Doe  v.  Owens 1  B.  &  Ad.  318 44 

Doev.  Parkin 5  Taunt.  321 416 

Doev.Weller 7  Term  Rep.  478 136 

Doe  d.  Campbell  v.  Scott 6  Bing.  362 134 

Doe  d.  Cornwall  v.  Matthews 11  C.  B.  675 136 

Doe  d.  Eyre  v.  Lambly 2  Esp.  635 136 


TABLE  OF  CASES  CITED.  xvii 

Doe  d.  Strickland  v.  Spence 6  East  120 133 

Doe,  ex  dem.  Parry,  v.  Hazell 1  Esp.  94 134 

Donnelly  v.  State 2  Dutcher  401,  461 533 

Dovaston  v.  Payne 2  Smith's  L.  C.  222 611 

Dover  v.  Twombley 42  N.  Hamp.  59 214 

Dowdney  v.  McCollom 59  N.  Y.  367 241 

Down  v.  Down. 7  Taunt.  343 412 

Downer  v.  Garland 21  Vt.  362 292 

Drake  v.  Drake 8  H.  ofL.  Cas.  172 409 

Drew  v.Drew 8  Foster  (N.  H.)  489 413 

Drummond  v.  Drummond 11  C.  E.  Green  234 45 

Dummer  ads.  Selectmen,  &c,  of  Jer- 
sey City Spencer  86 176 

Duffil  v.  Spottiswoode 3  C.  &  P.  435 425 

B. 

Earl  of  Manchester  v.  Vale 1  Saund.  27 272 

Earl  of  St.  Germains  v.  Willan 2B.&C,  216 272 

Easton  and  McMahon  v.  New  York 

and  Long  Branch  R.  R.  Co 11  C.  E.  Green  359 364 

Eaton  v.  Eaton 8  Vroom  108 59 

Edwards  v.  Bodine 11  Paige  223 362 

Ellsworth  v.  Central  Railroad  Co 5  Vroom  93 '.....     58 

Ellwell  v.  Grand  Junction  R.  R.  Co.,  5  M.  &  W.  669 443 

Emery  v.  Chisley 18  N.  Hamp.  198 235 

Etheridge  v.  Osborn 12  Wend.  399 272 

Evans  v.  City  of  Trenton 4  Zab.  765 168 

Evans  v.  Prosser 3  T.  R.  186 287 

Everard  v.  Paterson 6  Taunt.  625 272 

Excelsior  Carpet  Lining  Co.  v.  Potts,  7  Vroom  301 102 

Ex  parte  Black 2  Bailey  (S.  C.)  8 61 

F. 

Fahy  v.  Brannagan 56  Maine  42 294 

Fairchild  v.  Crane 2  Beas.  105 44 

Falconer  v.  Robinson 46  Ala.  340 127 

Farmaloe  v.  Bain L.  R.  1  C.  P.  Div.  445 591 

Farmers',  &c,  Bank  v.  Payne 25  Conn.  444 437 

Farr  v.  Brackett 30  Vt.  344 262 

Farrell  Foundry  v.  Dart 26  Conn.  376 437 

Feakes  v.  Standley 24  Beav.  485 339 

Fell  v.Browne Peake  96 198 

Flavell  v.  Dodd 2  C.  E.  Green  255 368 

Fleischauer  v.  West  Hoboken 10  Vroom  421 94 

Flemming  v.  Hoboken 11  Vroom  270 444 

Foster  v.  Jackson Hob.  59 374 


xviii  TABLE  OF  CASES  CITED. 

Fowler  v.  Koe 1  Dutcher  549 13t 

Fouldes  v.  Willoughby 8  M.  &  W.  540 431 

Freeman  v.  McCollaigh 1  Denio  414 55 

Freeman  v.  Freeman 2  C.  E.  Green  44 426 

French  v.  Andrade 6  T.  R.  582 286 

Fugate  v.  Clarkson 2  B.  Monroe  41 429' 

Fulton   Bank   v.  N.  Y.  and  Sharon 

Canal  Co 4  Paige  127 438- 

Furedon  v.  Weeks 3  Levinz  65 443 

a. 

Gardner  v.  Dutch 9  Mass.  427 589" 

Gardner  v.  Hall 29  111.277 241 

Geere  v.  Mare 2  H»  &  C.  339 35 

Giddings  v.  Cox 31  Vt.  607 262 

Gillet  v.  Hill- 2  a  &  M.  530 588- 

Glendale  Manufacturing  Co.  v.  Pro- 
tection Ins.  Co 21  Conn.  19-37..  575> 

Godts  v.  Rose.- 17  C.  B.  229 585 

Gold  v.  Bissell 1  Wend.  210 235 

Goodel  v.  Demarest 2  Hilt.  534 312' 

Goodtitle  v.  Southern 1  M.  &  S.  299 410 

Gordon  v.  Harper 7  T.  R.  9 425 

Goslin  v.  Wilcock 2  Wilson  302 255 

Goulet  v.  Asseler 22  N.  Y.  225 422 

Grafflin  v.  Jackson 11  Vroom  440 425 

Green  v.  The  Philadelphia  Freestone 

and  Granite  Co 11  C.  E.  Green  443 366 

Greencastle  Turnpike  Co.  v.  State....  28  Ind.  382 127 

Greenwood  v.  Fales 6  Greenl.  405 256 

Griffith  v.  Penson 9  Jurist  (N.  S.)  385 416 

Guild  v.  Richardson 6  Pick.  364 256 

H. 

Hackettstown  v.  Swackhamer 8  Vroom  191 455 

Haggart  v.  Morgan. 5  N.  Y.  422 293 

Haightv.  Love 10  Vroom  14 469 

Hall  v.  Carnley 1  Kernan  501 424 

Hall  v.  Learning 2  Vroom  321 254 

Hall  v.Sampson 35  N.  Y.  274 424 

Hall  v.  Snowhill 2  Green  9 422 

Hancock  v.  Haywood 3  T.  R.  433 286 

Hand  v.Hoffman - 3  Halst.  71 410 

Hankey  v.  Smith -  3  T.  R.  509 287 

Harris  v.  Reynolds 8  Jur.  808 292 

Hansom  v.  Meyer 6  East  614 584 

Harrhy  v.  Wall 1  B.  &  Aid.  103 35- 


TABLE  OF  CASES  CITED.  xix 


Hathaway  v.  Brayman 42  N.  Y.  322 424 

Hawkins  v.  Plomer 2  W.  Bla.  1048 235 

Heald  v.  Carey 11  C.  B.  977 431 

Herbert  v.  Mechanics'  Building  and 

Loan  Association 2  C.  E.  Green  497 420 

Herlakenden's  Case 4  Rep.  62 271 

Hetfield  v.  Central  R.  R.  Co 5  Dutcher  571 140 

Hickock  v.  Coates 2  Wend.  419 272 

Hill  v.  Beach 1  Beas.  32 56 

Hoboken  Land  Improvement  Co.  v. 

Hoboken 7  Vroom  540 611 

Holcomb  v.  Lake 4  Zab.  686 45 

Holmes  v.  Broughton 10  Wend.  77 55 

Horton  v.  Riley 11  M.  &  W.  492 32 

Hoskins  v.  Paul 4  Halst.  110 419 

Hough  v.  City  Insurance  Co 29  Conn.  10 571 

Houghwout  v.  Boisaubin 3  C.  E.  Green  315 479 

Huffel  v.  Armistead 7  C.  &  P.  56 133 

Huntley  v.  Merrill 32  Barb.  626 479 

Hyle  v.  Goodnow 3  N.  Y.  266 479 

I. 

In  matter  of  drainage  along  Pequest 

River 10  Vroom  433 276 

In  re  Beckett 12  B.  R.  201 85 

In  re  Lytle 14  B.  R.  201 85 

In  re  Marseilles  Railway  Co L.  R.,  7  Ch.  Appeals  161 438 

In  re  Universal  Non-Tariff  Fire  Ins. 

Co L.  R.,  19  Eq.  385 574 

Insurance  Co.  v.  Lyman 15  Wall.  664 577 

Insurance  Co.  v.  Mowry 96  U.  S.  544 577 

Insurance  Co.  v.  Wilkinson 13  Wall.  222 577 

Insurance  Co.  v.  Woodruff. 2  Dutcher  541 571 

J. 

Jackson  v.  Anderson 4  Taunt.  24 588 

Jackson  v.  Bartlett 8  Johns.  361 375 

Jackson  v.  Bull * 10  Johns.  148 43 

Jackson  v.  Merrill 6  Johns.  186 43 

Jackson  v.  Staats 11  Johns.  337 44 

Jackson  v.  Turrell 10  Vroom  329 422 

Jacques  v.  Whithy 1  T.  R.  557 374 

James  v.  Pierce 1  Vent.  269 375 

James  v.  Van  Horn 10  Vroom  353 167 

Janson  v.  Hilton 10  Johns.  549 378 

Jenkins  v.  Quincy  Mut.  Ins.  Co 7  Gray  370 575 


xx  TABLE  OF  CASES  CITED. 

Jennings  v.  Chenango   County   Ins. 

Co 2  Denio  75 575 

Johnson  v.  Evans 7  M.  &  G.  240 428 

Jones'  Heirs  v.  Perry 10  Yerger  59 393 

Joslin  v.  N.  J.  Car  Spring  Co 7  Vroom  141 603 

K. 

Kearney  v.  Taylor 15  How.  515 391 

Kemp  v.  Derrett 3  Camp.  510 136 

Kennedy  v.  Brown 13  C.  B.  (N.  S.)  677 199 

Kennedy  v.  Kennedy 5  Dutcher  185 44 

Kibbe  v.  Hamilton  Mut.  Ins.  Co 11  Gray  163 575 

Kimberly  v.  Patchin 19  N.  Y.  330 593 

King  v.  Johuson 6  East  583 113 

King  v.  Poole 36  Barb.  242 256 

Kingsdale  v.  Mann -  1  Salk.  321 61 

Kinney  v.  Central  R.  K.  Co -  5  Vroom  273 105 

Kircher  v.  Schalk 10  Vroom  335 422 

Knapp  v.  Hoboken 10  Vroom  394 270 

Knapp  v.  Mayor  of  Hoboken 9  Vroom  374 396 

Knight  v.  Hunt 5  Bing.  432 34 

Knights  v.  Wiffen L.  K.,  5  Q.  B.  660 590 


Lafou  v.  Dufrocq 9  La.  Ann.  350 127 

Lawton  v.  Green 64  N.  Y.  326 362 

Leavitt  v.  Dabney 2  Sween.  617 362 

Le  Neve  v.  Le  Neve 2  L.  C.  in  Eq.  171 437 

Lewis  v.  Morland 2  B.  &  Aid.  56 236 

Linn  v.  Hamilton 5  Vroom  305 88 

Lipe  v.  Becker 1  Denio  568 56 

Littlefield  v.  Brown 1  Wend.  398 375 

Livermore  v.  Freeholders  of  Camden,  5  Dutcher  245  50 

Llewellyn  v.  Earl  of  Jersey 11  M.  &  W.  183 417 

Loehner  v.  Home  Mut.  Ins.  Co 17  Mo.  247 575 

Long  Dock  Co.  v.  Mallery 1  Beas.  431 428 

Lord  v.  Brookfield 8  Vroom  552. 444 

Loveland  v.  Burnham 1  Barb.  Ch.  66 362 

Lowell  v.  Middlesex  Ins.  Co 8  Cush.  127 575 

Lowes  v.  Kermode 8  Taunt.  146 294 

Lucas  v.  Pitney 3  Dutcher  221 455 

Lucas  v.  Marsh Barnes  453 287 

Lund  v.  Inhab.  of  Tyngsborough 9  Cush.  42 537 

Luse  v.  Jones 10  Vroom  707 426 

Lynde  v.  The  County 16  Wall.  6 455 


TABLE  OF  CASES  CITED. 


M. 

Mactier  v.  Frith 6  Wend.  103 479 

Magniac  v.  Thompson 2  Wall.,  Jr.,  209 375 

Maher  v.  Hibernia  Ins.  Co 67  N.  Y.  283 576 

Mallalieu  v.  Hodgson 16  Q.  B.  689 35 

Malleable  Iron  Works  v.  Phoenix  Ins. 

Co 45  Conn.  465 574 

Manko  v.  Borough  of  Chambersburg,  10  Vroom  496 611 

Manning  v.  Monaghan 28  N.  Y.  585 421 

Marbury  v.  Madison 1  Cranch  54 470 

Marshall  v.  Columbian  Mutual  Fire 

Ins.  Co 7  Foster  157 574 

Martin  v.  Franklin  Fire  Ins.  Co 9  Vroom  140 570 

Martineau  v.  Kitching L.  R,  7  Q.  B.  436 587 

Marvin  v.  Wallis 6  E.  &  B.  726 59 

Master  v.  Miller 4  T.  K.  320 203 

Mathieson  v.  McMahon's  Adm'r 9  Vroom  536 59 

Matter  of  Twenty-ninth  street 1  Hill  189 175 

Mayor  v.  Bay 19  Wall.  468 455 

Mayor,  &c,  of  Jersey  City  v.  Morris 

Canal  and  Banking  Co 1  Beas.  547 176 

Mayor,  &c,  of  Jersey  City  v.  Biker,  9  Vroom  225 179 

Mayor,  &c,  of  Newark  v.  State 3  Vroom  453 251 

McCulloch  v.  Eagle  Insurance  Co....  1  Pick.  278 479 

McDaniell  v.  Correll 19  111.  226 39$ 

McDermott  v.  Strong 4  Johns.  Ch.  687 420 

McDougall  v.  Salem 110  Mass.  21 50 

McElroy  v.  Mancius 13  Johns.  121 238 

McGear  v.  Woodruff 4  Vroom  213 493. 

McGregor  v.  Gregory 11  M.  &  W.  287 271 

Mclver  v.  Wattles 9  Wheat.  650 256 

McKinley  v.  Chosen  Freeholders  of 

Union  County 2  Stew.  164 307 

Mechanics'  Building  and  Loan  Asso- 
ciation v.  Conover 1  McCarter  219  420 

Miller  v.  Mettler 2  South.  508 376 

Miller  v.  Pancoast 5  Dutcher  250 421 

Miller  v.  Travers 8  Bing.  241 408 

Mills  v.  Goff. 14  M.  A  W.  72 136 

Mondel  v.  Steele 8  M.  &  W.  858 434 

Montalet  v.  Murray 4  Cranoh  46 256 

Montgomery  v.  Bruere 6  Halst.  168 256 

Moran  v.  Masterson H  B.  Monroe  20 2 

Moore  v.  Bake 2  Dutcher  574 838 

Morehouse  v.  Cotheal 1  Zab.  480 

Morley  v.  Boothby 3  Bing.  107 461 

Morrell  v.  Fearing Spencer  670 94 


xxii  TABLE  OF  CASES  CITED. 

Morris  Canal  v.  State 2  Green  411 94 

Morrison  v.  Dingley 63  Maine  533 594 

Moulin  v.  Insurance  Co 4  Zab.  222 112 

Mulligan  v.  McDonough  2  L.  T.  (N.  S.)  136 198 

Murdock  v.  City  of  Memphis 20  Wall.  617 261 

Murphy  v.  Cadell 2  B.  &  P.  137 291 


N. 

Nadin  v.  Beattie 5  East  147 376 

National  Assurance  Co.  v.  Best 2  H.&N.  605 374 

National  Bank  v.  Norton 1  Hill  572 437 

National  Security  Bank  v.  Cushman,  121  Mass.  490 437 

Nelson  v.  Rowntree 23  Wis.  368 393 

Nevius  v.  Martin 1  Vroom  465 408 

Newby  v.  Colt's  Patent   Fire  Arms 

Company L.  R.,  7  Q.  B.  293 112 

Nicholls  v.  State 2  South.  540 94 

Northampton  Mut.  Live  Stock  Ins. 

Co.  v.  Stewart 10  Vroom  486 105 

North  River  Bank  v.  Aymar 3  Hill  262 437 

Nove  v.  Bradley  el  al. 3  Blackf.  158 469 

Novello  v.Jones 31  L.  &  Eq.  Rep.  280 361 


O. 

Oakley  v.  Giles 3  East  167 113 

Oldens  v.  Hallet 2  South.  466 85 

Ouicalt  v.  Durling 1  Dutcher  443 426 


P. 

Parker  v.  Riley 3  M.  &  W.  230 443 

Parker  v.  Thompson 1  Vroom  311 222 

Parsons  v.  Woodward 2  Zab.  196 378 

Patten  v.  Insurance  Co 40  N.  Hamp.  375 574 

Peacock  v.  Raffun 6  Esp.  4 134 

Peak  v.  Bull 8  B.  Monroe  428 291 

Pechell  v.Watson 8  M.  &  W.  690 254 

Peck  v.  N.  L.  Mutual  Ins.  Co 22  Conn.  575 576 

Pell  v.Newark 11  Vroom  71 157 

People  v.  Mahanay 13  Mich.  481 127 

People  v.  McCallum 1  Neb.  182 127 

People  v.  Pritchard 21  Mich.  236 127 

People  v.  Sofford 5  Denio  112 491 

People  v.  Wetherell 14  Mich.  48 469 


TABLE  OF  CASES  CITED.  xxiii 


Peters'  Administrators  v.  Craig 6  Dana  (Ky.)  307 290 

Peyroux  v.  Howard 7  Pet.  324 241 

Pfleger  v.  Browne 28  Beav.  391 35 

Pheasants  v.  Pendleton 6  Randolph  473 593 

Phillips  v.  Cook 24  Wend.  3S9 428 

Phillips  v.  Kent 3  Zab.  155 m  244 

Pickwell  v.  Spencer L.  R.,  6  Exch.  189 43 

Pierce  v.  Kimble 9  Greenl.  54 301 

Pierce  v.  Woodward 6  Pick.  206 57 

Pillans  v.  Van  Mecrop 3  Burr.  1663 450 

Pingree  v.  Snell 42  Maine  53 262 

Pinney  v.  Gleason 5  Wend.  393 242 

Plank  v.  Anderson 5  T.  R.  41 235 

Player  v.  Jenkins Siderfin  284 158 

Plumb  v.  Cattaraugus  Insurance  Co...  18  N.  Y.  392 576 

Police  Jury  v.  Britton 15  Wall.  566 455 

Postmaster  General  v.  Reeder 4  Wash.  C.  C.  R.  678 444 

Potts  v.  Imlay 1  South.  331 254 

Potts  v.  Whitehead 5  C,  E;  Green  55 479 

Powers  v.  Bergen 6  N.  Y.  358 393 

Powers  v.Ware 4  Pick.  106 57 

Powers  v.  Wilson 7  Cow.  174 , 237 

Powles  v.Page 3  C.  B.  16 438 

Price's  Executors  v.  Reynolds 10  Vroom  171 433 

Price  v.  Goodrick Styles  387 375 

Price  v.  New  Jersey  R.  R.  Co 2  Vroom  229 603 

Prindle  v.  Anderson 10  Wend.  391 134 

Protection  Ins.  Co.  v.  Harmer 2  Ohio  St.  R.  452 574 

Pugh  v.  Duke  of  Leeds Cowper  714 135 

Purton  v.  Honnor 1  B.  &  P.  205 ~ 255 


Q. 

Quick  v.  Corliea 10  Vroom  11 240 

R. 

Rader  v.  Southeasterly  Road  District 

of  Union 7  Vroom  273 456 

Rader  v.  Township  of  Union 10  Vroom  509 399 

Ramson  v.  Mayor,  &c.,  of  New  York,  24  Barb.  226 190 

Rann  v.  Hughes 7  T.  R.  350 451 

Reg.  v.  Azzopardi 1  C.  &  K.  203 548 

Reg.  v.  Lewis 7  Cox  C.  C.  277 548 

Renton  v.  Chaplain 1  Stockt.  62 428 

Rigge  v.  Bainbridge 15  M.  &  W.  598 434 


xxiv  TABLE  OF  CASES  CITED. 

Bex  v.  Coter 4  Burr.  2026 282 

Hex  v.  Harris 1  Ld.  Kaym.  482 61 

Reynolds  v.  Beerling Doug.  112 287 

Reynolds  v.  Plummer 19  Me.  22 256 

Richards  v.  Rote 68  Penn.  St.  248 392 

Ricketts  v.  Turquand 1  H.  of  L.  Cases  472 410 

Riggs  v.  Deniston 3  Johns.  Cas.  205 271 

Right  v.  Darby 1  T.  R.  159 133 

Roe  v.  Ward 1  H.  Black.  97 136 

Rohrback  v.  Germania  Insurance  Co.,  62  N.  Y.  47 571 

Ropes  v.  Essex  Public  Road  Board...  11  Vroom  64 179 

Rouchv.  Great  Western  Railroad  Co.,  1  Q.  B.  60 539 

Rowley  v.  Empire  Insurance  Co  36  N.  Y.  550 577 

Ruckman  v.  Ransom 6  Vroom  565 226 

Ruckmanv.RidgefieldParkR.R.Co.,  9  Vr.  98 443 

Russell  v.  Carrington 42  N.  Y.  118 593 

S. 

Sacramento  v.  Bird 15  Cal.  294 263 

Saville  v.  Robarts 1  Salk.  14 255 

Scott  v.  Peacock 1  Salk.  271 237 

Scott  v.  Richardson „  2  B.  Monroe  510 62 

Scudder  v.  Worster 11  Cush.  573 584 

Seddeli  v.  Walls Spencer  223 44 

Seeley  and  others  v.  Crane 3  Green  35 197 

Seemv.  McLees 24  111.  192 134 

Seymour  v.  Sturgess 26  N.  Y.  134 55 

Sharington  v.  Stratton Plow.  308 ..  450 

Sharp  v.  Speckenagle 3  S.  &  R.  463 376 

Sheets  v.  Sheldon's  Lessee 2  Wall.  177 135 

Shelden  v.  Hartford  Fire  Ins.  Co 22  Conn.  235 575 

Shepley  v.  Davis. 5  Taunt.  616 584 

Shonk  v.  Brown 61  Penn.  St.  320 393 

Shore  v.  Wilson 9  CI.  &  Fin.  355 410 

Siedler    v.    Chosen    Freeholders    of 

Hudson  Co 10  Vroom  632 484 

Skull  v.  Glenister 16  C.  B.  (N.  S.)  102 411 

Slack  v.  Reeder 1  Vroom  348 482 

Slingsby  v.  Grainger 2  Jurist  (N.  S.)  276 414 

Slipper  v.  Slidstone 5  T.  R.  493 286 

Sloan  v.Summers 2  Green  509... .' 378 

Slocum  v.  Despard 8  Wend.  615 272 

Small  v.  Thurlow 37  Maine  504 294 

Smith  v.  Cash  Mutual  Ins.  Co 24  Penn.  St.  320 575 

Smith  v.  Compton 20  Barb.  262 294 

Smith  v.  Cuff. 6  M.  &  S.  160 32 

Smith  v.  Kuhl 11  C.  E.  Green  98 359 

Smith  v.  Ridgway L.R.,lExch.  331 416 


TABLE  OF  CASES  CITED.  xxv 

Smith  v.  Whate 5  Dana  376 62 

Smithurst  v.  Edmonds 1  McCarter  408 428 

Snowhill  v.  Snowhill 2  Green's  Ch.  20 391 

Spencer  v.  Southwick 9  John?.  314 56 

Spicer  v.  Spicer Cro.  Jac.527 43 

Squire  v.  Young 1  Bosw.  690 312 

Staggv.  Insurance  Co 10  Wall.  589 460 

State  Mutual  Ins.  Co.  v.  Arthur 30  Penn.  St.  315 574 

Sterling  v.  Sherwood 20  Johns.  204 271 

Sterns  v.  Paterson 14  John?.  132 56 

Stevens  v.  Enders 1  Green  271 385 

Steward  v.  Fitch 2  Vroom  17 243 

Stewart  v.  Lehigh  Valley  R.  E.  Co...  9  Vroom  505 439 

Stewart  v.  Northampton  Mut.  Live 

Stock  Ins.  Co 9  Vroom  436 105 

Stock  v.  Mawson 1  B.  &  P.  286 32 

Stone  v.  Mayor,  &c,  of  New  York....  25  Wend.  57 94 

Storey  v.  Bloxam 2  Esp.  504.  294 

Stratton  v.  Allen 1  C.  E.  Green  229 580 

Strong  v.Linn 2  South.  799 376 

Stults  v.  Buckalew 4  Dutcher  152 234 

Sullivan  v.  Judah ,.  4  Paige  444 362 

Sullivan  v.  Montague Doug.  106 287 

Sutton  v.  Tyrrell 10  Vt.  91 290 

Swanwick  v.  Sothern 9  A.  &  E.  895 585 

State  v.  Branin 3  Zab.  484 562 

State  v.Brown 31  Maine  522 491 

State  v.  City  of  Paterson 7  Vroom  159 246 

State  v.  Clarke 1  Dutcher  54 597 

State  v.  Conkling 19  Cal.  501 263 

State  v.  Council  of  Elizabeth 1  Vroom  365 279 

State  v.  Dodge -  4  Zab.  671 376 

State  v.  Draper 47  Mo.  29 127 

State  v.  Ferguson 2  Vroom  107 459 

State  v.  Foster 2  Halst.  101 467 

State  v.  Fox 1  Harr.  152 490 

State  v.  Grey 5  Dutcher  380 107 

State  v.  Hudson  Co 1  Vroom  137 306 

State  v.  Jersey  City 1  Dutcher  525 144 

State  v.  Justice 4  Zab.  413 467 

State  v.  Newark 3  Dutcher  18* 465 

State  v.  Pearson 4  Zab.  254 137 

State  v.  Stiles 7  Halst.  296 116 

State  v.  Town  of  Union 4  Vroom  355 391 

State  v.  Weller Spenc.  521 ' 

State  v.  Wilson 43N.Hamp.419 262 

State,  Baker,  pros.,v.  City  of  Elizabeth,  8  Vroom  142  598 

State,    Banghart,    pros.,  v.  Sullivan, 

Collector 7  Vroom  89 267 


TABLE  OF  CASES  CITED. 


State,  Bodine,  pros.,  v.  Common  Coun- 
cil of  the  City  of  Trenton 7  Vroom  198 614 

State,  Bradley,  pros.,  v.  Hammonton,  9  Vroom  430 303 

State,  Chamberlain,  pros.,  Mayor,  &c, 

ofHoboken 9  Vroom  110 156 

State,  Cronin,  pros.,  v.  Jersey  City...  9  Vroom  410 486 

State,  Cummins,  pros.,  v.  Jones 11  Vroom  105 462 

State,  ex  rel.  Mitchell,  v.  Tolan 4  Vroom  195 128 

State,  Force,  pros.,  v.  Williamson....  4  Vroom  77 107 

State,     Gaines,      pros.,     v.    Hudson 

County  Av.  Commis 8  Vroom  330 276 

State,  Graham,  pros.,  v.  Paterson 8  Vroom  380 94 

State,  Hampson,  pros.,  v.  Paterson...  7  Vroom  159 ...  246 

State,  International  and  Life  Assur- 
ance Co.,  pros.,  v.  Haight 6  Vroom  284 269 

State,  Kellogg,  pros.,  v.  Elizabeth....  8  Vroom  353 282 

State,  Kohler,  pros.,  v.  Guttenberg...  9  Vroom  419 278 

State,  Lewis,  pros.,  v.  Freeholders  of 

Hudson  Co 8  Vroom  254 303 

State,  McCloskey,pros.,v.Chamberlin  8  Vroom  388 280 

State,  N.  B.  Rubber  Co.,  pros.,  v.  Com- 
missioners, &c,  of  New  Brunswick  9  Vroom  190 486 

State,  N.  J.  R.  R.  &  T.  Co.,  pros.,  v. 

Elizabeth 8  Vroom  330 276 

State,  N.  J.  R.  R.  &  T.  Co.,  pros.,  v. 

Hancock,  Collector 6  Vroom  537 330 

State,   North  Ward  National  Bank, 

pros.,  v.  Newark 10  Vroom  380 90 

State,  Perkins,  pros.,  v.  Bishop 5  Vroom  45 107 

State,  Ryerson,  pros.,  v.  City  of  Passaic  9  Vroom  171 118 

State,  Shreve,  pros.,  v.  Crossley 7  Vroom  425 107 

State,  Taintor,  pros.,  v.  Morristown...  4  Vroom  58 597 

State,  Tindall,  pros.,  v.  Vanderbilt...  4  Vroom  38. 269 

State,  Vanatta,  pros.,  v.  Morristown..  5  Vroom  445 246 

State, Winans,pros.,v.Crane,  Collector  7  Vroom  394 390 

State,  Wyckoff,  pros.,  v.  Jones 10  Vroom  650 310 

T. 

Tancred  v.  Allgood 4  H.  &  N.  438 425 

Tanner  v.  Hague 7  T.  R.  420 375 

Tayloe  v.  Merchants'  Fire  Ins.  Co....  1  Pick.  278 479 

Tayloe  v.  Thompson 5  Peters  358 375 

Taylor  v.  Volk,  Executrix.. 9  Vroom  204 285 

TheKalorama 10  Wall.  206 291 

The  President,  &c,  v.  Corner 37  N.  Y.  320 437 

Thomas  v.  White 12  Mass.  369 256 

Thompson  v.  Bristow Barnes  205 375 


TABLE  OF  CASES  CITED.  xxvii 

Thompson  v.  Lockwood 15  Johns.  256 375- 

Thompson  v.  Parish 5  C.  B.  (N.  S.)  684 374 

Thornell  v.  Lassels Cro.  Jac.  26 271 

Tobey  v.  County  of  Bristol 3  Story  800 293 

Took  v.  Tuck 4  Bing.  224 33 

Toote  v.  Marsh 51  N.  Y.  288 585 

Towne  v.  Campbell 3  C.  B.  921 133- 

Trevillian  v.  Lord  Roberts 2  Roll.  Abr.  902 375. 

Tripp  v.Riley 15  Barb.  333 588 

Troup  v.  Smith 20  Johns.  33 55 

Trustees,  &c,  v.  Hoboken 4  Vroom  13 175 

Trustees  of  M.  E.  Church  v.Hoboken,  4  Vroom  13 611 

Tubbs  v.  Caswell 8  Wend.  129 56 

Turley  v.  Bates 2H.&C.  200 587 

TJ. 

Underhill  v.  Reinor 2  Hilt.  319  429' 

United  States  v.  Stansbury 1  Peters  573 376 

United  States  v.  Tyner 11  Wall.  88 261 

Upton  v.  Wells 1  Leonard  145 62 

V. 

Van  Antwerp  v.  Newman 2  Cow.  543 425 

Vanatta  v.  McKinney's  Ex'r 1  Harr.  235 197 

Vandevoort  v.  Columbian  Ins.  Co 2  Caines  155.. 576 

VanEpps  v.  Harrison 5  Hill  63 434 

Van  Riper  v.  Parsons 11  Vroom  1 78- 

Vanuxem  v.  Hazelhurst 1  South.  192 85 

Vigers  v.  Aldrich 4  Burr.  2482 375 

Voorhees  v.  Thorn 1  Zab.  77 378 

Vreeland  v.  Ryerson 4  Dutcher  205 27 


W. 

Waddell  v.  Cook 2  Hill  47 428 

Wade  v.  Potter 2  Green  278 222 

Wadleigh  v.  Veazie 3  Sumner  165 291 

Wait  v.Baker 2  Exch.  1 ~.  585 

Waldron  v.  Chase 37  Maine  414 593 

Walker  v.  Maxwell 1  Mass.  104 55 

Walker  v.  Sharpe 14  Allen  43 135 

Wallace  v.  Breeds 13  East  522 ~  584" 

Walsh  v.  Durkin 12  Johns.  99 291 

Wardell  v.  Eden 2  Johns.  Cas.  258 ~     99 

Ware  v.  State 6  Vroom  554 546 

Way  v.  Howe 108  Mas?.  502 88 


TABLE  OF  CASES  CITED. 


Webber  v.  Stanley 16  C.  B.  (N.  S.)  698 409 

Weeks  v.  Peach 1  Salk.  179 272 

Welch  v.  Seymour 28  Conn.  387 218 

Wellock  v.  Hammond Cro.  Eliz.  204 43 

Wells  v.  Lampsey 16  N.  B.  R.  205 88 

West  v.  Lawday 11  H.  of  L.  Cas.  375 413 

West  v.  State 2  Zab.  236 532 

Western  Penn.  R.  R.  Co.  v.  Johnson,  59  Penna.  St.  290 140 

Wharam  v.  Routledge 5  Esp.  235 445 

Wheeler  v.  McFarland 10  Wend.  318 429 

Wheeler  v.  Montefiore 2  Q.  B.  133 425 

Whiteacres  v.  Hankinson Cro.  Car.  75 375 

Whitehouse  v.  Frost 12  East  614 590 

Whittaker  v.  Trumbull 3  Harr.  172 287 

Wilbur  v.  Bowditch  M.  and  T.  Ins. 

Company 10  Cush.  446 571 

Wilcox  v.Wood 9  Wend.  345 135 

Wilkinson  v.  Leland 2  Peters  627 388 

Wilson  v.Gray 2  Stockt.  323 423 

Wilson  v.  Ray 10  A.  &  E.  82 33 

Witt  v.  Mayor,  &c,  of  New  York....  6  Rob.  (N.  Y.)  441 138 

Wood  v.  Barker Law  Rep.,  1  Eq.  Cas.  139 34 

Woodbury  Savings  Bank  v.  Charter 

Oak  Ins.  Co 31  Conn.  517 574 

Woodley  v.  Coventry 2  H.  &  C.  164 590 

Woodruff  v.  Barrett 3  Green  40 378 

Woodward  v.  Robinson 1  Strange  302.. 272 

Wool  v.  Turner 10  Johns.  420 235 

Wyckoff  v.  Runyon 4  Vroom  107 433 


Young  v.  Matthews -  L.  R.,  2  C.  P.  127 587 

Young  v.  Rathbone -  1  C.  E.  Green  227 393 


CASES   DETERMINED 


IN  THE 


SUPREME  COURT  OF  JUDICATURE 


STATE    OF    NEW   JERSEY. 


FEBRUAEY  TERM,  1878. 


THE    STATE,    EX   EEL.   JACOB   J.  VAN   RIPER    ET  AL,  7. 
CHARLES  H.  PARSONS  ET  AL. 

1.  The  constitutional  amendment  that  prohibits  the  enactment  of  special 
and  local  laws  in  certain  cases,  applies  to  laws  regulating  the  internal 
affairs  of  cities,  as  well  as  those  of  counties. 

2.  Such  matters  are  now  required  to  be  regulated  by  general  laws,  in  all 
cases  in  which  such  course  is  practicable. 

3.  Within  the  sense  of  these  prohibitory  clauses,  a  general  law  as  contra- 
distinguished from  one  special  or  local,  is  a  law  that  embraces  a  class 
of  subjects  or  places,  and  does  not  omit  any  subject  or  place  naturally 
belonging  to  such  class. 

4.  When  a  legislative  end,  within  this  department,  cannot  be  effected  by 
a  general  law,  a  special  or  local  act  may  be  resorted  to  for  that  pui- 
pose,  as  heretofore. 

5.  In  a  proceeding  by  quo  warranto,  if  the  ground  of  information  is  th:u 
a  law,  in  point  of  fact,  will  apply  to  but  a  single  city,  and  is  therefore 
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local,  such  information  must  set  forth  the  facts  in  a  traversable  form, 
showing  this  to  be  the  situation. 


On  demurrer. 

By  the  charter  of  Jersey  City,  passed  in  1871,  provision 
was  made  for  the  appointment  by  the  senate  and  general 
assembly,  in  joint  meeting,  of  a  fire  board,  and  certain  other 
municipal  boards. 

On  March  6th,  1877,  {Laws,  1877,  p.  54,)  an  act  was 
passed,  entitled  "  An  act  concerning  commissioners  to  regulate 
municipal  affairs,"  which  provided  for  abolishing  all  laws  in 
reference  to  legislative  commissioners,  and  terminating  the 
offices  of  the  legislative  commissioners  then  in  existence,  and 
for  substituting  therefor  new  boards,  to  be  elected  by  the 
people. 

Under  this  latter  act  an  election  was  held  in  Jersey  City, 
and  the  defendants  were  elected  members  of  the  fire  board  in 
lieu  of  the  legislative  commissioners.  There  was  no  question 
•made  with  respect  to  the  fairness  and  formality  of  this  elec- 
tion. 

The  present  proceeding  is  an  information  in  the  name  of 
the  attorney-general,  in  the  nature  of  a  quo  warranto,  charg- 
ing that  the  defendants  usurp  the  office  to  which  they  were 
thus  elected. 

Argued  at  November  Term,  1877,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Van  Syckel  and  Knapp. 

For  the  relators,  J.  B.  Vredenburgh,  Win.  A.  Lewis  and 
iCortlandt  Parker. 

For  the  defendants,  Leon  Abbett. 

The  opinion  of  the  court  was  delivered  by 
Beasley,  Chief  Justice.     The  purpose  of  this  proceed- 
ing is  to  test  the  constitutionality  of  the  act  of  the  legislature 
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passed  on  the  6th  day  of  March,  in  the  year  1877,  entitled 
"An  act  concerning  commissioners  to  regulate  municipal 
affairs." 

The  law  thus  brought  under  our  cognizance  is  composed 
•of  two  sections,  the  first  of  which  declares  "  that  such  parts 
of  all  public,  special  and  local  laws  as  provide  for  the  ap- 
pointment of  commissions  or  commissioners,  by  the  senate 
and  general  assembly  of  the  legislature,  in  joint  meeting,  to 
regulate  municipal  affairs  in  any  city  in  this  state,  be  and  the 
same  are  hereby  repealed ;  "  and  the  second  section  provides 
^'that  in  all  cases  where  the  above  repealing  section  shall 
oj)erate  in  any  city  in  this  state,  there  shall  be  substituted,  in 
lieu  of  each  of  the  existing  boards  of  said  commissions  or 
commissioners,  to  exercise  all  the  powers  heretofore  conferred 
upon  such  commissions  or  commissioners,  a  board  to  consist 
of  six  persons,  namely,  one  shall  be  chosen  by  the  electors  in 
each  aldermanic  district  in  said  city,  who  shall  be  a  qualified 
voter  of  said  city."  The  rest  of  this  latter  section  consists  of 
regulations  touching  the  mode  of  canvassing  the  votes  at  the 
election  thus  authorized,  or  designating  the  terms  of  office 
-and  the  salaries  of  the  officers  thus  to  be  chosen. 

Against  this  law  thus  summarized,  the  principal  exception 
that  has  been  urged  is,  that  it  is,  in  substance  and  effect, 
special  and  local,  and  consequently  is  in  conflict  with  one  of 
the  recent  amendments  of  the  constitution  of  the  state.  The 
provision  of  the  primary  law  thus  invoked  is  Clause  II.,  § 
VII.,  of  Article  IV.,  and  which,  so  far  as  relates  to  the 
present  subject,  is  in  these  words,  viz. :  "  The  legislature 
shall  not  pass  private,  local  or  special  laws  in  any  of  the  fol- 
lowing enumerated  cases,  that  is  to  say:  *  *  *  Regu- 
lating the  internal  affairs  of  towns  and  counties;  appointing 
local  officers  or  commissions  to  regulate  municipal  affaire. ' 
And  again,  subsequently,  in  the  same  clause,  the  words  are, 
"  the  legislature  shall  pass  no  special  act  conferring  corporate 
powers,  but  they  shall  pass  general  laws,  under  which  cor- 
porations may  be  orgauized  and  corporate  powers  of  every 
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nature  obtained,  subject,  nevertheless,  to  repeal  or  alteration 
at  the  will  of  the  legislature." 

But  before  proceeding  to  discuss  the  question  thus  raised 
by  the  counsel  of  the  relators,  it  is  necessary  to  determine 
whether  these  clauses  of  the  constitution  just  recited  have  any 
applicability  to  the  present  case,  for  it  is  argued  in  behalf  of 
the  defendants  that  these  prohibitions  of  the  organic  law  do 
not  prevent  special  legislation  with  respect  to  the  cities  of  the 
state,  but  such  only  as  regulates  "the  internal  affairs  of 
towns  and  counties."  The  contention  is,  that  the  word 
"towns"  does  not  embrace  "cities."  But  this  argument  is 
founded  on  the  false  basis  of  looking  only  at  the  letter  of  the 
law,  and  turning  away  from  its  spirit.  It  is  true  that  if  the 
letter  of  the  law  were  absolutely  unambiguous  and  definite,, 
and  were  susceptible  of  but  a  single  meaning,  the  clause  would 
have  to  be  read  in  such  sense,  no  matter  to  what  futility  it 
might  lead.  But  such  is  not  this  case ;  the  word  "  town  "  has' 
no  such  fixed  signification  as  this,  for  though  in  its  narrower 
sense  it  denotes  something  other  than  a  city,  in  its  broader 
scope  it  comprehends  such  a  municipality.  Mr.  Tomlyn,  in  his 
law  dictionary,  under  the  title  "  Town,"  says :  "  Under  the 
name  of  a  town  or  village,  boroughs,  and,  it  is  said,  cities  are 
contained,  for  every  borough  or  city  is  a  town."  Lord  Coke,, 
in  1  Inst.  116,  showing  the  capaciousness  of  the  term,  has  this 
language :  "  And  it  appeareth  by  Littleton,  that  a  town  is 
the  genus,  and  a  borough  is  the  species."  Bouvier's  defini- 
tion of  the  word  city  is,  "  a  town  incorporated  by  that  name." 
These  authorities  suffice  to  show  that  the  term  in  question  is 
sufficiently  elastic  to  take  in,  when  put  to  some  of  its  uses, 
the  institution  denoted  by  the  term  "  city."  Nor  is  the  force 
of  this  consideration  countervailed  by  the  fact  that  some  of 
the  local  governments  in  this  state  are  incorporated  under  the 
designation  of  towns,  and  that  others,  by  the  same  means, 
are  denominated  cities.  Such,  unquestionably,  has  been  the 
practice,  as  appears  on  the  pages  of  our  statute-book,  and  it  is 
this  usage  that  has  occasioned  the  ambiguity  that  is  inherent 
in   this    phrase   in    the   constitution.     But   this    uncertainty 
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obtains  only  so  long  as  we  yield  our  minds  to  the  rigor  of 
verbal  definitions;  for  when  once  we  emancipate  ourselves 
from  such  bondage,  and  look  at  the  purpose  of  this  law,  all 
doubt  is  at  an  end.  When  Ave  find  that  the  adoption  of  the 
narrow  signification  of  the  term  used  will  lead  to  positive 
absurdity,  and  that  the  reception  of  the  word  in  its  wider 
import  is  attended  with  the  establishment  of  a  rule  of  public 
policy,  both  wise  and  salutary,  it  is  not  difficult  to  make 
choice  between  the  alternatives.  The  object  of  the  constitu- 
tional regulation  is  manifest.  It  was  to  exterminate,  root 
and  branch,  special  and  local  legislation,  and  to  substitute 
general  law  in  the  place  of  it,  in  every  instance  in  which  such 
substitution  could  be  effected.  This  is  conspicuously  apparent, 
for  it  is  written  in  the  general  frame  of  the  section,  and  in  all 
of  its  specifications.  The  evils  that  had  been  inflicted  under 
the  guise  of  laws  operative  only  within  certain  areas,  had 
been  of  long  standing,  and  were  of  the  most  serious  charac- 
ter ;  and  I  think  it  is  not  too  much  to  say  that  they  con- 
stituted one  of  the  principal  causes  that  led  to  the  project, 
recently  carried  into  effect,  of  amending  the  constitution  of 
the  state.  Experience  had  conclusively  shown  that  the 
system  itself  was  vicious,  that  permitted  a  city,  or  other 
political  district,  to  be  governed  by  laws  applicable  to  it 
alone,  such  laws  being  enacted  by  persons  having  no  particu- 
lar interest  in  such  locality,  and  having  no  constituency  living 
within  its  bounds,  to  whom  they  were  accountable  for  the 
measures  to  which  they  gave  their  sanction.  This,  in  truth, 
was  but  one  remove  from  the  oppression  of  being  governed 
by  strangers.  The  result  was  such  as  might  have  been  antici- 
pated :  laws  were  to  be  had  for  the  asking  by  scheming  per- 
sons, that  were  subversive  of  the  rights  of  property,  and  which 
tended  to  the  most  reckless  expenditure  of  the  public  moneys, 
so  that  the  debts  of  some  of  these  public  bodies  accumulated 
to  such  a  degree  as  to  threaten  them  with  insolvency.  Be- 
sides these  grievances  there  were  others  of  a  lesser  magnitude, 
it  is  true,  but  which  were,  nevertheless,  the  sources  of  much 
vexation  and  inconvenience.     Among  these  minor  mischiefs 
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was  the  practice  of  amending  and  supplementing  municipal 
charters  with  a  profusion  that  knew  no  bounds,  the  conse- 
quence being  that  the  law  of  this  department  was  kept  in  a 
state  of  constant  flux  and  transition,  so  as  to  make  the  con- 
solidation of  it  into  a  system,  by  judicial  decision,  an  impossi- 
bility. These,  and  others  of  a  similar  cast,  were  the  mis- 
chiefs that  the  constitutional  supplement  in  question  was  in- 
tended to  eradicate ;  and  as  it  is  obvious  that  they  were  mis- 
chiefs that  flourished  in  their  rankest  and  most  luxuriant 
form  in  those  local  governments  in  which  the  wealth  and 
population  were  the  greatest,  it  would,  assuredly,  be  a  sur- 
prising result  to  find  that  these  were  the  places  to  which  the 
remedy  was  not  extended.  That  it  was  the  design  of  the 
framers  of  this  amendatory  clause,  and  of  the  people  who, 
by  their  votes,  accepted  it,  to  permit  special  legislation, 
with  all  its  enormous  evils,  to  prevail  with  respect  to  those 
opulent  and  well-populated  districts  which  bear  the  corporate' 
title  of  city,  and  to  prohibit  it  with  respect  to  those  few  and 
inconsiderable  places  entitled  "  towns,"  is  a  proposition  that 
seems  to  me  scarcely  to  assume  the  guise  of  plausibility. 
Such  an  intention  would  be  so  absurd  that  it  would  border 
on  the  ridiculous,  and  would  be  little  short  of  the  folly  of 
administering  medicine,  not  to  the  patient,  but  to  his  next 
friend.  The  result  seems  to  be  this:  the  acceptance  of  the 
word  "  town  "  in  this  clause,  in  its  narrowest  sense,  frustrates, 
in  a  great  measure,  the  object  of  the  provision ;  while  the 
acceptance  of  it  in  its  broader  signification  will  effectuate  such 
purpose.  Under  these  conditions,  it  would  seem,  therefore, 
the  dictate  of  common  sense  to  give  to  the  term  a  scope  com- 
prehensive of  city,  and  I  know  of  no  rule  of  law  that  would 
not  accord  with  such  a  course. 

In  short,  in  my  opinion  the  clause  in  question  seems  to 
have  been  provided  with  the  intention  to  require  that,  for  the 
future,  all  legislative  regulation  of  the  internal  affairs  of  cities 
should  be  the  creatures,  whenever  practicable,  of  general  laws 
framed  for  the  purpose.  This  is  a  domain  from  which  special 
and  local  legislation  is  utterly  excluded  whenever  the  legis- 
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lative  end  can  be  effected  by  a  general  law.  The  presence  of 
such  a  provision  in  the  fundamental  law  of  the  state  would 
seem  imperatively  to  demand  the  re-organization,  under  one 
general  system,  of  the  various  municipal  governments  that 
now  exist.  As  the  present  institutions  of  this  kind  are  sus- 
ceptible, except  in  rare  cases,  of  improvement  or  alteration 
only  by  means  of  general  enactments,  it  is  safe  to  say  that, 
until  such  a  step  be  taken,  the  greatest  embarrassment  and 
difficulty  will  attend  the  administration  of  these  local  estab- 
lishments. 

This  view  of  the  effect  of  the  first  of  the  constitutional 
clauses  above  cited  renders  is  unnecessary  to  consider,  at  the 
present  time,  the  scope  and  operation  of  the  second  of  such 
clauses.  Succeeding  on  this  first  point,  and  standing  on  the 
vantage  ground  thus  conceded  to  them,  the  counsel  of  the 
relators  in  their  arguments  assumed  two  positions:  first,  that 
the  statute  now  in  question  must,  upon  judicial  inspection,  be 
pronounced  to  be  a  special  and  local  act;  and,  second,  this 
first  contention  failing,  that,  in  point  of  fact,  this  act  cani 
apply  to  but  a  single  city,  and  therefore  is,  on  that  account, 
a  special  and  local  enactment. 

The  inquiry  into  the  operative  scope  of  this  law  is  im- 
portant in  the  present  discussion,  because,  if  the  act  be  a  local 
or  special  one,  then  it  would  be  necessary  to  consider  the  effect 
of  that  other  clause  of  the  constitution  that  requires  a  notice 
to  be  given  of  an  intention  to  apply  for  the  enactment  of  any 
local  or  special  law.  That  any  such  notice  was  given  in  this 
instance  is  expressly  denied  in  the  information  in  this  case. 

First,  then,  is  this  statute,  obviously  and  upon  judicial 
view  of  its  contents,  a  local  or  special  law? 

In  point  of  form  it  is  manifest  that  this  act  does  not  belong 
to  such  a  category.  It  imports  generality  of  provision  in  all 
its  parts;  its  title  is  general,  embracing  all  commissioned 
appointed  by  the  legislature  to  regulate  municipal  aflairs, 
in  its  body,  it  repeals  such  parts  of  all  public,  special  or  local 
laws  as  provide  for  the  appointment  of  such  commissioners, 
and  substitutes  for  such  officers  others,  to  be  selected   by 
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people.  Upon  the  face  of  this  law,  therefore,  the  repealer  is 
general,  and  the  substitution  of  other  agencies  is  equally  so. 
But  it  is  said  that,  although  such  is  the  frame  and  aspect 
of  this  statute,  still  it  must  be  regarded  as  local  and  special,  as 
of  necessity  it  can  be  applicable  to  but  a  few  places  of  the 
state,  inasmuch  as  it  is  well  known  that  but  few  localities  in 
the  state  have  been  subjected  to  the  rule  of  legislative  com- 
missions. This  contention  assumes  the  truth  of  the  hypothesis 
that  a  law  that  embraces  but  a  few  localities,  or  a  small 
number  of  objects,  is  not  a  general,  but  a  special  or  local  law. 
But  I  think  there  is  a  mistake  in  this.  The  terms  "  general 
law"  do  not  import  universality  in  the  subjects  or  operation  of 
such  law.  The  constitutional  clause  in  question  calls  for  the 
enactment,  in  this  particular  field  of  legislation,  of  general 
acts,  but  such  so-called  general  acts  are,  for  the  most  part, 
special  and  local  in  their  effect  and  applicability,  provided  we 
put  the  widest  possible  signification  on  the  terms  special  and 
local.  But  these  two  latter  terms  do  not  carry  with  them 
such  a  compass  of  meaning  as  this,  as  they  stand  in  the  clause 
of  the  constitution  now  under  consideration.  If  such  were 
their  scope,  they  would  render  almost  every  attempt  at  useful 
legislation  abortive.  A  law  settling  the  methods  by  which 
all  railroads  should  become  incorporated  would  be  special  in 
the  sense  that  it  would  be  confined  in  its  operation  to  but  a 
single  kind  of  corporations,  and  so  a  law  would  be  local,  by 
this  same  test,  that  should  provide  for  the  organization,  under 
one  system,  of  all  the  municipal  governments  in  the  state,  as 
such  a  law  would  manifestly  have  a  restricted  effect  with  respect 
to  locality.  But  who,  conversant  with  the  usage  touching 
these  terms,  would  venture  the  assertion  that  such  statutes  as 
these  would  not  be  general  laws  ?  All  legislation  is  based,  of 
necessity,  on  a  classification  of  its  subjects,  and  when  such 
classification  is  fairly  made,  and  the  legislation  founded  upon 
it  is  appropriate  to  such  classification,  such  legislation  is  as 
legitimate  now  as  it  would  have  been  prior  to  the  recent 
amendments  to  the  constitution.  My  theory  is,  that  if  a  set 
of  objects  be  fairly,  classified,  a  law  embracing  them  will  be  a 
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general  one,  and  in  all  respects  unobjectionable  ;  but  undoubt- 
edly, if  the  classification  be  illusive,  being  contrived  with  a 
view  of  escaping  the  constitutional  restriction,  it  can  lend  no 
support  to  the  legislation  connected  with  it.  As,  for  example, 
a  statute  declaring  that  all  cities  containing  a  population  over  a 
certain  number  shall  have  a  given  number  of  voting  places, 
and  all  cities  containing  a  lesser  number  shall  have  a  pre- 
scribed lesser  number,  would  be,  to  my  mind,  obviously  legal, 
because  the  classes  of  persons  thus  distinguished  from  each 
other  would  naturally  stand  upon  a  different  footing  with 
respect  to  the  particular  subject  to  which  such  legislation 
related ;  but  if  a  law,  based  on  the  same  classifications,  should 
provide  that  the  former  of  such  classes  should  have  a  certain 
system  of  laying  out  streets,  and  the  latter  a  different  system, 
such  a  classification  would  be  clearly  illusive,  inasmuch  as  the 
law  thus  enacted  would  bear  no  affinity  to  the  qualities  or 
attributes  forming  the  basis  of  classification.  Interdicted 
local  and  special  laws  are  all  those  that  rest  on  a  false  or 
deficient  classification ;  their  vice  is  that  they  do  not  embrace 
all  the  class  to  which  they  are  naturally  related  ;  they  create 
preference  and  establish  inequalities ;  they  apply  to  persons, 
things  or  places  possessed  of  certain  qualities  or  situations,  and 
exclude  from  their  effect  other  persons,  things  or  places  which 
are  not  dissimilar  in  these  respects.  The  present  law,  there- 
fore, is  not  objectionable  on  the  former  of  the  grounds 
assigned — that  in  its  operation  it  must  necessarily  be  confined 
to  certain  localities.  As  it  does  not  exclude  from  its  sway  or 
effect  any  place  or  subject  belonging  to  the  class  to  which  it 
relates,  it  is,  upon  its  face,  a  general,  and  not  a  local  or  special 
law,  within  the  clause  of  the  constitution  now  under  consid- 
eration. 

The  second  objection  above  noted  to  the  statute  in  question 
is  that,  in  point  of  fact,  it  applies  to  but  a  single  place,  that 
is,  to  Jersey  City,  and  therefore,  being  thus  local  and  special, 
it  is  invalid  for  the  want  of  a  notice  of  an  intention  to  apply 
for  its  passage. 

In  laboring  this  point  in  their  argument,  the  counsel  of  the 
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relators  seemed  to  incline  to  the  conclusion  that  a  special  or 
local  law  could  in  no  case  be  passed,  the  purpose  of  which 
was  to  regulate  the  internal  affairs  of  any  municipality.  But 
I  cannot  agree  to  this  view.  According  to  my  reading  of  the 
constitutional  clause  in  question,  its  purpose  was  not  to  limit 
legislation,  but  to  forbid  only  the  doing,  by  special  or  local 
laws,  those  things  that  can  be  done  by  general  laws.  The  pro- 
vision relates  to  the  methods  and  not  to  the  substance  of  legis- 
lation ;  and  the  substitution  of  general  laws  in  the  stead  of 
those  that  are  special  or  local,  necessarily  indicates  the  limits 
and  extent  of  the  prohibition :  for  as  the  mandate  is  to  do, 
by  general  legislation,  that  which  is  interdicted  to  special  or 
local  legislation,  it  seems  unavoidably  to  follow  that  it  is  only 
thos*e  things  that  can  be  accomplished  by  the  former  method 
that  are  forbidden  to  the  latter  method.  The  intent  here,  I 
think,  is  perfectly  plain,  and  it  was  to  require,  within  this 
department,  all  things  that  could  be  effected  by  general 
statutes,  to  be  effected  in  that  way  ;  but  there  was  no  intent 
to  abrogate  the  legislative  power  outside  of  this  field.  The 
opposite  interpretation  would  be  full  of  impracticabilities,  not 
to  say  absurdities.  By  its  prevalence,  the  peculiar  imperfec- 
tions inherent  in  the  frame  of  any  existing  public  corporation 
would  at  once  be  made  unalterable  and  irremediable  ;  the 
boundary  of  every  city,  township  and  county  would  become 
insusceptible  of  change,  and  the  constitution  of  such  bodies, 
with  respect  to  matters  unique,  and  therefore  not  to  be  reached 
by  general  laws,  would  be  beyond  the  hand  of  improvement 
or  modification.  Indeed,  the  present  case,  if  we  assume  that 
this  statute  applies  to  Jersey  City  alone,  and  is,  on  that 
account,  to  be  regarded  as  special  and  local,  and  consequently 
forbidden,  would  stand  as  a  conspicuous  example  of  the  evils 
that  would  result ;  for  although,  in  this  same  constitutional 
provision,  the  ruling  of  particular  places  by  legislative  com- 
missions is  denounced  in  the  form  of  a  prohibitory  clause,  the 
success  of  the  view  set  up  would  be  to  establish  such  a  mode 
of  government,  so  long  as  our  organic  law  should  retain  its 
present  characteristics,  in  the  only  place  in  which  it  is  said,. 
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at  present,  to  exist.  The  correct  interpretation  of  the  passage, 
as  already  denoted,  keeps  it  clear  of  any  such  hurtful  efficiency. 

But  it  is  further,  and  in  the  last  place,  urged  that  as  this 
statute  can  apply  to  Jersey  City  alone,  it  is,  at  all  events, 
special  and  local,  within  the  effect  of  that  other  provision  of 
the  constitution  which  exacts  a  notice  of  an  intention  to  make 
application  to  the  legislature  for  bills  of  this  character.  Art 
IV.,  §  7,  pi.  9.  But  unfortunately  it  is,  in  this  information, 
assumed,  without  the  necessary  showing  of  facts,  that  this  law 
has  this  singleness  of  applicability.  This  pleading  shows  that 
the  defendants  are  clothed  with  office  by  force  of  a  popular 
election,  duly  held  in  accordance  with  this  legislative  act,  and 
as,  under  such  circumstances,  the  regularity  and  validity  of 
such  act  will  be  strongly  implied,  the  facts  necessary  to  vacate 
it  must  be  set  forth  in  a  direct  and  traversable  form.  This 
has  not,  in  this  case,  been  done.  An  allegation  that  the 
statute  is  special  and  local  as  to  Jersey  City  is  not  the  state- 
ment of  a  fact,  but  a  naked  inference  as  to  the  law.  The 
question,  therefore,  that  was  discussed,  and  which  was  founded 
on  the  assumption  that  the  present  law  was  operative  in  but 
a  single  place,  cannot  be  considered  or  disposed  of  upon  the 
record  as  it  is  now  presented  to  our  attention. 

As  the  pleadings  at  present  stand,  the  demurrer  must  be 
sustained. 


ISAAC  P.  FINK  v.  THE  MAYOE  AND  COMMON  COUNCIL  OF 
THE  CITY  OF  NEWARK. 

1.  When  the  ratification  of  an  assessment  of  damages  of  the  land-owner 
vests  in  the  city  a  right,  at  its  will,  to  enter  upon  the  land  and  possess 
it  as  a  street,  such  a  right  constitutes  a  taking,  within  the  sense  of 
the  constitutional  provision  forbidding  the  taking  of  private  property 
for  public  use  without  compensation. 

2.  When  land  is  so  taken,  provision  must  be  made  for  the  payment  of 
such  damages  within  a  reasonable  time. 

3.  The  charter  and  supplements  of  Newark  do  not  postpone  the  right  of^ 
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suit  for  the  recovery  of  these  damages  until  the  assessment  for  benefits 
shall  have  been  made ;  but  if  such  latter  assessment  be  made  and 
ratified  before  the  trial  of  the  suit  for  damages,  such  latter  assessment 
may  be  proved  and  •will  constitute  a  payment  pro  tanto. 
4.  Interest  will  be  allowed  on  the  damages  from  the  time  the  right  of 
action  accrues ;  but  if  during  this  interim  the  land-owner  has  used 
beneficially  the  land  condemned,  the  value  of  such  use  will  be  taken 
into  the  account. 


Suit  to  recover  an  assessment  of  damages  made  by  the 
commissioners  appointed  under  the  charter  of  Newark  to 
estimate  damages  for  lands  taken  for  the  opening  of  Bergen 
street,  &c.,  and  for  interest  thereon  from  six  months  after 
the  ratification  of  said  assessment. 

When  suit  was  commenced,  no  assessment  for  benefits  had 
been  made,  and  none,  when  the  case  was  tried,  had  been  rati- 
fied or  confirmed. 

No  ordinance  to  grade,  or  other  proceeding  in  relation  to 
working  said  street,  had  been  taken  or  passed,  and,  with  the 
exception  that  some  of  the  fences  had  been  set  back  by  the 
property-owners,  the  land  remained  in  the  same  general  con- 
dition as  when  the  damages  were  assessed. 

The  remaining  lands  of  the  plaintiff  are  liable  to  an  assess- 
ment for  whatever  benefits  they  may  have  received  on  account 
of  said  opening. 

Argued  at  November  Term,  1877,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Van  Syckel  and  Knapp. 

For  the  plaintiff,  jP.  B.  Allen,  W.  H.  Francis  and  John 
W.  Taylor. 

For  the  defendants,  Henry  Young. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  defence  in  this  case  is 
rested  on  the  position,  that  by  force  of  the  existing  laws 
appertaining  to  the  city  of  Newark,  an  assessment  for  dam- 
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ages  made  for  land  taken  in  the  opening  of  a  public  street  is 
not  a  debt  past  due,  so  as  to  be  the  subject  of  a  suit,  until 
after  an  assessment  for  benefits  has  been  made  and  ratified. 
Whether  this  view  is  well  founded  depends  on  the  construc- 
tion to  be  put  on  sundry  legislative  acts. 

Under  the  revised  charter  of  the  city  of  Newark,  approved 
March  11th,  1857,  {Paraph.  L.,  p.  163,)  the  common  council 
was  authorized  to  appoint  commissioners  to  assess  damages  for 
lands  taken  for  the  opening  of  streets,  &c,  and  for  the  bene- 
fits conferred  by  such  opening.  These  commissioners  were  to 
certify  this  assessment  to  common  council,  which  assessment 
was  declared,  when  ratified  by  that  body,  to  be  binding  and 
conclusive  upon  the  laud-owner,  subject  to  an  appeal  by  him  ta 
the  Supreme  Court ;  a  right  of  suit  being  given  for  the  re- 
covery of  the  amount  so  assessed  and  ratified  or  finally 
awarded  on  the  appeal.  By  a  provision  in  a  supplement  to- 
said  charter,  approved  February  20th,  1868,  (Pamph.  L.,  p. 
74,)  these  awards  for  damages  were  made  payable  in  six 
months  from  the  date  of  the  ratification  of  the  same,  unless 
the  common  council  should  sooner  take  possession  of  the 
lands,  and,  in  that  case,  the  awards  were  made  payable  from 
die  date  of  such  possession. 

If  there  had  been  no  further  legislation  on  this  subject 
than  the  foregoing,  it  is  plain  that  the  present  suit  would  be 
unobjectionable,  for  the  damages  in  this  case  have  been  duly 
assessed  and  confirmed,  and  more  than  six  months  have 
elapsed  since  such  ratification.  But  it  is  section  seven  in  the 
supplementary  act,  approved  March  7th,  1873,  which  has 
given  rise  to  this  litigation,  and  which  is  in  these  words, 
to  wit : 

"  That  in  case  any  assessment  for  benefits  has  been  or  shall 
be  hereafter  made  in  connection  with  any  improvement,  in 
the  prosecution  of  which  an  award  for  damages  has  been  or 
shall  be  made,  the  said  award  shall  not  be  payable  (except 
as  is  hereinafter  mentioned)  until  the  assessment  for  benefits 
has  been  ratified  by  the  common  council,  and  only  the  differ- 
ence between  the  same  shall  be  payable  to  or  by  (as  the  case 
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may  be)  the  owner  at  the  time  of  such  settlement,  of  any  lot 
or  premises  so  assessed,  and  interest  upon  such  award  for 
damages  shall  commence  on  the  date  of  the  ratification  of  said 
assessment  for  benefits ;  in  case  the  city  shall  have  taken  pos- 
session of  said  lands  and  premises  before  the  date  of  said 
ratification  for  benefits,  said  award  shall  be  payable,  and  said 
interest  commence  on  the  date  of  said  possession." 

The  argument  of  the  counsel  of  the  defendant,  founded  on 
this  act,  is,  that  the  damages  and  interest  embraced  in  this 
suit  are  not  yet  payable,  inasmuch  as  the  assessment  for 
benefits  has  not  been  ratified,  the  city  authorities  not  having 
taken  possession  of  the  premises  in  question.  The  proposi- 
tion impliedly  involved  in  this  contention  is,  that  it  is  com- 
petent for  the  legislature  to  take  the  possessory  title  to  the 
land  required  for  a  street  away  from  the  land-owner,  and  vest 
it  in  the  municipality,  and  indefinitely  postpone  the  payment 
of  the  compensation  for  the  land  so  condemned.  But  it 
appears  to  me  very  clear  that  the  legislature  of  this  state  is 
not  endowed  with  such  a  capacity  as  this.  Such  an  act  would 
be  an  infringement  of  that  clause  of  the  constitution  which 
declares  that  private  property  shall  not  be  taken  for  public 
use  without  just  compensation.  When  the  effect  of  the  pro- 
ceeding is  to  vest  in  the  public  the  right  of  property  in  the 
land  for  the  uses  of  a  street,  and  the  right  of  immediate 
possession,  this,  I  think,  constitutes  a  taking  within  the  plain 
sense  of  this  clause  of  the  primary  law,  and  this  is  what  is 
obviously  done  by  virtue  of  the  procedure  under  consideration. 
Upon  the  ratification  of  this  assessment  of  damages,  the  city 
acquired  the  legal  power,  at  any  time,  to  enter  upon  this  land, 
and  hold  and  use  it  for  the  purposes  of  a  street;  from  the 
moment  of  such  ratification  the  owner  lost  all  capacity  to  put 
it  to  any  permanent,  productive  use;  the  property  at  once 
became  entirely  unsalable,  and  even  its  rise  in  marketable 
value  was  of  no  consequence  to  any  one;  and  in  fact  the 
owner  remained  in  possession  of  the  land  only,  as  it  were,  a 
tenant  by  sufferance.  To  say  that  the  public  may  acquire, 
by  legal  process,  a  legal  and  effective  title  to  the  land  of  a 
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citizen,  and  that  such  an  act  is  not  such  a  taking  of  land  as 
is  forbidden  by  this  constitutional  clause,  would  be  an  inter- 
pretation of  such  clause,  which,  as  it  seems  to  me,  could  be 
vindicated  neither  by  its  language  nor  spirit.  In  view  of 
this  provision,  a  taking  of  the  title  is  a  taking  of  the  land.  A 
reference  to  the  authorities  will  show  that  this  is  the  construc- 
tion which  has  been  given  to  constitutional  enactments  of 
this  character.  Cooley  on  Con.  Lim.  (3d!  ed.)  563 ;  2  Dillon 
on  Mun.  Corp.  (2d  ed.)  479. 

The  effect  upon  the  present  case  of  the  above  view  of  the 
force  of  this  provision  of  the  constitution  is  entirely  to  put 
aside  the  supplement  of  1873,  upon  the  assumption  that  it 
contains  an  indefinite  restraint  on  the  right  which  the  previous 
legislation  had  given  to  the  land-owner,  to  recover  by  suit 
the  damages  assessed  to  him  upon  the  taking  of  his  property. 
Regarding  the  act  of  ratification  as  the  act  of  taking  contem- 
plated in  the  constitution,  the  compensation  to  the  land-owner 
must  be  paid  at  that  time,  or  provision  must  be  made  for  its 
payment,  or  for  its  recovery  within  a  reasonable  time  there- 
after. Its  payment  cannot  be  postponed  indeterminately,  nor 
made  to  depend  on  the  will,  with  respect  to  time,  of  the  mu- 
nicipal authorities.  Consequently,  if  it  is  the  true  meaning  of 
this  supplement  that  the  land-owner  is  not  to  be  paid  for  his 
damages  until  the  city  officials  may  choose  to  have  the  benefits 
done  to  his  other  lands  estimated  and  such  estimate  ratified, 
that  part  of  such  supplement  having  such  effect  would  be 
altogether  void.  But  I  do  not  think  that  the  language  of  tin.- 
act  is  so  clear  that  it  is  necessary  to  put  this  interpretation 
upon  it,  and  every  intendment  will  be  raised  in  favor  <»i'  the 
opposite  view.  This  law  conveys  to  my  mind  the  idea  that 
there  was  no  intent  to  procrastinate  unreasonably  the  payment 
of  the  money  awarded  for  damages.  It  is  true  that  it  Bays 
such  damages  shall  not  be  payable  until  the  assessment  for 
benefits  has  been  ratified  by  the  common  council,  but  it  very 
evidently,  I  think,  contemplates  a  proceeding  reasonably  ex- 
peditious to  have  such  assessment  for  benefits  made  and  eon- 
firmed.     By  holding  that  a  reasonable  time  only  is  given  the 
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city  wherein  to  have  the  benefits  assessed  against  the  land- 
owner, this  supplement  will  be  constitutionally  unobjection- 
able, because  the  time  for  the  payment  of  the  damages  will 
not  be  exorbitantly  lengthened.  In  case  the  city  authorities 
neglect  to  cause  the  benefits  to  be  ascertained  within  a  reason- 
able time,  the  right  of  action  will  thereupon  accrue  to  the 
land-owner  to  enforce  payment  for  the  damages  awarded  to 
him. 

In  the  present  case,  it  is  clear  that,  by  force  of  the  rule  thus 
declared,  the  right  to  bring  this  action  was  vested  in  the 
plaintiff  when  the  summons  was  issued.  His  assessment  of 
damages  was  ratified  on  the  5th  of  September,  1873,  and  the 
suit  was  not  commenced  until  the  6th  of  February,  1877,  and 
at  that  time  no  assessment  for  benefits  had  been  made.  The 
suit,  therefore,  was  rightly  brought. 

But,  notwithstanding  this  conclusion,  it  further  seems  to  me 
that  if  an  assessment  for  benefits  should,  in  this  or  any  other 
case,  be  made  and  ratified  before  the  trial  of  the  cause,  such 
assessment  for  benefits  could  be  set  up  at  the  trial  as  a  defence, 
pro  tanto,  to  the  cause  of  action.  In  the  brief  of  the  counsel 
of  the  plaintiff,  such  claim  by  force  of  an  assessment  for 
benefits  is  looked  upon  as  an  offset,  and  many  cases  relating 
to  that  subject  are  cited  for  the  purpose  of  showing  that 
counter-demands  cannot  be  set  offin  a  suit  at  law,  unless  they 
existed  at  the  inception  of  the  suit.  But  these  cases  and  this 
line  of  argument  are  aside  of  the  point.  An  assessment  for 
benefits  is  something  more  than  a  counter-claim  ;  by  force  of 
the  supplement  of  1873,  already  recited,  it  is  constituted  into 
a  payment,  as  far  as  it  extends,  of  the  claim  for  damages,  and 
a  payment,  whether  made  before  or  after  suit  brought,  can 
always  be  shown  in  reduction  of  the  damages  sought  to  be 
recovered.  I  can  see  no  reason  to  doubt  that,  if  the  city  can 
succeed  in  any  case  in  obtaining  a  final  adjustment  of  the 
amount  that  the  land-owner  may  be  indebted  for  the  benefits 
conferred  on  his  land  by  the  making  of  the  improvement, 
before  the  trial  of  the  cause  in  a  suit  by  such  land-owner  for 
damages,  that  the  former  claim  may  be  presented  as  a  pay- 
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ment,  either  in  whole  or  in  part,  as  the  case  may  be,  of  the 
latter.  As  long  as  we  admit  the  legislative  right  to  authorize 
these  assessments  for  benefits — a  right  that  has  always  ap- 
peared to  me  to  rest  much  more  on  settled  precedents  than  on 
any  discoverable  principle  of  law — we  must  regard  the 
amount  thus  ascertained  as  a  debt  due  from  the  land-owner 
to  the  public,  and  upon  that  assumption  there  certainly  can 
be  no  objection,  on  legal  grounds,  to  the  conversion,  by  legis- 
lative mandate,  of  such  debt  into  a  satisfaction  of  any  claim 
that  may  be  due  from  the  public  to  such  debtor.  The  ad- 
justment is  a  just  one,  and  I  can  perceive  no  objection  against 
putting  it  into  effect. 

With  respect  to  the  claim  for  interest,  in  my  opinion,  the 
demand  should  prevail.  The  statute  makes  the  compensation 
to  be  due  to  the  owner  of  the  land  in  six  months  after  the 
ratification  of  the  assessment  of  his  damages.  If  no  counter- 
vailing assessment  for  benefits  is  made  within  that  period  no 
reason  appears  why  the  compensation  for  damages  should  be 
withheld  ;  and  if  withheld  without  right,  it  is  entirely  conso- 
nant with  the  usual  practice  to  add  an  increase  to  the  claim 
by  way  of  interest.  If  the  land-owner,  after  the  date  of  rati- 
fication, has  made  any  beneficial  use  of  the  property  con- 
demned, it  would  seem  proper  that  the  value  of  such  use 
should  be  taken  into  account  in  diminution  of  this  interest 
claim,  for  it  must  be  remembered  the  sum  to  be  allowed  for 
non-payment  of  the  damage-money  is  not  strictly  interest,  but 
damages  for  the  detention  of  the  money  due,  and  what  such 
damages  should  be  is  to  be  measured  by  the  circumstances  of 
the  case. 

It  is  believed  that  the  foregoing  views  will  serve  as  a 
guide  to  counsel  in  applying  to  the  court  for  judgments  in 
the  several  cases  now  before  the  court,  and  which  are,,  in  the 
main,  dependent  on  the  questions  thus  resolved. 

Vol.  xi.  b 
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THE    NEW    JEKSEY    INSUKANCE    COMPANY    v.    JOHN    H. 
MEEKER  ET  AL. 

The  assignee  of  a  mortgage,  acquiring  the  equity  of  redemption,  may  keep 
alive  such  mortgage  as  a  part  of  his  title. 


This  was  an  action  of  covenant. 

The  facts  were  these:  The  defendants  are  the  heirs  of 
Samuel  Meeker,  deceased.  In  March,  1861,  Samuel  Meeker 
made  a  conveyance  of  the  premises  in  question  to  the  New 
Jersey  Insurance  Company,  the  plaintiff;  this  deed  contained 
a  covenant  against  encumbrances,  an  alleged  breach  of  which 
is  the  ground  of  this  suit.  The  encumbrance  that  was  set  up 
as  a  breach  was  an  alleged  dower  right  in  Adelia  T.  Halsted, 
the  wife  of  Oliver  S.  Halsted,  Jr.,  deceased. 

The  history  of  the  title  was  this :  The  premises  originally 
belonged  to  William  Wright;  in  1833,  he  conveyed  to  Mr. 
Van  Antwerp  for  §6250,  and  on  that  conveyance  took  a  mort- 
gage from  Mr.  Van  Antwerp  for  $6000  .  on  the  11th  of 
March,  1837,  Mr.  Van  Antwerp  conveyed  to  Mr.  Duryee, 
subject  to  the  mortgage  to  Wright ;  on  the  31st  of  March, 
1845,  Mr.  Duryee  conveyed  to  Oliver  S.  Halsted,  Jr.,  and 
on  the  following  day,  the  1st  of  April,  1845,  Mr.  Wright 
assigned  the  mortgage  of  Mr.  Van  Antwerp  to  Mr.  Samuel 
Meeker;  on  the  7th  of  December,  1855,  Mr.  Halsted — his 
wife,  Adelia  T.,  not  joining  in  the  deed — conveyed  his  equity 
•of  redemption  to  Mr.  Samuel  Meeker ;  on  the  30th  of  May, 
1856,  the  sheriff  of  the  county  of  Essex,  under  sundry  execu- 
tions against  Oliver  S.  Halsted,  Jr.,  sold  and  conveyed  these 
premises,  for  the  sum  of  §40,  to  William  A.  Wrighter,  who, 
on  the  11th  of  June,  1856,  for  the  consideration  of  SI,  con- 
veyed them  to  Samuel  Meeker,  and  who,  on  the  26th  of 
March,  1861,  conveyed  to  the  plaintiff.  The  defendants  like- 
wise alleged  that,  at  the  date  of  this  conveyance,  and  as  a  part 
of  the  transaction,  Mr.  Meeker  assigned  and  transferred  to  the 
plaintiff  the  Van  Antwerp  mortgage. 
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Argued  at  November  Term,  1877,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Van  Syckel  and  Knapp. 

For  the  plaintiff,  John  W.  Taylor  and  Thos.  N.  McCarter. 
For  the  defendants,  Ludlow  McCarter. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  From  the  statement  of  facts 
prefacing  this  opinion,  it  will  be  observed  that  the  only- 
question  in  dispute  is,  whether  the  mortgage  estate  that  was 
passed  by  Mr.  Van  Antwerp  to  Mr.  Wright  has  been  ex- 
tinguished, or  still  exists  in  the  hands  of  the  insurance  com- 
pany, the  plaintiff  in  this  suit.  But  for  the  estate  created  by 
this  mortgage,  it  is  admitted  that  the  covenant  counted  on  has 
been  broken,  and  that  the  plaintiff  is  entitled  to  recover,  for 
the  conveyance  made  by  Oliver  S.  Halsted,  Jr.,  was  not 
executed  by  his  wife,  and  the  sale  subsequently  made  by  the 
sheriff  could  not  divest  her  interest.  The  sequence  of  essential 
events  is  this :  Van  Antwerp  purchased  the  premises  of 
Wright,  giving  a  mortgage  for  the  principal  part  of  the 
purchase  money,  and  the  property,  with  this  encumbrance 
upon  it,  came  to  Oliver  S.  Halsted,  Jr.,  and  about  the  same 
time  the  mortgage  just  mentioned  was  assigned  by  Mr. 
Wright  to  Mr.  Samuel  Meeker,  to  whom  Halsted,  some  time 
afterwards,  conveyed  the  equity  of  redemption.  J  n  this  latter 
conveyance  Mrs.  Halsted  did  not  unite,  so  that,  unless  barred 
by  the  mortgage,  she  became,  upon  the  death  of  her  husband, 
entitled  to  her  dower  in  this  property.  On  the  one  side  it 
was  contended,  at  the  trial,  that  Mrs.  Halsted  was  thus 
entitled  to  her  dower,  because  this  mortgage  estate  had  been 
extinguished;  and  on  the  other  side,  that  her  claim  to  dower 
had  no  legal  force,  on  the  ground  that  such  mortgage  estate 
still  subsisted  in  the  hands  of  the  plaintiff  This  is  the  issue 
before  this  court  on  the  present  motion. 

The  particular  of  evidence  principally  relied  on  t<>  substan- 
tiate the  contention  that  the  mortgage  in  question  was  paid 


20  NEW  JERSEY  SUPREME  COURT. 

New  Jersey  Insurance  Co.  v.  Meeker. 

off,  and  that  the  estate  thereby  created  had  been  extinguished, 
was  the  clause  containing  the  receipt  of  the  consideration 
money,  in  the  deed  from  Oliver  S.  Halsted,  Jr.,  to  Samuel 
Meeker. 

From  the  construction  which  I  put  upon  this  instrument, 
it  is  not  necessary  to  decide  whether  or  not  the  copy  from  the 
record  of  this  deed  was  properly  in  this  case,  under  the  aspect 
of  the  case  at  the  trial.  I  will  assume,  for  present  purposes, 
it  to  be  legal  evidence.     What  was  its  effect  ? 

It  is  not  disputed  that,  when  this  transfer  of  title  occurred,. 
Meeker  was  the  holder  and  owner  of  the  Van  Antwerp  mort- 
gage. The  deed  from  Halsted  conveyed  to  him  the  equity  of 
redemption.  In  order  to  let  in  the  estate  in  dower  in  the 
widow  of  Halsted,  and  which  is  the  encumbrance  alleged  by 
the  plaintiff  to  occasion  the  breach  of  the  covenant  sued  on,  it 
is  necessary  to  maintain  that  the  estate  under  this  mortgage 
made  by  Van  Antwerp  has  been  obliterated.  But  it  is  obvious 
that  the  union  of  the  equity  of  redemption  and  of  the  condi- 
tional fee  derived  from  the  mortgage,  does  not,  ipso  facto,  pro- 
duce that  result.  This  has  been  already  completely  settled  by 
a  line  of  decisions  in  this  state,  which  will  be  found  accurately 
collated  in  Stew.  Dig.,  p.  759,  title  "  Merger."  These  adjudi- 
cations establish  the  rule  that  the  mortgagee  acquiring  the 
equity  of  the  mortgagor,  may,  if  his  interest  lies  in  that  direc- 
tion, retain  the  rights  inherent  in  his  mortgage,  so  that  he  may 
set  it  up  against  any  opposing  claim  to  which  it  is  a  bar.  If, 
therefore,  in  this  case,  Meeker  saw  fit  so  to  do,  he  had  the 
legal  capacity  to  keep  alive  his  estate  as  mortgagee,  for  the 
purpose  of  cutting  off  the  dower  right  which  is  now  claimed 
to  exist.  The  inquiry  consequently  is,  whether  he  did  SO' 
keep  this  branch  of  his  title  alive. 

It  is  contended  by  the  counsel  of  the  plaintiff  that  the 
receipt  contained  in  this  Halsted  deed  is  conclusive  evidence, 
as  an  inference  of  law,  that  Meeker  extinguished  altogether  the 
mortgage  in  question,  and  that  it  cannot  now  be  erected  as  a 
muniment  of  title  against  this  claim  to  dower.  The  clause 
thus  invoked  is  in  the  words  following :  "  This  indenture,. 
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&c,  witnesseth  that  the  said  Oliver  S.  Halsted,  Jr.,  for  and 
in  consideration  of  the  sum  of  eleven  thousand  eighty-seven 
tVs  dollars,  the  amount  of  the  mortgage  advances  made,  with 
interest,  lawful  money,  &c.,  to  him  in  hand  well  and  truly 
paid,"  &c  The  argument  is,  that  this  receipt  is  an  acknowl- 
edgment of  the  payment  of  the  money  due  upon  the  mortgage, 
and  that  thereby  the  mortgage  was,  for  every  purpose,  an- 
nulled. But  upon  mature  reflection,  it  is  my  conclusion  that 
this  receipt  cannot  have  the  legal  effect  which  is  sought  to  be 
attributed  to  it.  In  order  to  work  an  extinguishment  of  the 
mortgage  estate,  it  is  necessary  that  the  transaction  should  be 
such  as  to  show  that  it  was  the  understanding  of  the  parties 
to  it  that  it  should  be  attended  with  such  consequence.  If 
Halsted  had  paid  the  money  due  on  this  encumbrance  himself, 
retaining  the  equity  of  redemption,  and  without  taking  an 
assignment  of  such  encumbrance,  the  act  would  have  been 
susceptible  of  but  the  single  interpretation — that  both  parties 
designed  that  the  mortgage  should  be  extinguished  for  all 
purposes.  Such  would  be  the  legal  consequence  of  such  a 
transaction.  But  the  present  affair  was  altogether  of  a  differ- 
ent character.  Halsted  had  no  interest  in  the  payment  of  this 
mortgage ;  he  was  not.  the  obligee  in  the  bond  secured  by  the 
mortgage,  and  was  not  in  anywise  liable  to  pay  the  money,  so 
that,  upon  his  parting  with  the  equity  of  redemption,  it  was 
a  matter  of  entire  indifference  to  him  whether  or  not  the  mort- 
gage was  vacated.  The  premises  in  question  were  alone  the 
debtor  for  the  money  in  question,  for  Meeker  had  agreed, 
when  the  mortgage  was  assigned  to  him,  that  he  would  absolve 
Van  Antwerp  from  liability  on  his  bond,  and  would  look  to 
this  land  alone  as  his  security.  Under  these  drcumstances, 
Halsted  had  no  motive  to  seek  an  extinguishment  of  the 
mortgage  estate.  Nor,  when  carefully  scrutinized,  will  the 
language  which  is  embodied  in  this  receipt  bear  the  significa- 
tion given  to  it  by  the  counsel  of  the  plaintiff.  It  plainly 
appears  that  the  property  was  mortgaged  to  its  full  value,  and 
that  the'equity  of  redemption  was  almost  valueless.  To  treat, 
therefore,  a  conveyance  of  such  eqnity  as  payment  of  the 
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mortgage  would  scarcely  be  rational.  In  the  nature  of  things, 
it  could  not  be  a  payment  of  the  mortgage,  and  consequently 
all  that  this  receipt,  fairly  construed,  could  mean  was,  that  in 
consideration  that  Meeker  held  a  mortgage  that  encumbered 
the  property  to  its  full  value,  Halsted  conveyed  it  to  him 
without  putting  him  to  the  trouble  and  expense  of  a  fore- 
closure. There  is  nothing,  therefore,  in  this  transaction,  as 
described  in  this  deed,  that  evinces  that  it  was  the  agreement 
between  these  parties  that  the  conditional  estate  held  by  Mr. 
Meeker,  by  virtue  of  his  mortgage,  should  be  extinguished. 

AVith  respect  to  the  further  inquiry  whether  Mr.  Meeker 
destroyed  his  mortgage  or  treated  it  as  annulled,  or  held  it  as 
a  part  of  his  title,  such  inquiry  was  properly  left,  at  the  trial, 
as  a  part  of  the  investigation  committed  by  the  law  to  the 
jury.  The  mortgage  had  been  lost,  but  there  was  strong 
evidence  to  show  that  it  had  been  retained  by  Mr.  Meeker, 
and  that  he  had  assigned  it  to  the  plaintiff  at  the  time  of  his 
conveyance  of  the  premises.  It  had  never  been  canceled  on 
the  record,  and  from  the  position  of  Halsted  towards  his 
creditors,  there  was  great  improbability  in  the  supposition  that 
Mr.  Meeker  would  have  consented  to  the  cancellation  of  his 
mortgage.  The  verdict  has  followed  the  clear  line  marked 
out  by  the  evidence.  Under  such  circumstances,  the  court  can 
have  neither  the  power  nor  the  wish  to  interfere  with  it. 

This  result  has  an  apparently  inequitable  aspect  when  we 
look  at  the  situation  of  the  plaintiff.  The  widow  of  Mr. 
Halsted,  in  her  suit  for  dower  against  the  plaintiff,  was  suc- 
cessful, and  it  is  now  held,  in  this  action  for  indemnification^ 
that  such  dower  has  no  legal  existence.  The  verdicts  in  these 
two  suits  are  in  exact  opposition.  This  is  certainly  to  be 
deplored,  but  the  court  cannot  disturb  the  present  finding,, 
which  appears  to  be  right,  because  a  former  verdict,  in  a  suit 
between  other  parties,  appears,  if  the  evidence  on  both  occa- 
sions was  the  same,  to  have  been  wrong.  In  the  case  pending 
we  cannot  judicially  know  what  were  the  conditions  of  the 
first  controversy,  with  respect  to  the  proofs,  but  it  is  the 
legitimate  inference  that  the  testimony  in  that  instance  was- 
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not  what  it  is  as  it  is  now  presented,  for  if  it  had  been, 
the  conclusion  at  that  time  would  have  been  the  same  as  that 
now  attained.  However  this  may  be,  it  is  clear  that  this 
contrariety  in  results  is  not  the  fault  of  the  law,  for  if  the 
plaintiff  had  given  notice  of  the  pendency  of  the  former  action 
to  the  parties  in  interest,  the  judgment  in  that  case  would 
have  been  binding  upon  them,  and  inconsistent  conclusions, 
with  regard  to  the  same  state  of  facts,  would  have  been  im- 
possible. 

The  rule  must  be  discharged. 


WILLIAM  B.  BAYLOR  v.  THE  DELAWARE,  LACKAWANNA 
AND  WESTERN  RAILROAD  COMPANY. 

There  is  no  legal  obligation  on  the  part  of  a  railroad  company  to  build 
its  bridges  over  public  roads  with  an  elevation  so  great  that  one  of  its 
employes  standing  upright  on  the  top  of  a  car  will  not  be  endangered, 
and  consequently,  if  an  employ^  while  thus  standing  in  the  course  of 
his  business,  be  struck  by  one  of  such  bridges,  he  cannot  recover  for 
such  injury. 

On  rule  to  show  cause. 

The  plaintiff  was  employed  as  a  brakeman  by  the  de- 
fendant. Being  on  the  top  of  one  of  the  cars  while  the  train 
was  in  motion,  and  while  standing  nearly  upright,  he  was 
struck  by  a  bridge  under  which  the  train  was  passing.  He 
was  at  the  time  passing  from  one  car  to  the  other  fir  the 
purpose  of  detaching  some  of  the  cars  that  were  to  be  left 
upon  a  siding,  by  an  operation  called  a  "flying  switch." 
This  accident  occurred  in  the  afternoon,  while  it  was  still 
light. 

For  the  injury  thus  occasioned  this  suit  was  brought;  th  • 
verdict  was  for  the  plaintiff,  and  this  was  a  rule  to  show 
cause,  &c 
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Argued  at  November  Term,  1877,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Van  Syckel  aud  Knapp. 

For  the  rule,  J.  Vanatta. 

For  the  plaintiff,  Gilbert  Collins. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  I  think  the  plaintiff  should 
have  been  non-suited.  He  was,  according  to  his  own  show- 
ing, an  employe  of  the  defendant,  injured  by  one  of  the  dan- 
gers of  the  business  in  which  he  voluntarily  engaged.  There 
was  no  evidence  to  show,  nor  was  there  pretence,  that  it  was 
customary  for  railroad  companies  to  build  the  bridges  span- 
ning the  public  roads  with  an  elevation  sufficient  to  admit  of 
a  man  to  pass  under  who  is  standing  upright  on  the  top  of  a 
car.  Such  is  not  the  practice  of  this  company,  nor  of  any 
other,  so  far  as  appears.  Such  structures  would  often  be  in- 
convenient, and  sometimes,  perhaps,  impracticable.  It  is, 
therefore,  quite  plain  that  the  defendant  did  not  owe  any 
duty  to  this  plaintiff  not  to  subject  him  to  the  danger  into 
which  he  fell.  This  being  so,  it  is  also  plain  that  the  plain- 
tiff is  chargeable,  from  the  mere  fact  of  his  entering  upon  this 
employment,  with  a  knowledge  that  this  danger  existed.  Of 
what,  then,  can  he  complain,  and  what  has  the  defendant  done 
that  can  in  any  sense,  either  legal  or  moral,  be  called  wrong- 
ful ?  It  was  said  that  the  defendant  was  bound  to  apprise 
the  plaintiff,  when  he  entered  into  this  employment,  that 
the  bridges  along  the  line  of  this  road  were  dangerous  under 
certain  conditions.  It  seems  to  me  that  it  might  as  well  be 
insisted  on,  that  the  plaintiff  ought  to  have  been  notified  that 
the  usual  rate  of  speed  with  which  the  cars  ran  on  the  road 
was  a  hazard :  for  the  bridges  were  as  usual  and  obvious  a 
source  of  risk  as  was  the  celerity  of  the  trains.  Besides,  it 
appeared  in  the  case  that  the  plaintiff  had  passed  this  bridge 
in  daylight  on  previous  occasions. 

Nor  does  there  seem  any  weight  in  the  suggestion  that  the 
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plaintiff  was  called  upon  suddenly  to  take  part  in  the  opera- 
tion of  switching  off  these  cars  at  the  time  in  question.  There 
was  nothing  unusual  in  this  act;  it  was  part  of  the  ordinary 
duty  of  the  brakeman  to  perform  it.  As  to  the  pretext  that 
the  call  upon  the  plaintiff  to  perform  this  service  was  sudden, 
and  that  he  was  thrown  off  his  guard,  it  is  certainly  a  conclu- 
sive answer  to  say  that  it  was  a  part  of  his  bargain  when  he 
undertook  this  business,  that  he  subjected  himself  to  the  risk 
of  such  emergencies.  He  did  not  stipulate  that  there  should 
be  no  exigencies  or  unexpected  demands  upon  him  for  ser- 
vices, and  in  the  ordinary  course  of  things  he  was  liable  to 
be  placed  in  these  situations  that  were  full  of  danger  to  a 
heedless  person. 

I  have  read  the  testimony  with  attention,  and  it  has  fully 
satisfied  me  that  the  injury  of  which  the  plaintiff  complains 
is  the  product,  purely,  in  a  legal  sense,  of  his  own  careless- 
ness. 

Let  the  rule  be  made  absolute. 


ELIZA  VAN   CLEVE,    WIFE   OF  JOHNSON   VAN  CLEVE,   v. 
PETER  ROOK. 

1,  It  does  not  follow  that  because  in  a  declaration  in  ejectment  the  plain- 
tiff's right  of  possession  is  averred  to  have  accrued  more  than  twenty 
years  ago,  that  his  right  of  action  is  gone ;  to  have  produced  this 
result,  there  must  have  been  an  adverse  possession  covering  the 
statutory  period. 

2.  Under  the  eleventh  section  of  the  married  woman's  act,  {Rev.,  p. 
638,)  a.  feme  covert  can  maintain  an  action  in  her  own  name,  and  with- 
out joining  her  husband,  for  the  recovery  of  "  all  property,  both  real 
and  personal." 

On  demurrer  to  declaration. 

Argued  at  November  Term,  1877,  before  Beasley,  Chief 
Justice,  and  Justices  Deptje,  Van  Syckel  and  Kxapp. 
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For  the  plaintiff,  James  Steen. 

For  the  defendant,  C.  H.  Trafford. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  first  objection  raised  on 
the  demurrer  to  the  declaration  in  this  case  is,  that  it  appears 
by  the  plaintiff's  own  showing  that  her  right  of  action  is 
barred  by  the  statute  of  limitations.  The  time  laid  as  the 
date  of  the  accrual  of  the  plaintiff's  right  of  possession,  is  the 
4th  of  July,  1855,  being  more  than  twenty  years  before  the 
commencement  of  this  proceeding.  But  the  position  here 
assumed  is  erroneous.  It  does  not  follow  that  because  the 
plaintiff's  right  of  possession  accrued  more  than  twenty  years 
ago,  that  her  right  of  action  is  gone,  for  to  produce  this  result 
it  is  necessary  to  introduce  a  second  factor,  to  wit,  that  there 
has  been  an  adverse  possession  covering  the  statutory  period. 
An  example  will  make  this  plain.  Suppose  the  plaintiff  got 
her  title  twenty  years  ago,  and  at  that  time  A  was  in  posses- 
sion and  held  adversely  for  ten  years,  and  then  that  he 
abandoned  the  property,  and  the  defendant,  having  no  con- 
nection with  A,  entered  and  held  adversely  for  fifteen  years. 
Now,  in  this  case,  the  plaintiff's  right  of  possession  would 
have  accrued  twenty-five  years  before  the  bringing  of  her 
action,  and  yet  such  action  would  not  be  barred.  The  declara- 
tion in  the  present  case,  following  the  form  given  by  the  statute, 
does  not  show  that  the  defendant  has  been  in  possession  from 
the  time  that  the  plaintiff's  right  accrued.  If  the  defendant 
should  put  in  the  statutory  plea  of  not  guilty,  its  effect  is  to 
admit  only  that  "he  was  in  possession  of  the  premises  for 
which  he  defends,  or  that  he  claimed  title  thereto  at  the  time 
of  commencing  the  action."     Rev.,  p.  327,  §  13. 

In  ejectment,  by  force  of  the  ancient  form  of  proceeding, 
the  questions  arising  out  of  the  statute  of  limitations  were 
not  presented  in  the  pleadings,  but  were  among  the  disclo- 
sures of  the  trial.  In  the  present  practice,  the  date  of  the 
right  of  the  plaintiff's  possession  appears  to  have  been  sub- 
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stituted  for  the  date  of  the  fictitious  demise,  which  instrument 
was  held  to  be  truly  described  with  respect  to  time,  if  its  date 
was  shown  to  be  posterior  to  the  accrual  of  the  title  of  the 
lessor  of  the  plaintiff.  And  this  agreement  .between  the 
averment  and  the  proof  is  still  essential,  for  the  right  of 
possession  cannot  be  laid  anteriorly  to  the  time  when  it 
actually  accrued.     Vreeland  v.  Ryerson,  4  Dutcher  205. 

This  first  exception  cannot  prevail. 

Nor  do  I  think  the  second  objection  more  tenable.  The 
action  is  brought  by  a  married  "woman  in  her  own  right,  and 
it  is  insisted  her  husband  should  be  joined.  But  this  conten- 
tion plainly  antagonizes  the  eleventh  section  of  the  married 
woman's  act,  (Rev.,  p.  638,)  which  authorizes  a  feme  covert  to 
maintain  an  action  in  her  own  name,  and  without  joining  her 
husband,  for  the  recovery  of  "all  property,  both  real  and 
personal." 

The  plaintiff  must  have  judgment. 


CHAKLES  CROSSLEY  v.  WILLIAM  A.  MOORE. 

1.  Where  a  debtor,  after  being  discharged  from  the  obligation  of  his 
debts  by  a  deed  of  composition  with  his  creditors,  voluntarily  gives  a 
security  for  a  debt  from  which  he  is  discharged  by  such  composition, 
and  which  is  only  due  in  conscience,  such  security  may  be  enforced 
in  a  court  of  law. 

2.  But  any  agreement  with  one  creditor  for  an  advantage  to  him  over 
other  creditors,  made  to  induce  him  to  join  in  the  composition,  or  re- 
quired by  him  as  a  condition  upon  which  he  shall  become  a  party  to 
it,  which  is  not  provided  for  in  the  composition  deed,  and  is  not  dis- 
closed to  the  other  creditors,  is  utterly  void,  and  is  incapable  of  being 
enforced  or  confirmed  even  as  against  the  assenting  debtor.  A 
security  given  in  pursuance  of  such  a  bargain  or  a  subsequent  promise 
of  payment,  is  equally  void  with  the  antecedent  agreement;  and 
money  paid  by  the  debtor  under  such  an  agreement,  in  excess  of  the 
due  proportion  of  such  creditor's  debt,  may  be  recovered  back,  unless- 
it  be  paid  under  such  circumstances  as  to  be  regarded  in  law  as  a 
voluntary  payment. 
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3.  Under  what  circumstances  a  payment  of  money  in  pursuance  of  such 
a  bargain  will  be  an  involuntary  payment,  and  the  proper  form  of 
action  by  the  debtor  to  recover  back  the  money  so  paid,  considered. 


On  rule  to  show  cause  why  a  verdict  in  favor  of  the  plain- 
tiff should  not  be  set  aside. 

The  firm  of  Crossley  &  Moore  was  formed  by  articles  of 
partnership  dated  December  23d,  1872,  Charles  Crossley  and 
George  W.  Moore  being  the  general  partners;  William  A. 
Moore  being  a  special  partner,  and,  as  such,  contributing  to  the 
capital  the  sum  of  $10,000.  In  the  summer  of  1873,  the  firm 
became  embarrassed  financially,  and  proceedings  in  bank- 
ruptcy were  commenced  against  the  firm.  Pending  these 
proceedings  a  project  was  set  on  foot  for  a  compromise  with 
the  creditors  of  the  firm,  at  the  instigation  of  Crossley. 

William  A.  Moore,  the  special  partner,  on  the  23d  of 
July  and  4th  and  12th  of  August,  1873,  lent  the  firm  three 
notes  made  by  him  to  the  order  of  the  firm,  for  $15,000  in 
all.  These  notes  were  endorsed  by  the  firm,  and  discounted 
by  the  Merchants'  National  Bank  of  Newark. 

On  the  27th  of  December,  1873,  an  agreement  preparatory 
to  a  settlement  with  the  firm  creditors  was  made  between 
and  signed  by  all  the  partners.  At  the  time  of  the  making 
of  this  agreement,  the  firm  was  indebted  also  to  William  A. 
Moore  in  the  sum  of  $2000  for  moneys  loaned  the  firm,  and 
in  $1600  for  his  share  of  profits  previously  made.  The 
amount  was  called  $4000  in  the  negotiations  for  a  dissolution. 

The  agreement  of  the  27th  of  December,  1873,  was  be- 
tween and  signed  by  Crossley  and  the  two  Moores.  It  re- 
cited that  Crossley  was  making  an  effort  to  compromise  with 
the  creditors  of  the  firm  on  the  basis  of  fifty  cents  on  a  dollar. 
By  this  agreement  Crossley  agreed  to  adjust  William  A. 
Moore's  claim  for  the  notes  held  by  the  bank,  either  by  pay- 
ing the  sum  of  $15,000  to  William  A.  Moore,  to  enable  him 
to  pay  the  bank,  or  by  paying  off  the  notes  to  the  bank,  and 
also  to  settle  the  other  indebtedness  of  the  firm  to  William  A. 
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Moore  above  mentioned,  by  giving  his  (Crossley's)  notes  for 
$3000  and  $1000,  and  pay  all  the  costs  and  expenses  of  the 
litigation  in  New  Jersey,  and  all  moneys  laid  out  and  ex- 
pended in  paying  the  former  employes  of  the  firm,  and  to 
procure  the  release  of  William  A.  Moore  and  George  W. 
Moore  from  all  liability  for  firm  debts.  In  consideration  of, 
and  upon  condition  that  Crossley  performed  the  above  under- 
takings, the  two  Moores  agreed  that  they  would  sign  a  con- 
sent to  a  dissolution  of  the  firm,  and  assign  and  deliver  to 
said  Crossley  all  their  right,  title  and  interest  in  the  assets 
and  property  of  the  firm. 

Subsequently  a  composition  deed  was  prepared,  bearing 
date  on  the  20th  of  January,  1874,  and  signed  and  sealed  by 
all  the  firm  creditors,  except  the  bank  which  held  these  notes. 
This  deed  is  as  follows  : 

"  The  undersigned,  all  the  creditors  of  the  firm  of  Crossley 
&  Moore,  hereby  severally  agree  to  release  said  firm  from  all 
indebtedness  to  us,  upon  the  following  conditions,  viz. : 

u  1.  That  the  assets  of  said  firm  shall  be  legally  conveyed 
by  said  Crossley  &  Moore  to  Henry  J.  Yates,  in  trust  for  the 
creditors. 

"  2.  That  the  said  firm  shall  be  dissolved. 

"  3.  That  the  said  Charles  Crossley  shall  give  said  credi- 
tors his  individual  notes,  payable  in  four  (4)  months  and 
eight  (8)  months,  with  interest,  for  an  amount  equal  to  fifty 
(50)  cents  on  the  dollar,  upon  the  whole  amount  of  the  in- 
debtedness of  said  firm  to  said  creditors,  which  shall  be  in 
full  satisfaction  and  discharge  of  said  indebtedness. 

"  4.  And  it  is  further  agreed,  that  on  the  payment  of  said 
notes  by  said  Charles  Crossley,  said  trustee  shall  transfer  or 
turn  over  to  said  Charles  Crossley  all  the  residue  of  the  prop- 
erty and  assets  of  said  firm.  But  it  is  hereby  expressly 
understood  and  agreed  that  after  said  assets  are  conveyed  to 
said  trustee,  that  the  said  Charles  Crossley  shall  have  the 
management  and  control  of  said  assets  and  property  towards 
the  payment  of  his  said  notes,  and  said  assets  shall  be  applied,. 
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under  the  advice  of  said  trustee,  to  such  payment,  until  said 
notes  are  all  paid." 

Crossley  and  George  W.  Moore  signed  this  deed,  and  Wil- 
liam A.  Moore  became  a  party  to  it,  signing  his  name  among 
the  creditors,  "  Win.  A.  Moore,  as  a  creditor." 

An  assignment  to  creditors  under  the  composition  deed  was 
prepared  in  conformity  with  the  terms  of  the  deed.  It  bears 
date  on  the  4th  of  February,  1874,  and  was  executed  by 
Crossley  and  George  W.  Moore.  It  was  not  signed  by  Wil- 
liam A.  Moore,  in  the  usual  place  of  signature,  though  he 
was  named  in  it  as  one  of  the  assignors ;  but  on  the  10th  of 
February,  1874,  he  gave  his  assent  thereto  by  signing  a 
memorandum  at  the  foot  of  the  deed  of  assignment,  as 
follows : 

"  So  far  as  I  am  concerned  as  a  special  partner,  (my  in- 
terest in  the  partnership  being  only  as  a  special  partner),  I 
assent  to  the  foregoing  transfer." 

This  memorandum  was  signed  by  William  A.  Moore,  in 
Mr.  Guild's  office  in  Newark,  at  an  interview  at  which  all 
the  parties  were  present. 

The  following  agreement,  annexed  to  the  agreement  of  the 
27th  of  December,  1874,  was  signed  by  Crossley  and  Wil- 
liam A.  Moore : 

"  In  view  of  the  fact  that  Mr.  Crossley  cannot  and  has 
been  unable  to  carry  out  the  foregoing  agreement,  so  far  as 
the  cash  provided  to  be  paid  the  bank  or  William  A.  Moore 
is  concerned,  and  that  Mr.  Crossley  must  have  time  for  a 
portion :  Now,  therefore,  it  is  agreed  that  the  foregoing 
agreement  be  so  far  modified  in  reference  to  said  cash,  as  fol- 
lows: That  Charles  Crossley  deliver  to  the  bank  for  the 
$7000  balance  of  the  §15,000,  his  three  notes,  dated  10th  of 
February,  1874 — one  for  $3000,  payable  at  four  months; 
one  for  $3000,.  payable  at  eight  months;  and  one  for  $1000, 
payable  at  eight  and  a  half  months,  with  interest ;  and  that 
he  deliver  to  William  A.  Moore  his  (Charles  Crossley's)  note, 
-dated  February  10th,  1874,  payable  nine  months  after  date, 
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for  the  $4000.  In  case  this  note  is  not  paid  at  maturity,  then 
the  same  is  to  draw  interest  from  its  date." 

This  supplementary  agreement  bears  date  on  the  10th  of 
February,  1874.  In  fact,  it  was  drawn  and  signed  on  the 
day  William  A.  Moore  signed  the  composition  deed,  and  at 
the  interview  at  Mr.  Guild's  office,  the  words  in  italics  were 
interlined,  and  the  date  of  the  10th  of  February,  1874,  was 
added. 

In  the  meantime  the  bank  had  brought  suit  against  Wil- 
liam A.  Moore  on  the  said  notes,  and  had  recovered  a  judg- 
ment against  him  on  the  3d  of  January,  1874,  for  $15,325.92. 

On  the  same  10th  of  February,  1874,  immediately  after 
the  two  papers  were  completed  at  Mr.  Guild's  office,  (the 
assent  of  William  A.  Moore  to  the  assignment  to  Yates,  and 
the  supplemental  agreement  of  that  date),  the  parties  went  to 
the  bank  and  settled  the  judgment  of  the  bank.  The  claim 
of  the  bank  was  settled  by  applying  thereto  $8000,  which 
was  in  part  money,  assets  of  the  firm  of  Crossley  &  Moore, 
included  in  the  assignment  to  Yates,  and  part  money  belong- 
ing to  Crossley,  and  by  satisfying  the  balance  by  three  notes 
made  by  Crossley,  amounting  to  $7000.  As  collateral 
security  for  the  payment  of  the  notes  made  by  Crossley,  a 
note  made  by  William  A.  Moore,  endorsed  by  one  John  M. 
Littell,  was  given  to  the  bank.  Of  the  notes  for  $7000, 
Crossley  paid  $6000  to  the  bank,  and  the  bank  recovered  the 
balance  of  $1000  by  suit  against  Littell  on  the  note  he  en- 
dorsed as  collateral  security.  Littell  subsequently  recovered  of 
Crossley,  by  action,  the  amount  he  was  compelled  thus  to  pay. 

Crossley  having,  as  above  mentioned,  satisfied  the  full 
amount  of  the  indebtedness  to  the  bank,  brought  this  action 
to  recover  of  William  A.  Moore  the  one-half  part  of  these 
moneys,  and  at  the  trial  had  a  verdict  therefor.  The  pro- 
priety of  that  verdict  is  the  subject  matter  of  consideration  on 
this  rule. 

Argued  at  November  Term,  1877,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Van  Syckel  and  Knapp. 
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For  the  defendant,  W.  S.  Whitehead. 
Contra,  F.  W.  Stevens. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  theory  on  which  this  action  was  brought 
is  that  the  agreement  of  Crossley  with  the  defendant,  to 
secure  him  an  advantage  beyond  the  other  creditors  of  the 
firm,  was  illegal,  and  that  payment  of  the  money  in  question 
was  procured  by  a  compulsion  arising  from  the  situation  of 
the  parties. 

An  objection  was  made  in  limine  that  the  money  having 
been  paid  to  the  bank,  and  no  part  of  it  having  gone  into  the 
hands  of  the  defendant,  an  action  for  money  paid,  had  and 
received  will  not  lie.  The  money  was  paid  by  the  defend- 
ant's procurement  in  satisfaction  of  a  claim  against  him 
which  had  gone  into  a  judgment,  and  the  payment  enured  to 
his  benefit.  In  Smith  v.  Cuff",  6  31.  &  S.  160,  the  debtor  gave 
the  creditor  his  promissory  notes,  which  the  latter  negotiated, 
and  payment  was  enforced  from  him  by  the  holder.  It  was  held 
that  the  debtor  might  recover  of  the  creditor  the  amount  so 
paid,  in  an  action  for  money  paid,  had  and  received.  In  Stock 
v.  Mawson,  1  B.  &  P.  286,  a  creditor  held  acceptances  of  third 
persons,  as  collateral  for  the  full  amount  of  his  debt.  He 
signed  the  composition  deed,  and  recovered  his  dividend,  and 
afterwards  received  moneys  of  the  acceptors  on  the  accept- 
ances. It  was  held  that  the  amount  so  received  might  be  re- 
covered by  the  debtor  in  an  action  for  money  had  and  received. 
In  Hortonv.  Riley,  11  31.  &  IF.  492,  the  defendants  signed  a 
composition  deed,  and  received  a  composition  upon  a  private 
stipulation  with  the  plaintiff  that  the  excess  of  his  debt  beyond 
the  composition  should  be  secured  by  the  joint  promissory 
note  of  the  plaintiff  and  two  sureties.  The  note  was  given, 
and  negotiated  by  the  defendant  before  it  was  due,  and  was 
paid  by  the  plaintiff  to  the  holder  at  maturity.  An  action  for 
money  paid,  to  recover  of  the  defendant  the  sum  so  paid,  was 
held  properly  brought.     The  case  of  Turner  v.  Hoole,  DowL 
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&  By.  N.  P.  22,  is  a  decision  to  the  same  effect  with  regard 
to  the  form  of  action,  though  that  case  may  not  be  supported 
to  the  extent  of  allowing  the  action  to  be  brought,  notwith- 
standing the  payment  was  made  by  the  debtor  to  the  creditor 
voluntarily.  The  two  cases  cited  by  the  defendant's  counsel, 
( Wilson  v.  Bay,  10  A.  is  E.  82,  and  Took  v..  Tuck,  4  Bing. 
224,)  resulted  adversely  to  the  debtor,  for  the  reason  that,  in 
the  one  case,  the  payment  had  been  voluntarily  made,  and  in 
the  other,  the  bond  had  been  voluntarily  given,  a  considerable 
time  after  the  composition  deed  was  executed.  The  action 
was  properly  brought  in  this  form. 

It  was  also  contended  that  the  composition  deed  did  not 
apply  to  the  claim  involved  in  this  controversy.  William  A. 
Moore  signed  the  composition  deed  "  as  a  creditor,"  without 
any  qualification  or  reservation.  The  notes,  it  is  true,  were 
held  by  the  bank,  and  the  debt  was  due  and  payable  to  it. 
But  the  defendant  was  the  maker  of  the  notes — the  party 
primarily  liable  for  their  payment,  and  they  were  credited  to 
him  on  the  firm  books.  The  composition  deed  purports  to 
embrace  all  the  creditors  of  the  firm,  and  there  is  evidence 
that,  at  a  meeting  of  the  creditors  to  consider  the  proposition 
of  a  compromise,  the  existence  of  this  debt  was  referred  to, 
and  the  defendant  represented  that  he  was  a  creditor  of  the 
firm  in  the  sum  of  $15,000  or  $20,000,  and  included  these 
notes  as  part  of  that  indebtedness ;  and  that  the  firm  books- 
were  produced  at  that  meeting,  in  which  these  notes  were 
credited  to  the  defendant,  and  in  the  schedule  of  liabilities 
annexed  to  the  deed  of  assignment  to  Yates,  a  liability  to  the 
defendant,  in  the  sum  of  $19,847.83,  was  stated,  on  which  the 
dividend  of  the  defendant,  at  fifty  per  cent.,  amounting  to 
$9923.83,  was  carried  out.  The  question  whether  the  parties 
so  dealt  with  each  other  and  the  creditors  participating  in  the 
compromise,  as  to  convert  the  $15,000  into  an  actual  indebt- 
edness of  the  firm  to  William  A.  Moore,  was  properly  left  to- 
the  jury. 

The  important  question  in  the  cause  is  the  effect  of  this 
composition    upon    the  agreement   of  the    27th    of  Decem- 
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ber,  1873,  aud  the  supplementary  agreement  of  the  date  of 
February  10th,  1874,  under  which  the  defendant  claims  a 
right  to  have  the  indebtedness  represented  by  these  notes  paid 
in  full,  notwithstanding  the  composition  deed. 

A  contract  of  composition  by  a  debtor  with  his  creditors  has 
characteristics  peculiar  to  that  class  of  agreements,  which  dis- 
tinguish it  from  an  ordinary  contract  inter  partes.  In  one 
sense  it  is  regarded  as  a  contract  of  the  debtor  with  his 
creditors — that  on  payment  of  a  stipulated  proportion  of  his 
debts,  he  shall  be  discharged ;  in  another  sense  it  is  a  contract 
of  each  of  the  creditors  with  the  others,  that  they  shall  be 
placed  on  the  basis  of  entire  equality  and  reciprocity  among 
themselves,  that  each  shall  receive  his  stipulated  amount  and 
nothing  more.  Indeed,  it  is  the  mutual  agreement  of  the 
creditors  among  themselves  that  each  will  surrender  a  part 
of  his  debt  that  gives  a  consideration  to  the  contract,  and 
binds  the  creditors  individually  to  abide  by  the  agreement, 
and  take  a  part  of  the  debt  in  satisfaction  of  the  whole.  In 
transactions  of  this  kind  the  utmost  good  faith  is  required, 
and  one  creditor  cannot  become  a  party  to  the  arrangement 
and  sign  the  composition  deed,  and,  by  a  secret  bargain  with 
the  debtor,  obtain  an  advantage  over  the  other  creditors. 
Such  secret  arrangements  are  utterly  void,  and  are  incapable  of 
being  enforced  or  confirmed,  even  as  against  the  assenting 
debtor,  and  money  paid  under  them  may  be  recovered  back 
as  having  been  obtained  against  principles  of  public  policy. 
1  Story's  Eq.  Jur.,  §§  378,  379.  So  far-reaching  is  the  force 
of  the  principle  that  the  creditors  shall  stand  on  an  equality,  that 
a  promise  by  a  third  person  to  pay  one  creditor  an  additional 
sum,  to  induce  him  to  sign  the  composition,  is  illegal,  though 
the  debtor  was  not  injured,  nor  the  funds  for  other  creditors 
rendered  less  available  thereby.  Knight  v.  Hunt,  5  Bing. 
432.  And  a  secret  bargain  of  the  debtor  with  one  creditor, 
to  pay  him  in  full,  in  consideration  of  his  becoming  surety  for 
the  payment  of  the  composition  to  the  other  creditors,  was  set 
aside  on  a  bill  filed  by  the  debtor.  Wood  v.  Barker,  Law 
Hep.,  1  Eq.  Cos.  139.     One  creditor  cannot  obtain  any  ad- 
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vantage  in  the  composition  over  the  others,  unless  it  be  ob- 
tained by  the  assent,  express  or  implied,  of  all  the  creditors 
who  are  parties  to  it.  Pfieger  v.  Browne,  28  Beav.  391.  The 
cases  on  this  subject  are  quite  numerous.  Many  of  them  are 
cited  in  the  note  to  CullingwoHh  v.  Boyd,  2  Beav.  385,  and 
are  referred  to  and  commented  on  in  Forsyth  on  Composition 
with  Creditors  104—137;  and  in  the  opinion  of  Blatchford, 
J.,  in  Bean  v.  Amsinh,  12  Am.  L.  Reg.  (N.  S.)  379,  and  note. 

Relief  being  given  against  secret  arrangements  of  this  sort, 
upon  grounds  of  public  policy,  and  not  for  the  sake  of  the 
debtor,  the  debtor,  whether  he  was  induced  to  agree  to  the 
secret  bargain  by  coercion  of  the  favored  creditor,  or  as  a  mere 
volunteer,  aided  in  the  intended  deception,  may  avail  himself 
of  the  fraud  upon  the  other  creditors  to  avoid  the  arrange- 
ment. He  is  not  regarded  as  in  pari  delicto.  1  Story's  Eq., 
§  379 ;  Forsyth  on  Compositions  105.  The  observations  of 
Cockburn,  C  J.,  in  Atkinson  v.  Denby,  7  H.  &  N.  934,  fully 
explain  the  reasons  on  which  the  assenting  debtor  is  per- 
mitted to  maintain  an  action  to  recover  back  money  paid 
under  such  an  arrangement.  Thus,  money  paid  to  induce  a 
creditor  to  sign  the  composition  deed  may  be  recovered  back 
by  the  debtor.  Atkinson  v.  Denby,  6  H.  &  N.  778  ;  7  Ibid. 
934.  And  a  note  not  in  the  hands  of  a  bona  fide  holder,  or 
any  other  security  for  the  balance  of  the  debt  above  the  com- 
position, subsequently  given  in  pursuance  of  such  a  bargain, 
or  a  subsequent  promise  to  pay  the  excess,  is  equally  void 
with  the  antecedent  agreement.  Cockshott  v.  Bennett,  2  T.  R. 
763;  Harrhy  v.  Wall,  1  B.  &  Aid.  103;  Coioper  v.  Green,  7 
M.  &  W.  633;  Mallalieu  v.  Hodgson,  16  Q.  B.  689;  Geere 
v.  Hare,  2  H.  &  C.  339. 

A  distinction  is  to  be  observed  between  an  agreement  to  pay 
a  creditor  more  than  his  proportion,  made  in  connection  with 
the  proceedings  for  a  composition,  and  a  disconnected  contract 
to  that  effect,  voluntarily  made  afterwards.  In  Cockshott  v. 
Bennett,  supra,  Lord  Kenyon  said,  "  If  a  bankrupt  or  an  in- 
solvent, after  becoming  free  from  his  engagements,  having  no 
restraint  on  his  mind,  voluntarily  give  security  for  a  former 
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demand,  which  is  only  due  in  conscience,  such  security  may 
be  enforced  in  a  court  of  law."  The  difference  between  these 
two  kinds  of  undertakings  is  also  referred  to  by  Best,  C.  J., 
in  Knight  v.  Hunt,  supra.  "  It  is  a  very  different  thing," 
says  the  Chief  Justice,  "  where,  without  any  previous  contract, 
a  debtor,  after  having  discharged  his  engagements  under  the 
composition  deed,  honorably  adds  the  remainder;  a  transaction 
of  that  kind  is  clearly  distinguishable  from  the  present,  where, 
by  previous  and  express  contract,  the  whole  of  the  debt,  or  an 
equivalent,  is  secured  to  a  particular  creditor."  On  this  dis- 
tinction, Took  v.  Tuck  was  expressly  decided,  as  appears  from 
the  report  of  that  case  in  4  Bing.  224,  and  9  B.  &  C.  437. 

The  doctrine  may  be  considered  as  entirely  settled,  that  any 
agreement  with  one  creditor  for  an  advantage  to  him  over  the 
others,  made  to  induce  him  to  join  in  the  composition,  or  re- 
quired by  him  as  a  condition  upon  which  he  shall  become  a 
party  to  it,  which  is  not  provided  for  in  the  composition  deed, 
and  is  not  disclosed  to  the  other  creditors,  is  utterly  void,  both 
as  to  the  debtor  and  as  to  the  other  creditors  ;  and  that  money 
paid  under  such  an  agreement,  in  excess  of  the  due  proportion 
of  such  creditor's  debt,  may  be  recovered  back,  unless  it  be 
paid  under  such  circumstances  as  to  be  regarded  in  law  as  a 
voluntary  payment. 

This  case  will  be  examined  in  the  light  of  the  principles 
just  announced. 

The  bankruptcy  proceedings  against  the  firm  were  in  the 
name  of  Charles  E.  Moore,  a  son  of  the  defendant,  and  were 
manifestly  instituted  at  the  instance  of  the  latter,  for  the 
reason  that  Crossley,  as  one  of  the  members  of  the  firm,  re- 
fused to  make  a  payment  on  these  notes.  The  written  propo- 
sition of  Crossley  to  the  defendant,  which  resulted  in  the 
agreement  of  the  27th  of  December,  1873,  was  made  to  pro- 
cure a  settlement  of  the  proceedings  in  bankruptcy,  and  was 
based  on  the  idea  of  a  compromise  with  all  the  creditors  of 
the  firm,  and  a  final  settlement  of  all  the  affairs  of  the  part- 
nership. 

At  a  meeting  of  the  creditors  the  defendant  represented  the 
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amount  of  these  notes  as  part  of  the  firm  indebtedness  to  him. 
At  least,  the  jury,  on  competent  evidence  laid  before  it,  has 
so  found.  The  composition  deed,  when  first  presented  to  the 
creditors,  was  not  signed  by  the  defendant,  and  the  proof  in 
the  cause  is,  that  creditors  positively  refused  to  sign  it  until 
it  was  first  signed  by  him.  It  was  taken  back  to  him  and 
his  signature  affixed,  and  then  it  was  signed  by  the  other 
creditors.  The  supplementary  agreement  to  which  the  date 
of  February  10th,  1874,  was  afterwards  affixed,  was  prepared 
and  signed  by  these  parties  at  the  same  time  the  defendant 
affixed  his  signature  to  the  composition  deed.  That  the  intent 
of  that  paper  was  to  secure  an  advantage  to  the  defendant  over 
the  other  creditors,  is  clearly  shown  by  the  fact  that  it  stipulated 
for  the  payment  in  full  of  that  portion  of  the  defendant's  debt 
due  from  the  firm,  which  confessedly  was  embraced  in  the  com- 
position, and  on  which  it  is  conceded  he  was  thereby  entitled  to 
payment  only  at  the  rate  of  fifty  cents  on  the  dollar.  Two  of  the 
creditors,  whose  claims  amounted  to  nearly  $11,000,  and  more 
than  one-sixth  of  the  whole  firm  indebtedness,  including  the 
amount  of  these  notes,  testified  that  they  were  ignorant  of  the 
fact  of  the  existence  of  any  agreement  by  which  the  defendant 
was  to  get  more  than  other  creditors,  and  there  was  no  clear 
evidence  that  the  agreement  between  these  parties  to  that  effect 
was  made  known  to  any  of  the  creditors.  The  circumstances 
under  which  this  agreement  came  into  existence  were  such  as 
to  bring  it  directly  "within  the  principles  of  law  by  force  of 
which  agreements  of  that  character  are  made  void. 

Nor  is  the  plaintiff  concluded  from  a  recovery  in  this  case  . 
on  the  ground  that  the  payment  of  the  money  was  a  volun- 
tary payment.  The  money  was  paid  on  the  10th  of  Feb- 
ruary, 1874;  but  the  composition  arrangements  were  not 
concluded  until  that  day.  The  composition  deed  was  signed 
by  some  of  the  creditors  conditionally  upon  its  being  signed 
by  all.  Charles  E.  Moore,  the  defendant's  son,  was  a  credi- 
tor, and  he  did  not  sign  the  composition  deed  until  at  the 
interview  at  Mr.  Guild's  office,  on  the  10th  of  February. 
The  articles  of  dissolution  which  were  contemplated  by  the 
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composition  deed,  were  signed  by  Crossley,  and  the  deed  of 
assignment  to  Yates  executed  at  the  same  time.  On  the 
same  occasion,  the  supplementary  agreement  was  added  to, 
by  the  insertion  of  the  clause  in  italics,  and  was  dated,  and 
all  the  notes  which  passed  between  the  parties  were  made  and 
delivered.  Until  the  interview  at  Mr.  Guild's  office  every- 
thing was  in  fieri.  Nothing  was  consummated — completely 
finished — until  that  time ;  and  as  soon  as  the  papers  were  all 
signed  and  executed,  the  parties  repaired  to  the  bank,  and  its 
claim  was  adjusted  and  satisfied. 

Under  the  evidence  at  the  trial,  the  jury  was  justified  in 
concluding  that  the  agreement  on  which  the  defendant  rested 
his  right  to  have  these  moneys  paid  in  full,  was  obtained  by 
coercion  exercised  by  means  of  the  situation  of  the  parties, 
and  in  fraud  of  the  other  creditors,  and  that  the  money  was 
paid  under  the  same  compulsion. 

Nor  was  any  act  of  rescission  necessary  on  the  part  of  the 
plaintiff,  to  enable  him  to  take  advantage  of  the  illegality  of 
the  transaction,  other  than  the  bringing  of  this  suit. 

The  composition  deed  is  peculiar  in  its  form,  and  com- 
prises more  than  is  usually  embraced  in  an  agreement  of  that 
kind.  It  manifestly  was  designed  to  effect  two  purposes — a 
settlement  with  the  creditors  of  the  firm,  and  the  closing  up 
of  the  business  of  the  partnership  as  between  the  members  of 
the  firm.  For  these  purposes  it  contained  two  classes  of  pro- 
visions— the  one  providing  for  the  settlement  of  the  firm 
debts  at  fifty  cents  on  the  dollar,  and  the  assignment  of  the 
firm  assets  to  Yates,  to  secure  the  payment  thei-eof;  the  other 
providing  for  the  assumption  by  Crossley  individually  of  the 
payment  of  the  stipulated  composition,  and  the  transfer  to 
him  of  the  residue  of  the  property  and  assets  after  the  pay- 
ment of  the  composition  to  the  creditors,  and  also  for  the 
dissolution  of  the  firm.  Crossley  was  to  give  his  own  indi- 
vidual notes  to  the  creditors  for  the  fifty  per  cent.,  and  they 
were  to  accept  the  same  in  full  satisfaction  and  discharge  of 
their  indebtedness.  The  effect  of  these  several  stipulations 
was  to  dissolve  the  partnership — to  make  Crossley  individu- 
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ally  liable  for  the  percentage  of  the  creditors — to  discharge 
the  other  partners,  and  to  transfer  to  Crossley  the  firm  prop- 
erty and  assets,  subject  to  the  lien  thereon  to  secure  the  pay- 
ment of  the  stipulated  composition  to  the  creditors.  Crossley 
and  George  W.  Moore  executed  the  composition  deed,  and  so 
did  William  A.  Moore.  William  A.  Moore,  it  is  true, 
became  a  party  to  it  "  as  a  creditor,"  but  he  thereby  became 
bound  in  equity,  if  not  in  law,  to  the  terms  and  conditions 
therein  set  forth,  as  they  were  mutually  agreed  upon  by  all 
the  persons  who  were  parties  to  it. 

The  deed  of  assignment  to  Yates  was  precisely  and  in 
every  respect  in  exact  accordance  with  the  terms  of  the  com- 
position deed,  and  was  such  as  was  necessary  to  carry  into 
effect  the  stipulations  contained  in  the  latter.  If  Crossley 
did  not  acquire  the  legal  right  as  against  his  partners,  to  retain 
the  surplus  assets  as  his  own  property  bv  the  composition 
deed,  he  did  not  acquire  that  right  by  force  of  the  assignment 
to  Yates,  and  he  must  still  account  for  them  under  the 
original  articles  of  partnership.  There  was  not,  therefore, 
any  newT  or  additional  consideration  derived  under  the  assign- 
ment to  Yates  which  was  not  embraced  in  the  composition 
deed. 

If  it  be  contended  that  under  the  agreement  of  the  27th  of 
December,  1873,  and  the  supplementary  agreement  of  Feb- 
ruary 10th,  1874,  Crossley  acquired  a  clear  and  undoubted 
right  to  these  assets,  as  his  sole  and  individual  property,  the 
answer  to  that  contention  is,  that  the  bringing  of  this  suit  is 
a  repudiation  of  those  contracts,  and  a  disclaimer  of  all  rights 
under  them.  The  success  by  the  plaintiff  in  this  suit  de- 
pends on  his  ability  to  overturn  entirely  those  transactions, 
and  a  denial  of  his  right  to  sue  would  affirm  and  set  up  those 
agreements,  and  give  effect  to  a  transaction  which,  to  adopt 
the  language  of  Holroyd,  J.,  in  Smith  v.  Cuff,  "  the  law  con- 
demns as  unlawful,  because  unjust." 

The  rule  to  show  cause  should  be  discharged,  and  judg- 
ment be  entered  on  the  verdict. 
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CHARLES  GROVES  v.  MARY  ANN  COX. 

1.  A  devise  indeterminate  in  its  terms,  and  without  words  of  limitation, 
which,  standing  alone,  would  create  only  an  estate  for  life,  will  be  en- 
larged to  a  fee  by  the  imposition  of  a  charge  upon  the  person  of  the 
devisee,  or  on  the  quantum  of  the  interest  devised  to  him. 

2.  But  the  foregoing  rule  is  a  rule  of  construction  only,  founded  on  the 
presumption  that  the  testator,  in  imposing  the  charge,  intended  to  give 
a  fee,  and  will  be  inoperative  to  enlarge  the  estate  to  a  fee  where  an 
estate  is  given  for  life  in  express  terms,  or  an  estate  tail,  or  some  other 
determinate  estate  is  expressly  given,  or  arises  by  necessary  implica- 
tion from  the  language  of  the  devise  over. 

3.  The  testator,  in  one  clause  of  his  will,  devised  certain  premises  to  his 
son,  upon  condition  that  he  pay  to  the  four  daughters  the  sum  of  $300 
each.  By  a  subsequent  clause,  he  declared  that  "  it  is  my  will  that 
should  any  of  my  children  die  without  issue,  such  share  or  shares  to 
be  equally  divided  amongst  the  surviving  heirs."     Held — 

1.  That  the  son  took  an  estate  in  fee  simple  conditional,  with  a  limi- 
tation over,  by  way  of  an  executory  devise,  to  the  surviving  heirs. 

2.  That  his  estate  was  determinate  and  defeasible  on  the  happening  of 
two  events :  (1)  his  death  without  issue,  and  (2)  the  survivorship,  at 
his  death,  of  some  one  or  more  persons  entitled,  under  the  designation 
of  "  the  surviving  heirs,"  to  take  the  estate  under  the  executory  devise. 


This  case  was  certified  by  the  Circuit  Court,  to  obtain  the 
advisory  opinion  of  this  court  upon  the  construction  of  the 
following  will : 

"  In  the  name  of  God,  Amen.  I,  James  Perrine,  of  South 
Brunswick,  in  the  county  of  Middlesex,  and  State  of  New 
Jersey,  being  weak  in  body,  but  of  sound  mind  and  memory, 
thanks  be  given  to  Almighty  God  therefor,  calling  to  mind 
the  mortality  of  my  body,  and  believing  it  is  once  appointed 
for  all  men  to  die,  do  now  make  and  ordain  this  my  last  will 
and  testament ;  and  first  of  all  I  recommend  my  soul  to  God, 
who  gave  it,  and  my  body  to  the  earth,  to  be  buried  in  a 
decent  and  Christian-like  manner,  at  the  discretion  of  my 
executors  hereafter  named ;  and  as  for  my  worldly  estate 
wherewith  it  has  pleased  God  to  bless  me  with  in  this  life,  I 
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give  and  dispose  of  the  same  in  manner  and  form  following, 
dated  this  11th  day  of  January,  1811. 

"  First.  I  will  and  ordain  that  all  my  funeral  charges  and 
just  debts  be  first  paid,  in  money  arising  out  of  my  estate,  bv 
my  executors. 

"  Second.  I  give  unto  my  wife  Rebecca  all  my  plantation 
where  1  now  live,  as  long  as  she  lives,  and  she  shall  have 
half  of  the  profits  that  is  made  on  said  farm.  My  son  James 
is,  according  to  my  will,  to  provide  and  support  his  mother, 
and  to  take  charge  and  support  what  beasts  she  may  think 
proper  to  keep  for  her  own  use  during  her  lifetime,  and  also 
to  cut  and  draw  what  firewood  his  mother  may  want,  from 
time  to  time,  during  her  lifetime. 

"  Third.  It  is  my  will  that  my  beloved  wife  should  take 
the  care  and  charge  of  my  son  Samuel,  during  her  lifetime, 
and  after  her  decease,  if  Samuel  should  survive,  then  my  son 
James  to  support  said  Samuel,  during  his  life,  from  the  pro- 
ceeds of  the  farm. 

"  Fourth.  I  give  and  bequeath  unto  my  son  James  all  the 
land  and  old  orchard  laying  on  the  east  side  of  the  Brunswick 
road,  opposite  to  my  house ;  but  not  to  sell  the  same  during 
his  mother's  lifetime  without  her  consent. 

"  Fifth.  It  is  my  will  that  my  son  James  is  to  have  the 
farm  where  I  now  live,  upon  the  following  conditions,  that  is 
to  say,  to  my  daughter  Hannah,  Rebecca,  Caty,  Rachel  and 
Abbey,  to  each  respectively  the  sum  of  three  hundred  dollars 
each;  my  son  James  to  pay  two  hundred  dollars  yearly  in 
one  year  after  my  decease,  till  the  whole  is  paid. 

"Sixth.  I  give  unto  my  beloved  wife  all  my  movable 
estate,  to  dispose  of  at  her  pleasure  after  my  decease. 

u  Seventh.  I  will  and  bequeath  to  my  grandchildren  here- 
after named,  that  is,  James  Hull,  Letty  Hull,  Rebekah 
Hull,  all  my  my  farm  situate,  lying  and  being  near  Lake 
George,  in  the  county  Tryon,  and  State  of  New  York,  which 
said  tract  was  conveyed  to  me  by  deed  bearing  date  28th  day 
of  January,  1779,  being  two  hundred  and  fifty  acres,  more  or 
less,  by  Daniel  Perrine,  to  be  divided  between  them,  share 
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and  share  alike,  to  them  and  their  assigns  forever,  and  to  take 
the  title  as  I  have  done  for  the  same,  my  executors  to  deliver 
the  said  title  to  any  one  of  the  above-named  persons  who  may 
be  authorized  to  claim  the  same. 

"Eighth.  It  is  my  will  should  any  of  my  children  dye 
without  isue,  such  share  or  shares  to  be  equally  divided 
amongst  the  surviving  heirs. 

"Ninth.  I  further  nominate,  constitute  and  appoint  my 
son-in-law,  Jno.  Mount,  James  Disbrow,  and  my  son,  James 
Perrine,  to  be  executors  to  execute  this  my  last  will  and 
testament." 

Argued  at  November  Term,  1877,  before  Justices  Depue,. 
Van  Syckel  and  Knapp. 

For  the  plaintiff,  Woodbridge  Strong. 

Contra,  A.  V.  Schenck  and  A.  G.  Richey. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  will  of  the  testator  was  made  on  the  11th 
of  January,  1811,  and  was  proved  April  27th,  1811. 

The  premises  in  controversy  are  those  mentioned  in  the 
second  and  fifth  articles  of  the  will. 

James  Perrine;  Jr.,  survived  the  testator,  and  entered  into 
possession  of  the  premises  immediately,  after  his  father's 
death,  and  paid  to  the  testator's  daughters  the  sum  of  §300 
each,  as  required  by  the  fifth  clause  of  the  will,  and  fulfilled 
all  the  charges  upon  him  contained  in  said  will. 

The  plaintiff  makes  a  title  derived  from  the  heii's-at-law 
of  the  testator.  The  defendant  claims  under  a  devise  to  her 
by  the  will  of  James. 

The  Circuit  Court  certified  unto  this  court,  for  its  advisory 
opinion,  the  two  questions — First.  Whether  James  Perrine, 
Jr.,  under  the  will  of  his  father,  took  an  estate  in  fee  in  the 
premises ;  and,  Second.  Whether  his  estate  therein  ended  at 
his  death  without  issue. 
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The  quantity  or  duration  of  the  estate  of  James  is  not  ex- 
pressly denned  in  the  fifth  clause.  At  common  law,  such  a 
devise,  standing  by  itself,  would  only  give  an  estate  for  life. 
But  a  devise  indeterminate  in  its  terms,  and  without  words 
of  limitation,  which,  standing  alone,  would  create  only  an 
estate  for  life,  will  be  enlarged  to  a  fee  by  the  imposition  of 
a  charge  upon  the  person  of  the  devisee,  or  on  the  quantum 
of  the  interest  devised  to  him  ;  but  not  if  the  premises  are 
merely  devised  subject  to  a  charge.  Hawkins  on  Wills  134; 
Spicer  v.  Spicer,  Cro.  Jac.  527 ;  Pickwell  v.  Spencer,  L.  R., 
6  Exch.  189 ;  S.  C,  L.  R.,  7  Exch.  105.  Where  the  charge 
is  on  the  estate,  and  there  are  no  words  of  limitation,  the 
devisee  takes  an  estate  for  life  only,  but  where  the  charge  is 
on  the  person  of  the  devisee  in  respect  of  the  estate  in  his 
hands,  he  takes  a  fee  by  implication.  Jackson  v.  Bull,  10 
Johns.  148.  If  the  charge  be  on  the  person  of  the  devisee,  the 
amount  is  unimportant,  if  the  sum  is  to  be  paid  absolutely. 
Thus,  in  Collier's  case,  6  Rep.  16,  a  devise  to  testator's 
brother,  paying  to  one  twenty  shillings,  and  to  others  small 
sums,  amounting  to  forty-five  shillings  in  all,  the  land  being 
of  the  value  of  £3  per  annum,  was  held  to  give  a  fee  to  the 
brother,  for  "  after  payment  he  may  die  before  satisfaction, 
and  therefore  it  is  a  fee  simple;  for  the  law  doth  intend 
that  the  devise  was  for  his  benefit  and  not  for  his  prejudice." 
"  It  has,"  says  Mr.  Jarman,  "  been  long  settled  that  where  a 
devisee  whose  estate  is  undefined  is  directed  to  pay  the  testa- 
tor's debts  or  legacies,  or  a  specific  sum  in  gross,  he  takes  an 
estate  in  fee,  on  the  ground  that  if  he  took  an  estate  for  life 
only,  he  might  be  damnified  by  the  determination  of  his 
interest  before  reimbursement  of  his  expenditure;  and  the 
fact  that  actual  loss  is  rendered  highly  improbable  by  the 
disparity  in  the  amount  of  the  sum  charged  relatively  to  the 
value  of  the  land,  does  not  prevent  the  enlargement  of  the 
estate."  2  Jarman  on  Wills  171 ;  WeUoch  v.  Hammond,  Cro. 
Eliz.  204;  Jackson  v.  Merrill,  6  Johns.  186.  The  payment 
of  $300  to  each  of  the  testator's  five  daughters,  by  the  fifth 
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clause,  is  a  charge  of  a  sum  in  gross  upon  the  devisee,  within 
the  nieauing  of  this  rule. 

But  the  rule  above  mentioned  is  a  rule  of  construction, 
founded  on  the  presumption  that  the  testator,  in  imposing  the 
charge,  intended  to  give  a  fee  where  the  quantity  of  the  estate 
is  not  defined.  It  applies  only  to  indefinite  devises.  Where  the 
estate  is  given  for  life  in  express  terms,  or  an  estate  tail,  or 
some  other  determinate  estate  is  expressly  given  or  arises  by 
necessary  implication  from  the  language  of  the  devise  over, 
this  rule  is  inoperative  to  enlarge  such  estate  to  a  fee.  The 
charge  upon  the  devisee  is  a  circumstance  affording  a  rule  of 
construction,  but  cannot  enlarge  the  estate  given,  as  ascer- 
tained by  a  construction  upon  the  language  of  the  whole  will. 
Doe  v.  Fyldes,  Cowp.  834;  Doe  v.  Owens,  1  B.  &  Ad.  318; 
Den  v.  Cook,  2  Halst.  41 ;  Den  v.  Small,  Spencer  151  ;  Jack- 
son v.Merrill,  6  Johns.  185;  Jackson  v.  Staats,  11  Johns. 
337-348  ;  2  Jar  man  on  Wills  173. 

The  implication  of  an  absolute  estate  in  fee  in  James, 
arising  from  the  personal  charge  imposed,  is  overcome  by  the 
eighth  clause  of  the  will.  The  words  "  die  without  issue,"  in 
that  clause,  which,  standing  alone,  import  an  indefinite  failure 
of  issue,  and  would  create  a  fee  tail,  are  qualified  by  the  suc- 
ceeding words,  "such  share  or  shares  to  be  equally  divided 
amongst  the  surviving  heirs."  The  superadded  words  of 
survivorship  make  the  limitation  over  depend  on  a  definite 
event — the  failure  of  issue  at  the  death  of  James — and  the 
estate  of  James  became  thereby  a  fee  simple  conditional,  with 
a  limitation  over  by  way  of  an  executory  devise  to  "  the  sur- 
viving heirs."  Den  v.  Schenck,  3  Haht.  29 ;  Den  v.  Snitcher, 
2  Green  53;  Den  v.  Allaire,  Spencer  6;  Seddel  v.  Wills, 
Spencer  223;  Kennedy  v.  Kennedy,  5  Dutcher  185;  Fairchild 
v.  Crane,  2  Beas.  105.  These  cases,  though  perhaps  not  in 
accord  with  the  weight  of  authority  in  England,  have  settled 
the  law  in  this  state. 

The  estate  thus  created  was  determinate  and  defeasible  on 
the  happening  of  two  events :  first,  the  death  of  James,  without 
issue  at  his  death  ;  and  second,  the  survivorship,  at  his  death, 
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of  some  one  or  more  individuals  entitled,  under  the  desio-na- 
tion  of  "  the  surviving  heirs,"  to  take  the  estate  under  the 
executory  devise,  per  formam  doni.  The  period  of  time 
to  which  the  survivorship  related  is  the  death  of  James. 
Seddel  v.  Wells,  supra;  Holcomb  v.  Lake,  4  Zab.  686;  S.  C.T 
J  Butcher  605. 

In  order  to  determine  the  estate  of  James,  both  the  events- 
mentioned  must  happen.  On  a  devise  of  a  fee  simple  condi- 
tional, with  an  executory  devise  over  to  another,  the  whole 
estate  goes  out  of  the  devisor,  in  the  first  instance,  to  the  com- 
plete disinherison  of  the  heir.  2  Washb.  on  Heal  Prop.,  p. 
344,  §  8,  p.  345,  §  1 0 ;  2  Powell  on  Devises  241.  And  if  there 
be  no  one  to  take  under  the  executory  devise,  the  estate  will 
not  revert  to  the  right  heirs  of  the  testator.  Jackson  v. 
Stoats,  11  Johns.  339. 

In  the  event  of  there  being  no  one  surviving,  at  the  death 
of  James,  competent  to  take  under  the  designation  of  "the  sur- 
viving heirs,"  his  estate  was  a  fee  simple  absolute,  and  passed 
to  the  devisee  under  his  will.  Den  v.  Schenck,  supra;  Drum- 
mond  v.  Drummond,  11  C.  E.  Green  234.  On  the  other 
hand,  if  there  was,  at  the  death  of  James,  some  one  surviving 
who  might  take  under  the  designation  of  "  the  surviving 
heirs,"  his  estate  ended  at  his  death  without  issue.  The  state 
of  the  case  is  somewhat  obscure  on  this  subject,  and  the  second 
of  the  inquiries  of  the  Circuit  Court,  therefore,  is  not  answered 
categorically. 


RIPLEY    v.   THE    BOARDS    OF  CHOSEN    FREEHOLDERS  OF 
THE  COUNTIES  OF  ESSEX  AND  HUDSON. 

1.  The  act  of  March  15th,  1860,  (Rev.,  p.  86,  \  9,)  which  makes  any  town- 
ship or  board  of  chosen  freeholders  which  is  by  law  chargeable  with 
the  erection  or  reparation  of  bridges,  liable  to  an  action  for  injuries  to 
persons  or  property,  sustained  by  reason  of  a  wrongful  neglect  to  erect, 
re-build  or  repair  any  bridge,  gives  a  remedy  by  action  for  all  injuries  to 
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persons  or  property  for  the  safety  of  which  the  duty  of  re-building  or 
repairing  the  particular  bridge  is  by  law  cast  upon  the  municipal 
body.  The  right  of  action  is  not  limited  to  such  injuries  as  happen 
to  persons  or  property  passing  or  being  carried  over  the  bridge. 

2.  The  bridge  over  the  Passaic,  at  Newark,  was  erected  under  the  act  of 
November  24th,  1790,  and  became  vested  in  the  counties  of  Essex  and 
Hudson  under  the  act  of  March  14th,  1871.  The  act  of  1790  provided 
for  the  construction  and  maintenance,  in  good  order  and  sufficient 
repair,  of  a  draw  in  the  bridge,  through  which  vessels  navigating  the 
Passaic  might  pass.  Held,  That  the  two  counties  were  liable,  under 
the  acts  of  1860,  to  an  action  for  injuries  to  the  plaintiff's  vessel, 
received  in  passing  through  the  bridge,  where  the  inability  to  remove 
the  draw  was  due  to  a  want  of  repair  of  the  bridge. 

3.  The  act  of  February  27th,  1S33,  entitled  "  An  act  for  the  protection 
of  bridges  in  this  state,"  ( Rev.,  p.  88,  \  17,)  does  not  require  the  com- 
mander of  a  vessel,  in  approaching  a  draw-bridge,  to  take  down  the 
sails  entirely.  It  only  makes  it  his  duty  to  lower  his  sails,  so  as  to 
enable  the  vessel  to  approach  the  bridge  with  such  diminished  speed 
as  will  permit  the  removal  of  the  draw,  and  enable  the  vessel  to  pass 
gently  through  the  bridge. 

On  rale  to  show  cause  why  a  verdict  against  the  defendants 
should  not  be  set  aside. 

Argued  at  November  Term,  1877,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Van  Syckel  and  Knapp. 

For  the  rule,  J.  W.  Taylor. 
Contra,  J.  A.  Cobb. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  plaintiff's  vessel,  in  navigating  the  Pas- 
saic, came  in  collision  with  the  draw  of  the  bridge  over  the 
river  at  the  foot  of  Bridge  street,  in  the  city  of  Newark. 
The  proof  was  that  the  space  between  the  two  piers  over 
which  the  draw  swung  was  fifty-five  feet ;  that  at  the  time 
in  question  the  draw  was  opened  so  far  as  only  to  afford,  for 
the  passage  of  plaintiff's  vessel,  a  space  of  from  eighteen  to 
twenty-four  feet ;  and  that  the  shrouds  of  the  vessel,  in  the 
attempt  to  pass  through,  were  caught  on  the  end  of  the  draw, 
causing  considerable  damage  to  the  vessel. 
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For  this  injury  the  plaintiff  brought  this  suit,  and  re- 
covered a  verdict. 

The  declaratiou  contains  two  counts.  In  the  first  count 
the  allegation  is  of  negligence  in  the  management  of  the 
draw.  In  the  second,  the  plaintiff  charges  that  it  was  the 
duty  of  the  defendants  to  keep  the  bridge  and  draw  in  proper 
condition  and  repair  ;  that  the  bridge  and  draw  were  out  of 
repair,  and  that,  because  thereof,  the  plaintiff's  vessel  was 
injured  in  going  through  the  said  draw. 

The  erection  of  this  bridge,  and  a  bridge  over  the  Hacken- 
sack,  was  authorized  by  an  act  of  the  legislature,  passed 
November  24th,  1790.  Pamph.  L.,  p.  685.  By  this  act, 
five  commissioners  were  appointed,  who  were  authorized  to 
select  sites  for  such  bridges,  and  to  erect,  or  cause  to  be 
erected,  bridges  at  those  sites,  and  to  lay  out  a  road  from  the 
court-house  in  Newark  to  Powles'  Hook.  These  commis- 
sioners were  not  created  a  corporation.  They  were  merely 
agents  of  the  state,  exercising  a  public  trust ;  but  by  the  act 
they  were  invested  with  the  property  of  the  bridges  for  the 
term  of  ninety-nine  years,  and  with  the  franchise  of  taking 
tolls.  Bridge  Co.  v.  Hobohen  Land  and  Improvement  Co.,  2 
Beas.  81,  503. 

By  the  tenth  and  eleventh  sections,  the  commissioners,  or 
the  major  part  of  them,  were  authorized  to  let  the  said 
bridges  to  farm  to  any  person  or  persons,  or  contract  with  any 
person  or  persons  for  the  building  of  said  bridges,  for  such 
toll,  or  for  so  many  years  and  upon  such  conditions  as  in 
their  discretion  might  appear  expedient ;  and  the  contract  so 
made  was  declared  by  the  twelfth  section  to  be  binding  on 
the  parties  contracting  as  well  as  on  the  State  of  New  Jersey. 

By  the  fifth  section,  provision  was  made  for  the  mode  in 
which  the  bridges  should  be  constructed,  with  respect  to  the 
navigation  of  the  river,  and  for  draws  to  permit  the  passage 
of  vessels. 

By  the  twenty-first  sectiou,  it  was  enacted  that  the  person 
or  persons  to  whom  the  said  bridges,  or  either  of  them, 
should  from  time  to  time  be  let,  should  be  obliged  to  keep 
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and  maintain  the  draw  or  draws  for  the  free  passage  of 
vessels  with  fixed  masts,  required  to  be  constructed  by  the 
fifth  section,  in  each  and  both  of  said  rivers,  in  good  order 
and  sufficient  repair,  and  at  all  times  give  good  attendance  at 
said  draw  or  draws,  and  raise  the  same  up  when  required, 
and  peaceably,  freely  and  quietly  suffer  every  vessel  or 
vessels  to  pass  unmolested  through  the  said  draw  or  draws. 
A  penalty  for  negligence  in  either  of  these  respects,  by  in- 
dictment, was  prescribed. 

The  commissioners,  in  pursuance  of  the  power  conferred 
by  this  act,  made  a  contract  by  indenture  under  seal,  dated 
February  19th,  1793,  with  Uzal  Ogden,  and  other  persons 
named  as  individuals,  for  building  these  bridges.  By  this 
indenture,  Ogden  and  his  associates  agreed  to  build  and  erect 
the  bridges,  and  the  commissioners,  in  consideration  thereof, 
demised,  granted  and  to  farm  let  the  bridges  to  be  erected, 
with  the  tolls  appertaining  thereto,  not  exceeding  certain 
specified  rates,  to  the  said  individuals,  for  the  term  of  ninety- 
seven  years,  from  November  24th,  1792.  The  term  for 
which  the  demise  was  made  in  fact  extended  over  the  whole 
period  of  ninety-nine  years,  mentioned  in  the  act  of  1790. 

The  bridges  were  erected  under  this  contract,  and,  after 
their  completion,  the  lessees  became  incorporated  under  the 
name  of  "  The  Proprietors  of  the  Bridges  over  the  Rivers 
Passaic  and  Hackensack,"  by  an  act  passed  March  7th,  1797. 

By  an  act  passed  March  14th,  1871,  (Pamph.  L.,  p.  500,) 
commissioners  were  appointed,  with  power  to  contract  in 
behalf  of  the  counties  of  Essex  and  Hudson  with  the  proprie- 
tors, for  the  purchase  of  the  bridge  over  the  Passaic  for  public 
use,  and  also  for  the  extinguishment  of  their  exclusive  fran- 
chise ;  and  in  the  event  of  the  inability  of  the  commissioners 
to  make  an  agreement  of  purchase,  the  condemnation  of  said 
bridge  and  franchise  was  authorized,  on  a  valuation  thereof 
to  be  made  by  the  said  commissioners ;  and,  on  payment  of 
such  valuation,  the  title  to  and  right  of  possession  of  the  said 
bridge,  should  become  vested  in  the  respective  boards  of  free- 
holders of  said  counties  for  public  use,  "  in  the  same  manner 
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as  if  the  same  had  been  erected  by  said  boards  in  pursuance 
of  law." 

The  two  counties  acquired  title  to  the  bridge  in  question 
under  this  act. 

It  is  unnecessary  on  this  occasion  to  consider  whether  this 
action  is  maintainable  against  the  defendants  on  common  law 
principles,  as  established  by  the  decisions  of  the  courts  of  this 
state.  On  a  rule  to  show  cause,  the  court  will  consider  the 
whole  case  as  made  by  the  issues  on  the  record,  and  by  the 
evidence  at  the  trial. 

It  is  undeniable  that,  by  the  act  of  1790,  a  duty  arises  to 
construct,  maintain  and  keep  in  repair  a  draw  as  part  of  the 
bridge  in  question,  as  well  as  a  duty  in  the  management  of 
the  draw,  to  permit  the  free  passage  of  vessels.  The  legisla- 
ture properly  appreciated  the  importance  of  the  navigation  of 
the  river,  and  carefully  provided  for  its  safety. 

The  evidence  at  the  trial  established  the  fact  that  the 
bridge  and  draw  were  out  of  repair,  and  that  the  inability 
of  the  person  in  charge  to  remove  it  in  season  to  permit  the 
plaintiff's  vessel  to  pass,  was  due  to  the  defective  condition 
of  the  bridge.  There  was  no  proof  of  incompetency  in  the 
person  in  charge,  or  of  neglect  on  his  part.  He  endeavored 
to  remove  the  draw,  but  was  unable  to  do  so.  His  testimony 
is  that  it  required  ten  and  a  half  turns  of  the  lever  to  entirely 
remove  the  draw,  and  that  he  had  done  only  six  and  a  half 
of  those  when  the  vessel  struck ;  that  he  knew  that  he  had 
got  exactly  at  that  place,  for  at  the  end  of  six  and  a  half 
turns  the  draw  turned  hard  and  slow,  and  that  the  sagging- 
of  the  bridge  made  that.  The  testimony  on  the  side  of  the 
plaintiff  also  was,  that  the  tender  tried  to  get  the  draw  open,, 
and  could  not,  and  that  the  bridge  had  sagged,  and  was  out  of 
repair,  which  made  the  working  of  the  draw  more  difficult. 
The  evidence  was  full  and  satisfactory  on  that  point. 

The  liability  of  municipal  bodies  to  actions  for  injuries  re- 
sulting from  neglect  to  erect,  re-build  or  repair  bridges., 
where  they  are  chargeable  by  law  with  the  duty  of  erection* 
or  reparation,  is  no  longer  left  to  rest  upon  the  rules  of  the 
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common  law.  By  the  statute  of  March  15th,  1860,  liability 
to  an  action  for  such  injuries  is  expressly  imposed.  Rev.,  p. 
86,  §  9.  This  statute  enacts  that  in  all  cases  where  a  town- 
ship, or  the  board  of  chosen  freeholders  of  a  county,  are 
chargeable  by  law  with  the  erection,  re-building  or  repair  of 
any  bridge  or  bridges,  and  the  said  township  or  board  of 
chosen  freeholders  shall  wrongfully  neglect  to  erect,  re-build 
or  repair  the  same,  by  reason  whereof  any  person  or  persons 
shall  receive  injury  or  damage  in  his  or  their  persons  or 
property,  he  or  they  may  bring  his  or  their  action  of  trespass 
on  the  case  against  said  township,  or  said  board  of  chosen 
freeholders,  as  the  case  may  be,  and  recover  judgment  against 
them  to  the  extent  of  all  such  damage  sustained  as  aforesaid, 
■which  said  judgment  shall  be  paid  by  the  township  or  county, 
as  the  case  may  be. 

It  was  contended  by  the  defendants'  counsel  that  this 
statute  is  unavailable  to  the  plaintiff,  to  enable  him  to  re- 
cover for  the  kind  of  injury  he  sustained  ;  that  the  act  gives 
a  remedy  only  to  persons  injured  in  person  or  property  when 
passing  or  being  carried  over  the  bridge ;  and  Livermore  v. 
Freeholders  of  Camden,  5  Dutcher  245 ;  S.  G,  2  Vroom  507 ; 
.McDougall  v.  Salem,  110  Mass.  21,  were  cited  in  support  of 
liis  contention.  Neither  of  these  cases  is  in  point.  The 
decision  in  Livermore  v.  Freeholders  of  Camden  was  made 
under  the  twenty-first  section  of  the  act  of  1859,  (Pamph.  L., 
■p.  285,)  which,  not  only  in  its  language,  but  from  the  mani- 
fest object  of  the  act  of  which  it  was  part,  plainly  showed 
that  remedy  for  injuries  received  in  the  use  of  a  bridge  for 
the  purpose  of  a  passage  over,  only  was  contemplated.  The 
case  from  Massachusetts  was  also  decided  under  a  statute  of 
similar  import.      Gen.  Stat.,  p.  245. 

The  act  of  1860  will  not  admit  of  such  a  limited  construc- 
tion. It  is  a  section  by  itself,  and  the  language  used  is  as 
comprehensive  as  well  could  be.  The  condition  on  which 
responsibility  arises  is  a  failure  to  erect,  re-build  or  repair, 
where  the  township  or  county  is,  by  law,  required  to  erect, 
re-build  or  repair ;   and  the  person  to  whom  the  action  is 
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-given  is  any  person  who  shall  receive  injury  or  damage  in 
person  or  property  by  reason  of  such  neglect.  There  is 
nothing  in  language  or  connection  that  would  warrant  a  de- 
parture from  the  plain  signification  of  the  words  used.  If  it 
were  permissible  to  go  outside  the  language  used  to  make  a 
-construction,  the  fact  that  the  legislature,  with  the  act  of 
1859  in  force,  deemed  additional  legislation  in  more  general 
terms  advisable,  raises  a  strong  implication  that  the  new  act 
was  intended  to  have  a  wider  scope  than  the  old  one,  and  to 
remedy  defects  that  were  discovered  therein.  The  construc- 
tion contended  for  by  the  defendants'  counsel  is  precisely  that 
judicially  given  to  the  act  of  1859,  and  gives  no  effect  to  the 
more  general  and  comprehensive  language  of  the  new  act. 

The  act  of  1860  is  a  remedial  statute.  It  should  be  con- 
strued to  give  a  remedy  by  action  for  all  injuries  to  persons 
or  property,  for  the  safety  of  which  the  duty  of  building,  re- 
building or  repairing  the  particular  bridge  is  by  law  cast  upon 
the  municipal  body,  where  the  damages  result  directly  from 
neglect  in  the  performance  of  such  duty. 

The  free  passage  of  vessels  through  this  bridge  in  navi- 
gating the  river,  was  as  much  an  object  of  protection  in  the 
act  of  1790,  as  the  safe  passage  of  persons  or  property  over 
the  bridge.  The  location  and  construction  of  the  bridge  and 
draw,  and  the  entrance-way  into  it,  are  prescribed  in  the  act 
with  a  view  to  effectually  secure  the  enjoyment  of  the  rights 
of  navigation.  The  plaintiff's  vessel  was  injured  in  the 
course  of  the  navigation  of  the  river,  and  the  injury  resulted 
directly  from  the  defendant's  neglect  to  keep  the  bridge  in 
proper  repair.  The  right  to  maintain  an  action  for  that  injury 
is  not  only  within  the  words  of  the  act  of  1860,  but  is  also 
within  the  spirit  and  reason  of  the  act. 

It  was  further  made  a  point  at  the  trial  that  the  plaintiff 
was  excluded  from  a  recovery  in  this  case,  for  the  reason 
that  the  commander  of  the  vessel  was  guilty  of  contributory 
negligence  in  not  lowering  his  sails  in  compliance  with  the 
act  of  February  27th,  1833,  entitled  "An  act  for  the  protec- 
tion of  bridges  in  this  state."     That  act  forbids  the  com- 
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mander  of  a  vessel  approaching  "  within  ten  rods  of  any 
drawbridge,  without  first  lowering  his  sails,  so  as  to  prevent 
the  vessel  from  coming  up  against  the  bridge  until  it  is 
hoisted,  so  that  they  can  pass  gently  through."  Rev.,  p.  88, 
§  1 7.  The  judge  charged  the  jury  that  it  was  the  duty  of  the 
commander,  in  approaching  the  draw,  to  give  the  proper 
signal  for  the  removal  of  the  draw,  and  to  so  control  his  sails 
— not  to  take  them  down,  but  to  lower  them — as  to  enable 
him  to  approach  the  bridge  with  such  diminished  speed  as 
would  permit  the  removal  of  the  draw,  and  enable  the  vessel 
to  pass  gently  through  the  bridge.  This  construction  of  the 
act  of  1833  was  correct,  and  the  question  of  contributory  neg- 
ligence was  properly  left  to  the  jury. 

The  rule  to  show  cause  should  be  discharged. 


THE  SALT  LAKE  CITY  NATIONAL  PANE  v.  HENDEICKSON 

ET  AL. 

1.  The  personal  liability  of  the  officers  and  stockholders  of  a  corporation 
for  a  debt  contracted  by  the  corporation  is  inconsistent  with  the  idea 
of  a  body  corporate  at  common  law,  and  can  arise  only  out  of  some 
statutory  provision. 

2.  In  pleading  a  foreign  statute,  it  must  be  set  forth  in  substance,  so  that 
the  court  may  see  that  the  right  or  liability  which  depends  on  a  statutory 
enactment  arises  by  force  of  such  statutory  provision.  The  averment,. 
"  pursuant  to  the  statute,"  without  setting  forth  the  substance  of  the 
statute,  is  insufficient. 

3.  The  replication  must  support  and  fortify  the  declaration.  The  plain- 
tiff, where  an  evasive  plea  is  filed,  may  re-state  his  cause  with  more 
particularity  and  certainty  in  his  replication,  but  he  must  not  depart 
from  any  material  allegation  in  the  declaration. 

4.  A  departure  in  pleading  is  a  fault  in  substance,  and  may  be  taken  ad- 
vantage of  by  general  demurrer. 

5.  An  argumentative  plea  is  good  on  general  demurrer.  An  objection 
of  that  kind  could  formerly  be  taken  advantage  of  only  by  special  de- 
murrer, and  is  now  available  only  by  a  motion  to  strike  out. 

6.  The  rule  that  judgment  on  demurrer  will  be  given  against  the  party 
whose  pleading  is  first  defective,  applies  only  when  the  defect  in  the 
prior  pleading  is  in  a  matter  of  substance,  such  as  would  be  available 
on  general  demurrer. 
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On  demurrer  to  the  plaintiff's  replication. 

Argued  at  November  Term,  1877,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Van  Syckel  and  Knapp. 

For  the  defendant,  F.  W.  Stevens. 
Contra,  W.  H.  Vredenburgh. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  This  action  is  in  assumpsit  against  Hendrick- 
son, McKergan,  Knauss  and  Woodruff.  The  declaration 
contains  the  common  counts  and  one  special  count.  The 
special  count  is,  in  substance,  a  count  for  money  lent  to  the 
four  defendants,  as  partners  trading  under  the  name  of  The 
New  Jersey  Milling  and  Furnace  Company. 

The  defendants  pleaded  the  general  issue,  non-assumpsit, 
and  a  special  plea  in  bar. 

The  allegations  in  the  special  plea  are,  that  Hendrickson, 
McKergan  and  Knauss,  three  of  the  defendants,  in  conformity 
with  an  act  of  the  legislature  of  New  York  entitled  "An  act 
to  authorize  the  formation  of  corporations  for  manufacturing, 
mining,  mechanical  or  chemical  purposes,"  filed  a  certificate  and 
associated  themselves  together,  and  formed  a  body  politic  and 
corporate,  under  the  corporate  name  of  The  New  Jersey 
Milling  and  Furnace  Company ;  that  Hendrickson,  McKer- 
gan, Knauss  and  Woodruff  became  stockholders  in  said  cor- 
poration ;  that  the  moneys  in  suit  were  lent  and  advanced  to 
said  corporation,  and  used  by  said  corporation  for  its  purposes ; 
and  that  the  corporation,  and  not  the  said  defendants  as  indi- 
viduals, is  liable  for  the  re-payment  thereof. 

To  this  special  plea  the  plaintiffs  replied  (1)  that  the  certifi- 
cate of  incorporation  contained  certain  false  statements  as  to 
the  citizenship  of  some  of  the  corporators,  whereby,  by  force 
of  the  laws  of  New  York,  the  corporators,  Hendrickson, 
McKergan  and  Knauss,  three  of  the  defendants,  became 
jointly  and  severally  liable  for  the  plaintiff's  debt ;  (2)  that 
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Hendrickson  and  McKergan,  two  of  the  defendants,  as  officers 
and  trustees  of  said  corporation,  failed  to  make  and  publish 
an  annual  report,  as  required  by  the  laws  of  New  York, 
whereby  the  said  Hendrickson  and  McKergan  became,  by  the 
laws  of  said  state,  jointly  and  severally  liable,  &c. ;  (3)  that 
Hendrickson  and  McKergan,  the  same  two  defendants,  made 
and  published  a  false  report  of  the  affairs  of  said  company, 
whereby  they,  the  said  two  defendants,  by  the  laws  of  New 
Yrork,  became  liable,  &c. ;  (4)  that  the  capital  stock  of  said 
company  was  not  paid  in  cash,  whereby  the  said  Hendrickson, 
McKergan,  Knauss  and  Woodruff,  the  four  defendants,  as 
stockholders,  by  the  laws  of  New  York,  became,  severally  and 
individually,  liable  to  the  plaintiffs  to  an  amount  equal  to  the 
amount  of  stock  held  by  them  respectively,  and  that  the  said 
four  defendants,  each  and  respectively,  held  an  amount  of  stock 
equal  to  the  plaintiff's  debt. 

To  these  replications  the  defendants  filed  a  general  demurrer. 

The  replications  are  each  and  all  defective  and  illegal,  in 
several  particulars. 

1st.  The  declaration  is  founded  on  a  joint  cause  of  action 
against  the  four  defendants.  The  first  of  these  replications 
sets  up  a  joint  and  several  liability  on  the  part  of  three  of  the 
defendants;  the  second  and  third,  a  joint  and  several  liability 
by  two  of  the  defendants,  and  the  fourth,  the  several  liability 
of  each  of  the  four  defendants.  As  to  the  subject  matter  of 
the  second  and  third  of  these  replications,  it  was  held  by  this 
court  that  no  action  to  recover  on  a  liability,  on  those  grounds, 
could  be  maintained  in  this  state;  that  the  liability  of  trustees 
to  pay  the  debts  of  the  company,  on  their  neglect  to  publi-h 
a  report  of  the  condition  of  its  affairs,  was  in  the  nature  of  a 
penalty  for  official  neglect  of  duty,  which  could  not  be  enforced 
out  of  the  jurisdiction  of  the  state  which  imposed  it.  Derrick- 
son  v.  Smith,  3  Butcher  166.  See,  also,  Bird  v.  Haydcn,  2 
Abb.  Pr.  (N.  8.)  61 ;  8.  C,  1  Bob.  (N.  Y.)  383. 

2d.  The  personal  liability  of  the  officers  and  stockholders 
of  a  corporation,  for  a  debt  contracted  by  the  corporation^. 
must,   of  necessity,  be  the  creature  of  a  statute.     Personal 
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responsibility  of  stockholders  is  inconsistent  with  a  body  cor- 
porate at  common  law,  and  can  arise  only  out  of  some  positive 
prescription  by  legislative  act.  Field  on  Corp.,  §§  55-74  ; 
Seymour  v.  Stargess,  26  N.  Y.  134;  Bird  v.  Hay  den,  supra; 
Freeland  v.  JlcCullaigh,  1  Denio  414.  The  courts  of  one 
state  will  not  take  judicial  notice  of  the  statutes  of  another 
state.  In  pleading  a  foreign  statute,  it  must  be  set  forth  in 
substance,  so  that  the  court  may  see  that  the  right  or  liability, 
which  depends  exclusively  on  a  statutory  enactment,  arises  by 
force  of  such  statutory  provision.  The  averment,  "  pursuant 
to  the  statute,"  without  setting  forth  the  substance  of  the 
statute,  is  insufficient.  Holmes  v.  Broughton,  10  Wend.  77; 
Walker  v.  Maxwell,  1  Mass.  104;  Collet  v.  Keith,  2  East 
260.  Pleading  a  foreign  statute  is  like  pleading  a  private  act 
of  parliament :  it  must  be  recited,  or  at  least  such  parts  of  it 
as  are  material  to  the  action  or  defence,  must  be  stated  in  the 
pleading.  1  Chitty's  PL  216;  9  Bac.  Abr.  261,  "  Statute,"  L. 
3d.  These  replications  are  bad  on  the  ground  that  they 
abandon  and  entirely  depart  from  the  cause  of  action  stated 
in  the  declaration.  The  declaration  counts  on  an  indebted- 
ness arising  from  a  loan  of  money  to  the  defendants  as  part- 
ners. The  plea  averred  that  the  money  was  lent  to  a  corpo- 
ration in  which  the  defendants  were  stockholders,  and  not  to 
the  defendants  as  individuals.  The  plaintiff,  by  pleading 
over  sub  silentio,  admits,  in  his  replications,  that  the  money 
sued  for  was  lent  to  the  corporation,  and  resorts  to  an  indi- 
vidual liability  of  the  defendants,  not  arising  out  of  a  loan  of 
money  to  them,  but  imposed  by  the  laws  of  New  York  upon 
them  as  officers  or  stockholders  of  the  corporation,  for  the 
failure  to  comply  with  the  laws  of  New  York  in  the  organi- 
zation of  the  company  and  the  management  of  its  affairs.  A 
replication  must  support  and  fortify  the  declaration.  A  plain- 
tiff, where  an  evasive  plea  is  filed,  may  re-state  his  cause  with 
more  particularity  and  certainty  in  his  replication,  but  lie 
must  not  depart  from  any  material  allegation  in  the  declara- 
tion.    Troup  v.  Smith,  20  Johns.  33  ;  1  Chitty's  PL  644.     In 
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this  pleading  the  whole  cause  of  action  is  changed.  A  de- 
parture in  pleading  occurs  where  a  party  deserts  the  ground 
lie  took  in  the  last  antecedent  pleading,  and  resorts  to  another. 
Steph.  on  PL  405.  It  is  a  fault  in  substance,  and  may  be 
taken  advantage  of  by  general  demurrer.  Sterns  v.  Patter- 
son, 14  Johns.  132;  Brine  v.  G.  W.  Railway  Co.,  2  B.  &  S. 
402;  1  Chitty's  PL  648. 

The  difficulty  in  the  plaintiffs'  pleading  is,  that  they  seem 
to  have  put  the  whole  of  their  real  cause  of  action  in  the  rep- 
lication, and  no  part  of  it  in  the  declaration.  If  they  meant 
to  ignore  the  attempted  incorporation  in  New  York,  as  was 
done  in  Hill  v.  Beach,  1  Beas.  32,  they  should  have  stood  on 
their  declaration,  and  gone  to  trial  upon  the  case  made  in  it. 
There  is  no  obstacle  in  the  way  to  prevent  that  course. 

The  plaintiffs,  on  the  argument  of  this  demurrer,  attacked 
the  defendant's  plea  to  which  these  replication  were  filed. 
The  plea  is  clearly  bad.  It  is  an  argumentative  denial  of  the 
plaintiffs'  cause  of  action.  The  defendants,  in  this  plea,  say 
that  the  plaintiffs'  money  was  lent  to  the  corporation,  and  the 
corporation  is  liable  for  its  re-payment,  and  therefore  we  are  not 
bound  to  pay  it.  But  an  objection  of  this  kind  is  one  merely 
of  form,  and  was  available  only  by  special  demurrer,  when 
special  demurrers  were  allowed,  and  now  can  be  made  only 
■on  motion  to  strike  out.  An  argumentative  plea  is  good  on 
general  demurrer.  Com.  Dig.,  "  Pleader,"  E  3 ;  1  Chitty's  PL 
540;  Spencer  v.  Souihwick,  9  Johns.  314.  And  it  is  only 
where  the  defect  in  the  prior  pleading  is  in  a  matter  of  sub- 
stance, such  as  would  be  available  on  general  demurrer,  that 
the  rule  applies  that  judgment  on  demurrer  will  be  given 
against  the  party  whose  pleading  is  first  defective.  Brehen 
v.  O'Donnell,  5  Vroom  408;  Tubbs  v.  Caswell,  8  Wend.  129; 
Allen  v.  Crofoot,  7  Coio.  46;  Lipe  v.  Becker,  1  Denio  568. 

Judgment  for  the  defendants  on  the  demurrer. 
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Judgments  refer  to  the  situation  of  the  parties  at  the  commencement  of 
the  suit,  and,  as  a  general  rule,  damages  are  allowed  in  persona! 
actions  only  to  that  date.  In  the  case  of  continuing  injuries,  com- 
pensation for  subsequent  loss  must  be  sought  in  another  suit  after  the 
damage  is  sustained. 


In  case.     On  rule  to  show  cause. 

Argued  at  November  Term,  1877,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Van  Syckel  and  Knapp. 

For  the  plaintiff,  L.  Van  Blareom. 

For  the  defendant,  Joseph  Coult. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  This  suit  was  brought  to  recover  dam- 
ages for  the  destruction  by  the  defendant,  in  the  building  of 
its  railroad,  of  a  right  of  way  of  the  plaintiff  to  a  lot  of  land 
in  which  she  had  a  life  estate. 

On  the  trial  below,  the  jury  were  directed  to  assess,  as 
damages,  "just  as  much  as  they  thought  the  life  estate  was 
lessened  in  value  by  reason  of  having  the  access  to  the  land 
cutoff." 

In  this  there  was  error.  Judgments  refer  to  the  situation 
of  the  parties  at  the  commencement  of  the  suit,  and,  as  a 
general  rule,  damages  are  allowed  in  personal  actions  only  to 
that  date. 

In  the  case  of  continuing  injuries,  compensation  for  subse- 
quent loss  must  be  sought  in  another  suit  after  the  damage  is 
sustained.  Sedgwick  on  Damages  154-5  ;  Del.  &  liar.  Canal 
v.  Wright,  1  Zab.  469 ;  Powers  v.  Ware,  4  Pick.  106 ;  Pierce 
v.  Woodward,  6  Pick  206. 
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The  charter  of  the  railroad  company  imposes  upon  it  the 
obligation  of  providing  a  way  for  the  plaintiff,  from  which  it 
is  not  relieved  by  the  verdict;  the  duty  still  subsists  to  give 
a  passage  to  the  land-owner. 

The  company  may  in  the  future  perform  that  duty. 

In  Ellsworth  v.  Central  Railroad  Co.,  5  Vroom  93,  which 
is  an  analogous  case,  this  court  held  that  the  plaintiff  was 
limited,  in  her  recovery,  to  the  damages  sustained  at  the 
time  the  suit  was  commenced. 

The  rule  to  show  cause  should  be  made  absolute. 


OLIVER  DRAKE  v.  JOSEPH  L.  CROWELL. 

The  title  of  a  bona  fide  purchaser  for  value  without  notice,  will  not  be 
affected  by  the  fact  that  his  grantor  acquired  title  by  fraud  or  from 
one  mentally  imbecile.  Notice  that  there  was  an  existing  lawsuit, 
and  that  the  title  would  be  contested,  will  not  deprive  him  of  the 
character  of  a  bona  fide  purchaser,  if  such  lawsuit  has  no  relation 
whatever  to  the  alleged  fraud  or  mental  imbecility,  the  defects  in- 
sisted upon  in  the  present  suit.  The  defendant  had  a  right  to  infer 
that  the  threatened  litigation  was  to  proceed  upon  the  same  ground 
as  the  former  suit. 


In  ejectment.     On  rule  to  show  cause. 

Argued  at  November  Term,  1877,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Van  Syckel  and  Kxapp. 

For  the  plaintiff,  A.  M.  Hassell. 

For  the  defendant,  W.  Strong  and  Cortlandt  Parker. 

The  opinion  of  the  court  was  delivered  by 
Van  Syckel,  J.     This  action  of  ejectment  is  brought  to 
try  the  title  to  land  situate  at  Perth  Amboy. 


FEBRUARY  TERM,  1878.  5& 

Drake  v.  Crowell. 

Both  parties  derive  title  from  Simeon  B.  Drake ;  the  plain- 
tiff as  his  heir-at-law,  the  defendant  through  a  conveyance 
made  by  Simeon  in  his  lifetime. 

On  the  30th  of  June,  1846,  Simeon  conveyed  the  premises 
in  question  to  Gage  Inslee ;  in  1859,  the  executors  of  Gage 
Inslee  conveyed  to  Sarah  Ann  Sutton,  who,  in  1872,  con- 
veyed to  the  defendant,  Crowell. 

The  plaintiff's  case  rests  upon  the  allegation  that  the  con- 
veyance to  Gage  Inslee  was  procured  by  fraud  or  undue  in- 
fluence over  Simeon  B.  Drake,  a  weak-minded  young  man, 
who  had  not  sufficient  mental  capacity  to  make  a  binding 
contract.  Without  considering  whether  the  evidence  justifies 
that  conclusion,  this  controversy  will  be  solved  by  determin- 
ing whether,  under  the  testimony  adduced,  the  defendant  is 
chargeable  with  notice  of  the  alleged  infirmity  in  his  grantor's 
title. 

The  law  in  this  state  is  settled,  that  contracts  with  lunatics 
and  insane  persons  are  invalid,  subject  to  the  qualification  that 
a  contract  made  in  good  faith  with  a  lunatic,  for  a  full  con- 
sideration, which  has  been  executed  without  knowledge  of  the 
insanity,  or  such  information  as  would  lead  a  prudent  person 
to  the  belief  of  the  incapacity,  will  be  sustained.  Mathiessen 
v.  McMahon's  Adm'r,  9  Vroom  53G ;  Eaton  v.  Eaton,  8 
Vroom  108. 

Unless,  therefore,  knowledge  of  the  fraud  or  mental  imbe- 
cility can  be  imputed  to  Crowell,  at  the  time  he  took  his  con- 
veyance, his  title  cannot  be  successfully  attacked. 

In  this  view  of  the  case,  it  will  turn  upon  the  question 
whether  he  was  a  bona  fide  purchaser  for  value,  without  notice. 

That  he  paid  Mrs.  Sutton  §4000  for  the  premises,  (§2000 
in  cash,  and  a  mortgage  for  the  balance,)  is  not  denied. 

The  only  notice  given  to  the  defendant  appears  in  the  testi- 
mony of  Isaac  C.  Ackens,  who  testifies  that  the  plaintiff  told 
the  defendant  that  he  had  understood  he  was  talking  about  buy- 
ing this  property,  and  he  wanted  to  tell  him  that  there  was  a 
lawsuit  existing,  and  that  he  was  going  to  contest  the  title  of 
this  property,  and  wished  to  save  the  defendant  trouble.     The 
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defendant  admits  that  he  was  told  that  the  property  was  in 
litigation,  and  he  employed  counsel  to  examine  into  the  matter 
before  he  completed  his  purchase.  The  pending  suit  was  a 
suit  in  chancery,  which  has  been  abandoned  and  dismissed. 
It  had  no  relation  whatever  to  the  defect  in  the  title  now  in- 
sisted upon,  and  cannot  operate  as  a  notice  that  any  such  defect 
existed.  The  declaration  of  the  plaintiff,  that  he  intended  to 
contest  the  title  of  the  property,  being  made  in  connection 
with  the  statement  that  a  suit  was  pending  in  chancery,  gave 
the  defendant  reasonable  ground  to  infer,  in  the  absence  of 
any  other  notice,  that  the  threatened  litigation  would  proceed 
upon  the  same  ground.  He  prudently  caused  the  grounds 
upon  which  the  title  was  sought  to  be  impeached  in  that  cause, 
to  be  investigated  before  he  acted,  and  should  not  now  be 
subjected  to  loss  by  reason  of  an  existing  incapacity  in  Simeon, 
of  which  he  had  no  information. 

What  relief  the  plaintiff  may  have  in  equity  against  the 
defendant's  grantor,  by  stopping  the  payment  of  the  money 
due  on  the  mortgage  given  by  the  defendant,  or  otherwise, 
cannot  now  be  considered. 

If  Simeon  had  sufficient  mental  capacity  to  execute  a  deed, 
fraud  on  the  part  of  Gage  Inslee,  in  obtaining  his  conveyance, 
cannot,  after  a  lapse  of  thirty  years,  be  set  up  by  the  plaintiff 
to  defeat  that  which  has  ripened,  by  adverse  possession,  into 
a  perfect  title. 

I  think  the  verdict  should  be  set  aside. 


THE  INHABITANTS  OF  THE  TOWNSHIP  OF  UNION,  IN  THE 
COUNTY  OF  BEKGEN,  (TO  THE  USE  OF  ELLIOTT),  v. 
GEORGE  BAYLISS  AND  LOUIS  KOCH. 

1.  Under  a  writ  of  possession,  the  officer  must  invest  the  plaintiff  with 
the  full,  actual  and  complete  possession  of  the  premises.  He  is  bound 
to  remove  all  persons  in  possession.     The  test  is,  that  the  plaintiff  must 
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be  so  established  in  his  possession  by  the  officer,  that  any  person  enter- 
ing upon  him,  se  invito,  will  be  indictable  for  a  forcible  entry. 
2.   The  officer  is  not  bound  to  remove  the  tenant's  goods,  but  he  may  give 
the  tenant  an  opportunity  to  do  so,  or  he  may  remove  them  himself,  as 
the  agent  of  the  plaintiff. 


In  debt.     On  rule  to  show  cause. 

Argued  at  November  Term,  1877,  before  Beasley,  Chief- 
Justice,  and  Justices  Depue,  Van  Syckel  and  Knapp. 

For  the  plaintiffs,  Gilbert  Collins. 

For  the  defendants,  John  Linn. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  This  is  an  action  upon  a  bond  given  by 
a  constable  for  the  faithful  performance  of  his  duty.  The 
issue  made  was  whether  the  constable  performed  his  duty  in 
the  manner  in  which  he  executed  a  writ  of  possession,  issued 
by  a  justice  of  the  peace,  in  pursuance  of  the  "  landlord  and 
tenant  act." 

The  possession  to  be  given  by  the  officer  is  a  full  and  actual 
possession,  and  he  is  armed  with  all  power  necessary  to  this 
end.  He  is  bound  to  turn  out  all  persons  in  possession,  as 
well  the  defendant  as  other  persons  not  parties  to  the  record.. 
To  prevent  injustice  in  such  cases,  the  Court  of  King's  Bench 
exercised  the  right,  independent  of  the  statute  of  11  Geo.  II. r 
ch.  19,  to  stay  the  execution  in  ejectment,  where  persons  in 
possession  had  a  paramount  right  to  the  actual  defendant 

2  Bac.  Abr.,  "  Ejectment,"  G  2 ;  Adams  on  Ejectment  344  ; 

3  Black.  Com.  203-5 ;  Ex  parte  Black,  2  Bailey  (S.  C.)  8. 

In  the  old  authorities  it  is  laid  down  that  if  the  lessor,  after 
having  had  possession  given  to  him  by  the  sheriff,  and  before 
the  writ  had  been  returned  and  filed,  be  again  ousted  by  the 
defendant,  he  shall  have  a  new  writ  of  possession  or  an  attach- 
ment. Adams  on  Ejectment  344 ;  Kingsdale  v.  Mann,  1 
Salk.  321  ;  Rex  v.  Harris,  1  Ld.  Raymond  482. 
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Jn  Upton  v.  Wells,  1  Leonard  145,  where  the  sheriff  returned 
that,  in  the  execution  of  the  writ,  he  removed  all  persons 
whom,  upon  diligent  search,  he  could  find  on  the  premises, 
and  gave  peaceable  possession  to  the  plaintiff,  and  that  im- 
mediately after  he  was  gone,  three  men,  who  were  secretly 
lodged  in  the  house,  expelled  the  plaintiff,  upon  notice  of 
which,  he  returned  to  the  house  to  put  the  plaintiff  in  full 
possession,  but  met  with  such  resistance  that  he  could  not 
do  it,  the  court  held  that  there  was  no  execution,  and 
awarded  a  new  writ. 

This  is  the  recognized  rule ;  the  law  will  not  permit  the 
efficacy  of  its  judgment  and  execution  to  be  impaired  by  any 
evasion  or  subterfuge.  The  exigency  of  the  writ  entitles  the 
plaintiff  to  be  invested  with  the  full,  complete  and  peaceable 
possession  of  the  premises. 

It  was  not  the  duty  of  the  constable,  as  is  insisted  by  the 
plaintiff,  to  remove  the  tenant's  goods  from  the  premises  before 
he  put  the  plaintiff  in  possession. 

The  only  case  in  which  I  find  such  a  doctrine  advanced  is 
Scott  v.  Richardson,  2  B.  Monroe  510,  but  no  cases  are  there 
cited  to  support  it. 

In  Smith  v.  White,  5  Dana  376,  the  court  says  that  it 
might  have  been  proper  to  remove  the  tenant  and  his  goods, 
in  order  to  invest  the  plaintiff  with  complete  possession,  but 
there  is  no  assertion  that  such  removal  was  essential  to  a  com- 
plete execution ;  in  fact,  in  this  case,  the  defendant  submitted 
to  the  process  of  the  court,  and  yielded  up  the  possession  to 
the  agent  of  the  plaintiff;  acknowledged  himself  out,  and 
entered  afterwards,  under  the  title  of  the  plaintiff,  by  a  new 
lease. 

In  Watson  on  Sheriffs  216,  it  is  not  stated  to  be  the  impera- 
tive duty  of  the  officer  to  remove  the  goods,  and  none  of  the 
cases  referred  to  in  support  of  the  text  will  justify  such  a  rule. 
2  Archb.  Pr.  (2d  ed.)  58  ;    Upton  v.  Wells,  supra. 

Crocker  on  Sheriffs,  in  his  statement  of  the  officer's  duty 
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under  a  writ  of  possession,  has  reference  to  the  New  York 
statute. 

The  constable  had  a  right  to  give  the  tenants  an  opportunity 
to  remove  their  goods,  or  to  remove  them  himself,  as  the  agent 
of  the  plaintiff,  but  he  was  under  no  legal  obligation  to  aid  in 
removing  them. 

Upon  both  these  points  the  law  was  correctly  declared  by 
the  justice  who  tried  the  cause  below. 

The  question  to  be  considered  is  whether  all  persons  setting 
up  an  adverse  right  were  removed,  and  the  actual,  complete 
and  peaceable  possession  of  the  premises  delivered  to  the 
plaintiff.  If  any  one  was  left  there  to  contest  his  right,  the 
service  of  the  writ  was  imperfect. 

That  the  plaintiff  was  not  put  in  such  peaceable  possession 
seems  to  be  clear,  from  the  testimony  of  the  defendant  Koch 
himself. 

He  says  that  he  was  there  upon  the  premises  with  Constable 
Garland,  at  the  time  Constable  Bayliss  was  executing  the  writ 
of  possession  ;  that  as  soon  as  Bayliss  removed  the  tenants  off 
the  premises,  he  stepped  up  and  said  to  the  plaintiff  and  Bay- 
liss, "as  a  member  of  the  township  committee,  myself  and 
Mr.  Garland,  a  constable  of  the  township  here,  claim  now 
possession  of  this  place."  And  when  Koch  was  asked  why 
the  plaintiff  did  not  take  possession  when  Bayliss  told  him 
that  his  tenants  were  out,  he  replied,  "  I  suppose  that  he 
thought  that  we  had  a  right  there.  It  seemed  to  me  as  if  he 
gave  the  place  up  to  us,  by  our  stating  that  we  had  leased  the 
place,  and  showing  him  the  deed.  We  intended  to  keep  one 
or  two  constables  there  to  take  care  of  it  for  the  town." 

The  mere  removal  of  the  tenants,  accompanied  with  the 
declaration  that  the  plaintiff  could  take  the  possession,  was 
futile  so  long  as  Koch  was  permitted  to  stay  on  the  property, 
claiming  the  possession,  with  a  constable  at  his  side  to  support 
his  pretensions.  Koch  was  there  manifestly  with  the  intent 
to  deprive  the  plaintiff  of  the  fruits  of  his  execution,  and  he 
has  succeeded.     The  writ  was  not  duly  executed.     The  test 
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is,  that  the  plaintiff  must  be  so  established  in  his  possession 
by  the  officer,  that  any  person  entering  upon  him,  se  invito, 
will  be  indictable  for  a  forcible  entry. 

There  should  be  a  new  trial  in  this  cause. 


THE  STATE,  DAVID  N.  ROPES  ET  AL.,  PROSECUTORS,  v.  THE 
ESSEX  PUBLIC  ROAD  BOARD. 

1.  The  supplements  of  1870  to  the  "  Essex  Public  Road  Board  act,"  pro- 
vide a  certain  and  constitutional  mode  of  raising  the  money  necessary 
to  execute  the  purposes  of  the  act. 

2.  In  making  the  re-assessment,  under  the  supplement  of  1875,  against 
those  as  to  whom  the  prior  assessment  had  been  set  aside,  it  was  the 
duty  of  the  assessors  to  consider  and  determine  what  lands  in  the  city 
of  Orange  were  peculiarly  benefited,  and  the  amount  that  each  lot  or 
parcel  was  so  benefited,  so  that  the  re-assessments  might  appear  to 
be  relatively  fair. 

3.  The  cost  of  the  right  of  way  only  can  be  assessed  upon  the  land-owners 
by  the  seventh  section  of  the  act  of  February  16th,  1870,  the  cost  of 
executing  the  act  is  to  be  borne  by  the  county  and  city  or  township  in 
equal  portions. 

On  certiorari. 

Argued  at  February  Term,  1877,  before  Justices  Depue, 
Van  Syckel  and  Scudder. 

For  the  plaintiffs,  J.  L.  Blake  and  Thos.  iV.  McCarter. 

For  the  defendant,  John  W.  Taylor. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  legality  of  the  re-assessment  on  Park 
avenue  against  the  prosecutors,  is  the  subject  of  contention  in 
this  case.  The  improvements  on  this  avenue  were  projected 
and  executed  under  the  act  known  as  the  "  Essex  Public  Road 
Board  act,"  and  the  questions  presented  to  the  court  involve 
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the  construction  of  the  various  acts  of  legislation,  passed  to 
aid  in  the  promotion  and  completion  of  the  work,  and  in  de- 
fraying its  necessary  expenses. 

The  principal  ground  upon  which  the  validity  of  the  re- 
assessment is  assailed  is,  that  the  mode  prescribed  for  making 
it  has  not  been  pursued,  in  that  it  does  not  appear  that  each 
lot  was  assessed  for  its  proportion  of  the  amount  to  be  raised 
in  the  same  ratio  that  its  proportion  of  benefits  bore  to  the 
whole  amount  of  benefits. 

The  sixth  section  of  the  supplement  of  February  16  th,  1870, 
(Pamph.  L.,  p.  185,)  says :  "  The  moneys  necessary  to  pay  the 
compensation  in  this  act  directed  to  be  made  for  land  or  prop- 
erty taken,  shall  be  raised  by  assessing  so  much  thereof  as 
shall  be  equal  to  any  peculiar  benefit  conferred  upon  any 
lands  in  the  county,  whether  adjacent  or  not  to  said  avenues, 
upon  such  lands  so  peculiarly  benefited,  in  proportion  to  the 
benefits  received ;  if  said  money  shall  exceed  the  value  of  the 
benefits  conferred  upon  the  lands  last  mentioned,  such  excess, 
if  any,  shall  be  borne  by  the  public  at  large  of  the  county  of 
Essex,  and  shall  be  raised  by  tax,"  &c.  And  the  thirteenth 
section  of  the  same  act,  in  prescribing  the  duties  of  the  as- 
sessors, directs  that  "after  taking  an  oath  to  honestly  and 
justly  perform  the  duties  required  of  an  assessor  under  this 
act,  [the  said  assessors]  shall  proceed  to  consider  and  deter- 
mine what  lands  in  said  county  are  peculiarly  benefited  by  the 
laying  out  of  said  avenues,,  and  the  amount  that  each  lot  or 
parcel  is  so  benefited  ;  shall  assess  the  same  in  proportion  to 
the  benefit  received  ;  *  *  *  they  shall  make  a  report 
to  said  board,  in  writing,  of  their  determinations  and  assess- 
ments." 

Under  these  provisions,  the  sum  to  be  raised  was  the  amount 
necessary  to  pay  the  compensation  by  the  act  provided  to  be 
made  for  land  or  property  taken  for  the  construction  of  the 
work. 

The  duty  of  the  assessors  appointed  under  the  act  was: 

1st.  To  ascertain  the  sura  necessary  for  this  purpose. 
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2d.  To  determine  what  sura  represented  the  peculiar  benefits 
■conferred  upon  any  lands  in  the  county  of  Essex,  whether 
adjacent  or  not  to  said  avenue. 

3d.  To  consider  and  determine  what  lands  in  the  county 
were  peculiarly  benefited,  and  the  amount  that  each  lot  or 
parcel  was  so  benefited. 

4th.  To  assess  so  much  of  the  sum  requisite  to  make  the 
•compensation  for  lands  taken,  as  should  be  equal  to  the  pecu- 
liar benefits  conferred,  upon  the  lands  so  peculiarly  benefited, 
in  proportion  to  the  benefits  received. 

Ilf  the  benefits  did  not  equal  the  compensation  to  be  made, 
the  excess,  if  any,  to  be  borne  by  the  county  at  large,  by  way 
of  taxation. 

During  the  same  session  of  the  legislature,  a  further  sup- 
plement was  passed  March  17th,  1870,  (Pamph.  L.,  p.  714,) 
which  modified  the  mode  of  assessment.  The  act  reads  as 
follows: 

"  No  land  in  any  city,  town  or  township,  in  which  any 
avenue  *  *  *  shall  be  laid  out  by  said  board,  shall 
:be  liable  to  be  assessed  for  benefits  to  pay  the  compensation 
to  be  made  for  land  or  property  taken,  which  shall  not  lif- 
within  such  city,  town  or  township  ;  but  the  lands  in  any 
■city,  town  or  township,  through  which  any  of  the  said  avenues 
•shall  be  laid  out,  which  shall  be  peculiarly  benefited  thereby, 
shall  be  liable,  to  the  extent  and  in  proportion  to  the  benefit 
received,  for  the  lands  or  property  taken  therein  only  ;  but, 
in  all  other  respects,  except  as  herein  provided,  the  moneys 
necessary  to  pay  the  compensation  for  lands  or  property  taken 
shall  be  raised  as  in  said  supplement  directed." 

The  effect  of  this  change  was  to  make  lands  in  each  city, 
town  or  township  liable  to  pay  for  the  right  of  way  in  such 
city,  town  or  township  to  the  extent  of  the  benefits  conferred 
on  lands  in  such  city,  town  or  township,  the  excess,  if  any,  to 
be  imposed  on  the  county.  Land  in  any  city,  town  or  town- 
ship was  exempted  from  liability  to  assessment  for  land  taken 
which  did  not  lie  in  such  city,  town  or  township.  In  all 
-other  respects,  the  prior  provision  was  undisturbed. 
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The  assessments  made  under  these  acts  having  been  set 
aside  as  to  certain  prosecutors,  another  supplement,  to  author- 
ize a  re-assessment,  was  passed  (Pamph.  L.,  1875,  p.  458,) 
in  these  words : 

"Be  it  enacted,  That  where  any  assessment  made  under 
said  act  or  any  supplement  thereto,  has  been  or  shall  be  set 
aside,  only  as  to  the  prosecutor  or  prosecutors  of  any  writ  of 
certiorari,  by  any  court  of  review,  the  court,  or  any  judge 
thereof,  shall  thereupon  order  a  new  assessment,  and  appoint 
the  same  or  other  assessors  to  re-assess  the  amount  of  the  as- 
sessments so  set  aside,  together  with  the  lawful  interest  accrued 
thereon,  the  costs  and  expenses  of  such  review  and  of  such  re- 
assessment to  be  estimated  and  laid  before  them  by  the  Essex 
Public  Road  Board  ;  and  said  assessors  so  appointed  shall 
proceed  as  provided  in  respect  to  the  original  assessment,  and 
report  to  the  said  board ;  but  in  making  such  re-assessment, 
no  tracts  or  lots  of  land,  originally  assessed  for  the  benefits 
of  the  said  improvement,  and  the  original  assessments  upon 
which  shall  not  have  been  set  aside,  shall  be  liable  to  be  re- 
assessed, but  the  same  shall  be  exempt  from  such  re-assess- 
ment; and  that  this  act  shall  take  effect  immediately." 
-  Under  this  act,  it  was  the  duty  of  the  assessors  to  re-assess 
the  amount  of  the  original  assessment,  and  in  so  doing  to  pro- 
ceed as  provided  in  respect  to  the  original  assessment  under 
the  supplements  of  1870. 

Whether  the  re-assessment  can  be  successfully  defended  will, 
therefore,  depend  upon  its  conformity  to  the  procedure  pre- 
scribed by  the  acts  of  1870,  above  recited. 

The  act  of  1875  does  not  authorize  the  several  sums  directed 
to  be  re-assessed  to  be  laid  arbitrarily  upon  the  lands  of  those 
prosecutors  as  to  whom  the  original  assessment  had  been 
vacated.  Such  an  interpretation  of  the  enactment  would 
render  it  unconstitutional  and  void.  It  is  only  by  reading 
this  act  in  connection  with  the  prior  legislation,  that  a  legal 
mode  is  found  for  re-imposing  the  burden.  In  executing  the 
power  conferred  upon  them,  the  assessors  were  bound  to  pursue 
strictly  the  requirements  of  the  prior  supplements  of  1870. 
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The  duty  thus  required  of  them  was  : 

1st.  To  ascertain  the  sum  necessary  to  pay  for  the  right  of 
way  within  the  city  of  Orange. 

2d.  To  determine  what  sum  represented  the  peculiar  benefits 
conferred  upon  any  lands  in  the  city  of  Orange. 

3d.  To  consider  and  determine  what  lands  in  that  city  were 
peculiarly  benefited,  and  the  amount  that  each  lot  or  parcel 
was  so  benefited. 

4th.  To  declare  what  would  be  an  equitable  assessment  of 
so  much  of  the  sum  necessary  to  pay  for  the  right  of  way  as 
should  equal  the  benefits  conferred,  upon  the  lands  so  pecu- 
liarly benefited,  in  proportion  to  the  benefits  received  by  each 
parcel  of  land. 

5th.  To  make  an  actual  assessment  of  the  several  amounts 
which  they  so  found  should  fall  upon  the  prosecutors  whose 
assessments  had  been  set  aside,  upon  their  lands,  but  to  make 
no  actual  assessment  upon  the  lands  of  those  as  to  whom  the 
original  assessment  had  not  been  set  aside.  The  report  of  the 
assessors  must  show  affirmatively  that  these  provisions  have 
been  complied  with,  and  this  could  be  done  in  no  other  way 
than  by  estimating  and  stating  the  burden  which  each  lot 
should  have  borne,  in  their  judgment,  as  if  it  had  been  com- 
puted for  the  first  time.  Otherwise,  it  could  not  appear  that 
the  assessments  upon  the  several  lots  were  relatively  fair,  and 
that  each  lot  was  justly  assessed  for  its  proportion  of  the 
amount  to  be  raised  in  the  same  ratio  that  its  proportion  of 
benefits  bore  to  the  whole  amount  of  benefits. 

As  to  the  relators,  it  stood  as  if  no  prior  assessment  had 
been  made.  The  new  assessors  might  have  differed  in  judg- 
ment with  the  first  assessors  as  to  the  relative  proportion  of 
the  burden  to  be  borne  by  those  whose  assessments  had  not 
been  set  aside.  If,  in  their  opinion,  the  latter  should  have 
paid  a  larger  sum  than  was  charged  upon  them  in  the  original 
assessment,  although  they  could  not  have  been  compelled  to' 
pay  an  additional  amount,  yet  it  would,  to  the  extent  of  such 
increase,  have  operated  in  ease  of  the  burden  to  be  cast  upon 
the  relators.     While  the  persons  against  whom  the  original 
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assessment  subsisted  were  exempted  from  re-assessment,  there 
is  no  command  that  the  benefits  derived  by  them  should  not 
be  taken  into  computation.  On  the  contrary,  the  directions 
of  the  supplement  could  not  be  complied  with  without  doing 
so ;  the  prosecutors  are  entitled  to  the  judgment  of  the  assessors 
appointed  under  the  act  of  1875,  as  to  whether  all  the  lands 
in  the  township,  within  the  sphere  of  the  assessments,  are 
burdened  relatively  to  each  other  in  the  correct  proportion. 

Under  this  rule,  if  the  new  assessors  considered  that,  in  the 
first  assessment,  those  whose  assessments  had  not  been  set 
aside  had  been  too  lightly  burdened,  a  portion  of  the  sum 
ordered  to  be  re-assessed  by  the  act  of  1875  could  not  be  re- 
alized, but  that  would  result  from  the  exemption  gained  by 
them  in  accepting  the  first  determination ;  it  could  not  be 
imposed  upon  the  prosecutors.  If  the  sum  first  laid  upon 
those  whose  assessments  were  in  force  were  adjudged  to  be  too 
great,  and  consequently  that  a  larger  sum  should  have  been 
charged  to  the  prosecutors,  still  the  prosecutors  could  not  have 
been  assessed  for  a  sum  in  excess  of  the  original  assessment, 
because  that  was  the  limit  of  authority  granted  by  the  act  of 
1875. 

That  the  assessors  did  not  properly  execute  their  duty  is 
manifest  from  the  statement,  in  the  report  of  their  re-assess- 
ment, that  "  they  proceeded  to  consider  and  determine  what 
lands  in  said  city  of  Orange  are  peculiarly  benefited,  and  the 
'  amount  that  each  lot  is  so  benefited,  and  to  assess  the  same 
in  proportion  to  such  benefit  received,  excepting,  however, 
from  such  consideration  and  determination,  the  tracts  of  land 
originally  assessed,  and  which  original  assessments  have  not 
been  set  aside,  and  which  are  therefore  exempt  from  re-assess- 
ment by  us." 

The  illegality  of  the  proceedings  will  appear  more  glaringly 
by  supposing  that  instead  of  the  re-assessment  being  made 
against  a  number  of  persons,  the  original  assessment  had  been 
set  aside  as  to  a  single  prosecutor,  and  the  re-assessment  had 
been  made,  in  the  same  manner,  against  him  alone,  excluding 
all  other  land-owners  from  consideration. 
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In  that  event,  in  what  way  would  the  question  of  relative 
proportion  appear  to  have  been  considered  ? 

In  that  case,  such  a  re-assessment  would  simply  restore,, 
arbitrarily,  what  had  been  set  aside  by  the  court;  it  might  be 
upon  the  single  ground  of  its  being  excessive  in  amount. 

The  commissioners  being  bound  to  proceed  according  to  the 
original  act,  have  entirely  neglected  to  comply  with  the  most 
important  requirement  of  the  act  of  1870. 

After  the  amount  to  be  paid  by  each  of  the  prosecutors  has 
been  established  in  the  way  indicated,  then  interest  may  be 
charged  to  each  one,  to  be  computed  upon  the  sum  found 
against  him,  and  his  land  charged  with  such  principal  sum 
and  interest,  but  they  cannot  be  burdened  with  the  interest 
of  any  sum  greater  than  that  found,  by  the  new  assessment, 
to  represent  their  just  proportion  of  the  benefits. 

The  re-assessment  also  includes  the  costs  and  expenses  of 
review  and  of  the  re-assessment.  In  this  the  assessors  have 
likewise  mistaken  their  duty  under  the  act  of  1875.  They 
were  commanded  to  re-assess  such  costs  and  expenses  in  the 
manner  provided  in  the  supplement  of  1870. 

The  sixth  section  of  the  supplement  of  February  16th, 
1870,  authorizes  only  the  money  necessary  to  pay  for  the  right 
of  way  to  be  assessed  upon  the  lands  benefited,  and  in  the 
seventh  section  it  is  expressly  provided  that  the  money  neces- 
sary to  pay  the  costs  and  expenses  of  executing  the  "  road 
board  act,"  shall  be  paid  in  equal  portions  by  the  county  and 
the  town,  city  or  township  through  which  the  avenue  passes. 
The  costs  of  review  and  the  costs  of  re-assessment  must,  there- 
fore, fall  upon  the  county  and  the  city  or  township  at  large, 
as  part  of  the  expenses  of  executing  this  act. 

Whether,  after  the  judgment  of  the  Supreme  Court  has  con- 
demned the  road  board  in  the  payment  of  costs,  it  is  competent 
for  the  legislature  to  shift  the  entire  burden  upon  the  relators, 
and  thus  deprive  them  of  one  of  the  fruits  of  the  former 
adjudication  in  their  behalf,  it  is  not  necessary  to  determine. 
A  further  objection  is  urged  to  the  validity  of  these  pro- 
ceedings, which  is  of  a  more  radical  character. 
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It  is  insisted  that  this  case  is  within  the  rule  laid  down  in 
State,  Gaines,  pros.,  v.  Hudson  County  Avenue,  Comm'rs, 
8  Vroom  12,  in  that  the  mode  prescribed  for  raising  the 
money  necessary  to  execute  the  project  is  vague  and  uncertain. 

An  irreconcilable  contradiction  is  alleged  to  exist  between 
the  sixth  and  seventh  sections  of  the  act  of  February  16th, 
1870:  the  former  section  providing  that  the  moneys  necessary 
to  pay  the  compensation  in  this  act  directed  to  be  made  for 
land  or  property  taken  shall  be  assessed  on  the  lands  benefited, 
and  the  latter  providing  that  the  costs  and  expenses  of  exe- 
cuting the  act  shall  be  otherwise  levied.  The  argument  is 
that  the  cost  of  the  right  of  way  must  be  part  of  the  cost  and 
expense  of  executing  the  act. 

To  this  I  cannot  yield  my  assent.  It  seems  to  be  very  clear 
that  the  cost  of  the  right  of  way  only  was  to  be  imposed  on> 
the  lands  benefited,  and  all  other  expenses  to  be  raised  as 
specified  in  section  seven.  There  is  no  necessary  conflict  in 
the  two  sections. 

The  other  reasons  relied  upon  for  reversal  have  been  con- 
sidered, and  may  be  dismissed  with  the  remark  that  they  are 
not  sustained. 

The  objection  that  the  avenue  was  not  legally  laid  out  and 
constructed  will  not  be  entertained  at  this  stage  of  the  pro- 
ceedings. 

For  the  reasons  stated,  the  re-assessment  must  be  set  aside, 
with  costs. 


THE  STATE,  EX  REL.  STEPHEN  PELL,  v.  THE  MAYOR  AND 
COMMON  COUNCIL  OF  NEWARK. 

1.  On  application  for  a  mandamus  against  the  common  council,  they  may 
call  in  question  the  constitutionality  of  an  act  which  legislates  them 
out  of  office. 

2.  The  words,  "  the  legislature  shall  pass  no  special  act  conferring  cor- 
porate powers,"  in  the  latter  part  of  paragraph  eleven,  article  four, 
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section  seven,  of  the  constitution,  applies  only  to  private  corporations, 
and  not  to  municipal  corporations. 

The  legislature  may,  by  special  laws,  establish  townships,  cities  and 
counties,  and  change  or  alter  their  exterior  lines  at  will. 
The  internal  affairs  of  cities,  towns  and  counties  must  be  regulated 
by  general  laws,  where  it  is  practicable  to  do  so. 
The  court,  and  not  the  legislature,  is  the  tribunal  which  must  deter- 
mine whether  an  object  can  be  accomplished  by  general  legislation. 
The  manner  in  which  ward  lines  are  run,  being  a  matter  which  con- 
cerns only  those  within  the  city,  affecting  exclusively  internal  affairs, 
a  general  law  must  be  framed  to  change  such  ward  lines,  special 
legislation  being  prohibited  in  such  cases. 


On  application  for  mandamus. 

Argued  at  February  Term,  1878,  before  Justices  Van 
Syckel,  Dixox  and  Reed. 

For  the  relator,  J.  D.  Bedle  and  J.  Vanatta. 

For  the  defendants,  H.  Young,  Thos.  N.  3fc  Cartel*  and 
F.  T.  Frelinghuysen. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  By  an  act  of  the  legislature,  approved 
February  15th,  1878,  entitled  "A  further  supplement  to  an 
act  entitled  'An  act  to  revise  and  amend  the  charter  of  the 
city  of  Newark,'  approved  March  11th,  1857,"  the  lines  of 
eleven  of  the  fifteen  wards  in  the  city  of  Newark  are  changed ; 
the  lines  of  the  new  wards  are  specifically  defined ;  the  time 
of  holding  the  charter  election  is  changed  from  October  to 
April,  and  the  mayor  and  aldermen  are  legislated  out  of 
office. 

By  the  twenty-third  section  of  the  act  it  is  provided 
"  That  within  fifteen  days  after  the  passage  of  this  act,  the 
mayor  and  common  council  of  said  city  shall  proceed  to 
divide  the  wards  of  said  city,  as  hereby  constituted,  into 
election  districts,  and  to  appoint  the  necessary  inspectors  and 
judges  of  elections  and  clerks  of  elections  required  by  law  for 
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each  of  the  election  districts  so  set  off,  who  shall  serve  until 
their  successors  are  elected." 

The  duty  herein  enjoined  upon  them  the  common  council 
have  refused  to  perform,  on  the  ground  that  the  act  is  uncon- 
stitutional and  void  by  force  of  article  four,  section  seven, 
paragraph  eleven,  of  our  state  constitution,  which  provides 
"  That  the  legislature  shall  not  pass  private,  local  or  special 
laws  in  any  of  the  following  enumerated  cases,  that  is  to  say  : 
Laying  out,  opening,  altering  and  working  roads  or  high- 
ways ;  vacating  any  road,  town  plot,  street,  alley  or  public 
grounds  ;  regulating  the  internal  affairs  of  towns  and  counties ; 
appointing  local  offices  or  commissions  to  regulate  municipal 
affairs;  selecting,  drawing,  summoning  or  empaneling  grand 
or  petit  jurors;  creating,  increasing  or  decreasing  the  per- 
centage or  allowance  of  public  officers,  during  the  term  for 
which  said  officers  were  elected  or  appointed  ;  changing  the 
law  of  descent;  granting  to  any  corporation,  association  or 
individual  any  exclusive  privilege,  immunity  or  franchise 
whatever;  granting  to  any  corporation,  association  or  indi- 
vidual the  right  to  lay  down  railroad  tracks ;  providing  for 
changes  of  venue  in  civil  or  criminal  cases ;  providing  for  the 
management  and  support  of  free  public  schools. 

"  The  legislature  shall  pass  general  laws  providing  for  the 
cases  enumerated  in  this  paragraph,  and  for  all  other  cases 
which,  in  its  judgment,  may  be  provided  for  by  general  laws. 
The  legislature  shall  pass  no  special  act  conferring  corporate 
powers,  but  they  shall  pass  general  laws  under  which  corpora- 
tions may  be  organized  and  corporate  powers  of  every  nature 
obtained,  subject,  nevertheless,  to  repeal  or  alteration  at  the 
will  of  the  legislature. 

"12.  Property  shall  be  assessed  for  taxes  under  general 
laws,  and  by  uniform  rules,  according  to  its  true  value." 

It  is  claimed,  on  behalf  of  the  relator,  that  the  duty  of  the 
•common  council,  under  the  twenty-third  section,  is  merely 
ministerial,  like  that  of  a  clerk  who  is  directed  by  law  to 
administer  an  official  oath,  and  that,  therefore,  they  will  not 
•be  permitted  to  raise  the  question  of  constitutionality  in  this 
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way.  The  cases  seem  to  be  widely  different.  The  duty  of  a 
clerk  is  purely  ministerial,  and  he  should  not  be  allowed  to 
obstruct  another  officer  in  the  exercise  of  his  duty,  by  calling 
in  question,  of  his  own  motion,  the  legality  of  his  status  ;  such 
a  practice  would  put  it  in  the  power  of  a  mere  clerk  to 
embarrass  in  the  most  serious  way  the  ordinary  operations  of 
government. 

The  common  council,  upon  which  the  present  duty  is  fast, 
are  in  the  exercise  of  the  powers  of  local  government  for  the 
city,  with  the  duty  to  continue  their  functions  until  they  are 
lawfully  displaced.  If  they  should  execute  the  act  in  ques- 
tion, there  might  and  probably  would  be  two  distinct  bodies 
in  existence,  each  claiming  to  be  the  lawfully  constituted 
legislative  body  of  the  city.  The  consequences  which  would 
flow  from  such  a  state  of  things  will  impel  the  court  to  hear 
the  defendants,  and  refuse  a  mandamus  to  enforce  obedience 
to  the  act,  if  it  can  be  shown  to  be  without  authority. 

The  question  presented  is  whether  the  act  prescribing  the 
duty  which  is  sought  to  be  enforced  by  the  aid  of  this  court 
is  within  the  prohibition  of  that  clause  in  the  recent  amend- 
ments to  our  state  constitution,  which  provides  "That  the 
legislature  shall  not  pass  private,  local  or  special  laws  regula- 
ting the  internal  affairs  of  towns  and  counties ;  appointing 
local  offices  or  commissions  to  regulate  municipal  affairs." 

It  has  not  been  suggested  that  these  amendments  were 
adopted  because  there  was  any  objection  to  the  mode  in  which 
cities,  towns  or  counties  had  been  created,  or  in  which  their 
exterior  lines  had  been  altered,  or  that  the  power  to  do  so  had 
been  abused  by  the  legislature.  The  evil  consisted  in  the 
great  diversity  of  laws  which  were  applied  in  their  govern- 
ment and  regulation  when  erected,  and  for  that  reason  a 
limitation  was  placed  upon  the  method  of  enacting  laws  for 
them. 

The  limitation  is  not  upon  the  right  to  create  cities,  towns 
or  counties — not  upon  the  right  to  abolish  them  or  to 
change  their  exterior  boundaries  at  pleasure ;  the  prohibition 
is  against  passing  laws  regulating  their  internal  affairs  by 
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special  laws,  manifestly  referring  to  laws  for  their  govern- 
ment, not  to  their  creation  or  structure.  Established  rules 
of  interpretation  forbid  the  giving  to  the  language  used,  the- 
same  effect  as  if  it  had  provided  "  That  no  special  act  shall 
be  passed  in  relation  to  towns  or  counties."  Yet  this  is  the 
precise  force  which  must  be  given  to  the  amendment  to  ex- 
clude the  legislative  right  to  exercise  the  power  which  it 
before  had  to  establish  these  political  divisions  of  the  state,, 
and  to  change  their  exterior  lines  at  will.  That  the  framers 
understood  that  it  did  not  have  so  wide  a  range  may  be  fairly 
inferred  from  the  words  which  immediately  follow :  "Ap- 
pointing local  offices  or  commissions  to  regulate  municipal 
affairs."  If  for  "  regulating  internal  affairs  of  towns  and 
counties,"  we  read  "relating  to  towns  and  counties,"  it  would 
have  been  too  clear  for  question  that  local  commissions  were 
prohibited,  and  it  would  not  have  been  deemed  necessary  to 
add  those  words. 

This  shows  that  the  force  and  import  of  language  was 
carefully  considered,  and  the  fact  that  no  apt  term  was  used 
to  forbid  the  creation,  by  special  laws,  of  these  political  divi- 
sions of  the  state  and  their  exterior  boundaries,  (although  the 
distinction  between  structure  and  regulation  was  in  the  mind 
of  the  framers,  as  will  appear  by  reference  to  the  clause 
affecting  private  corporations,)  raises  a  strong  presumption 
that  the  language  employed  was  not  designed  to  have  that 
scope. 

The  words  "regulating  the  internal  affairs  of  towns  and 
counties,"  are  not  as  comprehensive  as  the  words  "relating 
to  towns  and  counties,"  and  must  be  considered  as  narrowing 
the  prohibition  ;  they  were  not  intended  to  forbid  all  special 
legislation  as  to  these  subjects,  but  only  such  as  regulates  in- 
ternal affairs,  leaving  the  power  undisturbed  as  to  the  residue. 
It  will  be  inadmissible  to  give  the  narrower  words  the  same 
force  and  effect  that  the  wider  term  would  have;  a  part  can- 
not be  considered  as  equal  to  the  whole.  If  so,  then  what 
special  legislation  as  to  cities,  towns  and  counties  is  prohibited, 
and  what  is  permitted  ? 
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There  are  but  two  classes  embraced  in  the  possible  scope 
of  special  legislation  with  respect  to  these  subjects — 

First.  That  which  concerns  their  creation  or  erection  and 
boundaries. 

Second.  That  which  relates  to  their  government  and  regu- 
lation when  formed. 

The  language  of  the  amendment  is  clearly  apt  to  prohibit 
the  latter,  but  inappropriate  to  affect  the  former. 

This  construction  gives  appropriate  effect  to  the  language 
of  those  who  framed  the  amendments,  and  when  the  clause 
with  regard  to  towns  and  counties  is  collated  with  that  which 
occurs  in  the  latter  part  of  the  eleventh  paragraph,  before 
cited,  the  inference  is  strong  that  it  is  the  true  interpretation. 
The  language  used  is :  "  The  legislature  shall  pass  no 
special  act  conferring  corporate  powers,  but  they  shall  pass 
general  laws  under  which  corporations  may  be  organized, 
and  corporate  powers  of  every  nature  obtained,  subject,  never- 
theless, to  repeal  or  alteration  at  the  will  of  the  legislature." 

A  careful  examination  of  the  paragraph  in  which  this  lan- 
guage is  found,  and  of  other  portions  of  the  instrument  con- 
staining  it,  will  show  that  it  was  not  intended  to  apply  to 
municipal  corporations.  Municipal  corporations  had  been 
dealt  with  before  this  clause  was  inserted,  and  it  is  reasonable 
to  presume  that  such  provision  had  been  made  in  regard  to 
them  as  was  deemed  necessary  and  desirable.  The  word 
"corporation"  is  used  in  the  latter  clause,  which,  in  common 
acceptation,  denotes  a  private  corporation,  while  the  word 
"  municipal "  is  used  in  the  prior  clause. 

In  article  one,  paragraph  nineteen,  the  word  "  corporation  " 
is  used  in  the  sense  of  private  corporation,  and  in  the 
twentieth  paragraph  of  the  same  article,  are  the  words 
"  municipal  corporation." 

These  references  show  that  when  the  framers  of  the  con- 
stitution used  the  word  "  corporation,"  they  meant  one  thing, 
and  by  "  municipal  corporation  "  another ;  and  this  view  is 
enforced  by  the  fact  that,  in  the  clause  now  under  criticism, 
there  is  a  provision  that  the  powers  granted  shall  be  subject 
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to  repeal  or  alteration  at  the  will  of  the  legislature.  Such 
language  could  not  have  been  deemed  necessary  in  a  carefully- 
considered  constitutional  amendment,  intended  to  apply  to- 
municipal  corporations,  because  it  had  never  been  supposed 
that  municipal  charters  could  become  irrepealable ;  it  mani- 
festly had  reference  to  private  corporations,  and  its  purpose 
was  to  exclude  any  claim  to  irrepealability  on  their  part. 
Precisely  the  same  guards  were  not  intended  to  be  thrown 
around  two  subjects  in  many  respects  so  totally  dissimilar. 

The  framers  of  these  amendments  had  already  provided 
for  cities,  towns  and  counties;  they  had  prohibited  the  pass- 
age of  special  laws  to  regulate  their  internal  affairs,  and  the 
appointment  of  commissions,  without  employing  language 
appropriate  to  exclude  the  right  to  create  them  and  change 
their  boundaries. 

That  power  was  left  as  fully  as  it  before  existed.  But 
when  private  corporations  are  provided  for,  it  is  declared  that 
no  special  act  shall  be  passed,  conferring  corporate  power,  but 
general  laws  shall  be  passed,  under  which  corporations  may 
be  organized  and  corporate  powers  of  every  nature  obtained. 
This  is  a  clear  provision  for  the  creation  of  private  corpora- 
tions, showing  that  the  distinction  between  formation  and 
government  when  formed,  was  not  absent  from  the  mind  of 
the  framer. 

In  the  clause  relating  to  towns  and  counties  there  is  no  re- 
quirement that  general  laws  shall  be  passed,  under  which 
they  may  be  erected.  The  right  is  still  preserved  to  the 
legislature  to  create  cities,  towns  and  counties,  and  to  change 
their  boundaries,  by  special  laws,  so  as  to  make  them  appro- 
priate political  districts  for  the  application  of  general  laws 
establishing  uniform  rules  for  their  regulation. 

The  right  to  create  implies  and  carries  with  it  the  power 
to  alter.  The  amendments  with  regard  to  cities,  towns  and 
counties  did  not  execute  themselves ;  they  had  no  effect  upon 
the  existing  state  of  things.  These  different  bodies  retained 
all  the  rights,  powers  and  peculiarities  which  prior  legislation 
had  impressed  upon  them,  but  they  could  not  be  controlled,  as- 
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to  their  internal  affairs,  by  future  legislation,  except  under 
the  form  of  general  laws,  subject  to  the  qualifications  stated 
in  Van  Riper  v.  Pai'sons,  ante  p.  1. 

But  when  we  come  to  established  wards  in  cities,  there  is 
nothing  in  their  character  as  political  sub-divisions,  or  in  the 
letter  of  the  constitution,  which  will  withdraw  them  from  the 
operation  of  the  prohibitory  clause. 

Wards,  within  themselves,  do  not  possess  any  power  of  local 
government;  they  are  erected  exclusively  for  the  purpose  of 
securing  representation  in  the  city  government.  They  merely 
constitute  a  convenient  territorial  division  of  the  city,  to  enable 
the  inhabitants  to  select  representatives  to  regulate  their  in- 
ternal affairs.  The  common  council  provides  for  the  lighting 
of  the  streets,  the  maintenance  of  the  poor,  the  support  of 
the  police  department,  and  all  other  matters  affecting  the  in- 
ternal affairs  of  the  city.  The  removal  from  office  of  the 
present  members  of  council,  and  providing  that  others  shall 
be  elected  to  fill  their  places,  with  equal  power  to  regulate 
these  matters,  clearly  constitutes  a  regulation  of  internal  affairs. 

If  this  is  denied,  it  might,  with  equal  plausibility,  be  argued 
that  the  internal  movements  of  a  mill  were  not  regulated  by 
a  new  motive  power  to  which  they  were  geared,  or  that  the 
owner  who  used  his  authority  to  remove  the  superintendent 
of  his  mill,  and  put  another  in  his  place,  did  not  regulate  its 
internal  affairs. 

There  is  no  propriety  in  saying  that  the  internal  affairs  of 
cities,  towns  and  counties  are  regulated  by  changing  their 
boundaries,  but  the  power  that  is  supreme  to  overthrow  the 
local  government  of  a  city,  and  order  a  new  election  of  its 
common  council  at  will,  very  effectually  regulates  its  internal 
affairs. 

If  the  clause  is  read,  "That  the  legislature  shall  pass  no 
special  or  local  law,  regulating  the  internal  affairs  of  wards, 
towns,  cities  or  counties,"  then  ward  lines  could  be  defined 
by  special  laws,  because  only  their  internal  affairs  would  be 
within  the  prohibition  ;  not  their  exterior  lines.  The  pre- 
sumption would  be  controlling,  that  the  express  exclusion  of 
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the  right  to  regulate  their  internal  affairs  implied  that  the 
power  to  regulate  their  exterior  lines  was  to  be  left  unim- 
paired. 

The  change  of  ward  lines  directly  and  immediately  affects 
the  city,  and  is  the  most  effective  way  in  which  its  internal 
affairs  can  be  regulated  and  controlled.  It  was  manifestly 
the  sole  aim  and  object  of  the  act  in  question  to  regulate  the 
internal  affairs  of  the  city  of  Newark,  and  if  the  law  could  be 
enforced,  and  it  failed  to  accomplish  that  end,  no  one  would 
be  more  sadly  disappointed  than  those  who  devised  this 
scheme,  and  procured  the  passage  of  the  law. 

The  conclusion  that  this  is  a  special,  local  law,  regulating 
the  internal  affairs  of  the  city,  is  not,  of  itself,  decisive  of  this 
controversy. 

In  Van  Riper  v.  Parsons,  this  court  has  held,  at  this  term, 
that  the  clause  of  the  constitution  in  question  was  not  in- 
tended to  limit  legislation,  but  to  forbid  only  the  doing,  by 
special  or  local  laws,  those  things  that  can  be  done  by  general 
laws.  While  that  case  remains  unreversed,  it  must  be  accepted 
in  this  court  as  the  correct  interpretation  of  the  constitu- 
tional provision. 

Slight  respect  will  be  accorded  to  it  by  rejecting  the  grounds 
upon  which  the  court  manifestly  based  its  construction. 

Assuming,  as  I  feel  constrained  to  do,  that  this  law  is 
vicious,  if  the  same  end  could  be  attained  by  general  legisla- 
tion, it  becomes  necessary  to  determine  what  tribunal  shall 
settle  that  question.  If  that  duty  has  been  committed  to  the 
legislature,  then  it  must  be  presumed  that  they  have  discharged 
it  properly,  and  have  found  that  it  could  not  be  done  by 
general  law.  In  that  event,  their  judgment  would  be  final 
and  conclusive,  and  unreviewable.  Does  the  constitution 
make  the  legislature  the  final  arbiter  in  this  matter  ? 

Whether  a  given  enactment  is  constitutional,  involves  in- 
terpretation and  construction — the  exercise  of  purely  judicial 
functions.     Policy  is  as  clearly  a  question  for  the  legislature. 

The  duty  of  the  several  branches  of  our  state  government 
is  well  defined.     No  legislative  power  is  conferred  upon  the 
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judiciary;  no  judicial  power  upon  the  legislature.  It  would 
require  very  clear  language  to  justify  the  assertion  that  in 
these  amendments  the  people  intended  to  vest  judicial  power 
in  the  law-maker.  Such  a  rule  would  subvert  the  theory 
upon  which  our  system  is  framed,  and  disturb  the  checks  and 
balances  by  which  it  is  guarded.  Whether  the  legislature  has 
transcended  its  power,  and  passed  an  act  in  conflict  with  the 
constitution,  is  essentially  a  question  of  law,  and  must  neces- 
sarily be  passed  upon  by  the  courts. 

These  provisions  being  incorporated  into  the  fundamental 
law,  were  designed  to  establish  a  fixed  and  permanent  rule, 
but  it  is  manifest  that  nothing  could  be  more  flexible,  if  it 
rests  solely  in  the  judgment  and  discretion  of  the  body  upon 
which  it  is  intended  to  operate.  No  standard  could  be  estab- 
lished by  which  the  law-maker  could  be  guided,  and  what 
might  be  rejected  at  one  session  as  improper,  might  become  a 
law  at  the  next,  and  thus  the  rule  would  fluctuate  with  the 
ever-changing  membership  in  that  body,  and  the  validity  of 
an  act  would  depend,  not  so  much  upon  the  fixed  rule  of  the 
constitution  as  upon  the  liberality  or  strictness  with  which 
successive  legislatures,  under  the  pressure  of  local  influences, 
might  determine  to  interpret  the  restraint  upon  their  own 
action.  From  one  of  the  widest  fields  for  the  enactment  of 
laws,  in  which  the  constitutional  restraint  was  expresslly  de- 
signed to  operate,  not  upon  the  courts,  but  upon  the  legisla- 
tive department,  in  controlling  its  methods,  judicial  investi- 
gation would  be  absolutely  excluded. 

The  judiciary  might  declare  that  a  law  was  unconstitutional 
because  its  title  embraced  more  than  one  object,  or  in  that  it 
had  the  effect  to  take  private  property  for  public  use,  without 
just  compensation,  or  in  any  other  of  the  many  respects  in 
which  the  exercise  of  the  legislative  function  has  been  hitherto 
challenged ;  but  in  this  particular,  in  which  an  amendment 
has  been  introduced  for  the  express  purpose  of  trammeling 
the  law-making  power,  its  action  would  be  unassailable.  That 
such  an  interpretation  would  render  the  amendment  futile  in 
its  practical  operation,  must  be  apparent  to  any  one  who  will 
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examine  the  course  of  legislation  during  the  last  two  years. 
It  cannot  be  adopted  by  the  courts  without  abandoning  one 
of  the  most  important  branches  of  jurisdiction  committed  to- 
them  by  the  constitution.  That  the  legislature  would  act  in 
good  faith,  must  be  presumed  ;  purity  of  motive  and  a  desire 
to  keep  within  the  prescribed  limitations  must  be  conceded  to 
its  members  at  all  times;  but  that  the  people  should  have  de- 
liberately framed  and  imbedded  in  their  organic  law  an  amend- 
ment to  prohibit  special  legislation  where  general  laws  might 
be  passed,  and,  at  the  same  time,  should  have  intended  to  put 
legislative  action  beyond  review,  where  there  was  a  clear  in- 
fraction of  the  prohibition,  is  a  proposition  to  which  it  seems- 
impossible  to  assent.  The  mere  form  in  which  a  law  is 
enacted  cannot  be  conclusive  of  the  question. 

In  this  view  of  the  law,  it  becomes  necessary  to  consider 
whether  the  object  aimed  at  by  the  act  in  question  could  have 
been  accomplished  by  general  legislation. 

Of  course  a  general  law  would  not  be  possible,  providing: 
for  a  change  of  wards  in  the  city  of  Newark  alone,  and  de- 
fining the  lines  of  such  wards  by  metes  and  bounds ;  but  that 
is  not  the  test. 

There  is  no  difficulty  in  framing  a  general  law,  authorizing- 
or  requiring  the  common  council  of  every  city  in  the  state., 
under  established  regulations,  to  alter  the  ward  lines  within 
their  respective  cities. 

As  many  checks  may  be  engrafted  upon  the  bestowal  of  this 
power  as  the  legislature  may  see  fit  to  impose,  so  long  as  the- 
law  is  general  in  its  application.  There  is  no  legal  objection 
to  such  grant  of  authority  as  to  ward  lines,  that  being  the 
direct  means  through  which  the  granted  powers  are  put  into 
practical  operation  by  the  city,  in  regard  to  matters  exclusively- 
internal. 

Mr.  Cooley  declares  that  the  bestowal  of  powers  of  local 
government  on  municipal  corporations  is  not  to  be  considered! 
as  trenching  upon  the  maxim  that  legislative  power  shall  not 
be  delegated,  since  that  maxim  is  to  be  understood   in  th< 
light  of  immemorial  usage,  which  has  always  recognized  the 
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propriety  of  vesting  in  municipal  organizations  certain  powers 
of  local  regulation,  and  which  power  it  cannot  be  presumed 
that  the  framers  of  our  constitution  intended  to  take  from 
them." 

Properly  speaking,  the  right  of  local  government,  which  is 
conferred  on  a  municipality,  constitutes  a  grant  of  power,  and 
is  not  a  delegation  of  legislative  function. 

All  corporations  provided  as  agencies  in  the  administration 
of  state  government  are  public,  as  distinguished  from  private 
corporations.  A  borough,  a  city,  a  township,  a  county,  a 
school  district  are  all  public  corporations,  but  the  school  dis- 
trict, the  township  and  county  are  not,  while  the  borough 
and  city  are  strictly  municipal  corporations. 

All  municipal  corporations  are  public  bodies  created  for 
civil  or  political  purposes,  but  all  political  or  public  corpora- 
tions are  not,  in  the  proper  use  of  language,  municipal  corpora- 
tions. Wards  cannot,  with  propriety,  be  denominated  public 
corporations,  because  they  exercise  no  power  of  local  govern- 
ment, but  are  merely  assigned  and  set  apart  to  enable  a  muni- 
cipality to  use  the  authority  with  which  it  is  invested. 

Municipal  corporations  are  called  into  existence  at  the 
■solicitation  or  by  the  assent,  actual  or  supposed,  of  the  per- 
sons composing  them,  for  their  own  interest,  advantage  and 
■convenience,  while  townships  and  counties  are  created  by  the 
sovereign  power  of  the  state  of  its  own  will,  almost  exclusively 
with  a  view  to  the  policy  of  the  state  at  large.  With  few 
exceptions  all  the  powers  and  functions  of  county  organiza- 
tions have  a  direct  and  exclusive  reference  to  the  general 
policy  of  the  state,  and  are  in  fact  but  branches  of  the  general 
administration  of  that  policy. 

The  right  to  define,  by  special  laws,  the  lines  of  townships 
and  counties  is,  therefore,  one  of  the  highest  acts  of  sovereign 
legislative  power,  and  it  would  require  a  clear  expression  of 
intention  on  the  part  of  the  framers  of  the  amendments  to 
induce  me  to  assert  that  it  was  their  purpose  to  compel  the 
law-maker  to  divest  himself  of  this  right,  and  place  it  else- 
where.    In    the   distribution  of  the  powers  of  government 
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under  our  constitution,  purely  legislative  function  cannot  be 
delegated. 

Established  practice  and  immemorial  usage,  in  view  of 
which  the  constitution  was  adopted,  fully  sanction  the  refer- 
ence to  municipal  corporations  of  all  matters  affecting  pecu- 
liarly their  local  affairs. 

Nothing  can  be  more  exclusively  local  in'  its  bearing  than 
the  way  in  which  ward  lines  are  run;  it  concerns  no  one 
outside  of  the  city  limits. 

In  other  states,  a  more  stringent  construction  of  limitations 
upon  special  legislation  has  been  adopted,  and  the  courts  have 
held  that  general  laws  must  be  framed  to  effect  a  change  in 
ward,  township  and  county  lines,  by  resorting  to  ihe  delega- 
tion of  power  to  the  people  of  those  several  sub-divisions  of 
the  state ;  but  the  language  in  those  constitutions  is  not  in  all 
respects  similar  to  our  own,  and  cannot  furnish  a  safe  guide 
to  us. 

My  conclusion  is  that  the  writ  of  mandamus  must  be 
denied. 


FRANCIS  H.  LEGGETT  ET  AL.  v.  JOHN  S.  BARTON. 

Debts  fraudulently  contracted  are  not  discharged  by  proceedings  for 
composition,  under  the  seventeenth  section  of  the  act  of  congress  of 
June  22d,  1874.  The  proceeding  is  one  in  bankruptcy,  and  the  force 
of  it  to  discharge  debts  is  subject  to  the  qualifications  contained  in 
section  five  thousand  one  hundred  and  seventeen  of  the  United  States 
Revised  Statutes. 


On  demurrer  to  replication. 

Argued  at  November  Term,  1877,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Van  Syckel  and  Knapp. 

For  the  plaintiffs,  F.  Adams. 

For  the  defendant,  Alward  &  Parrott. 
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The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  The  defendant  pleads,  in  bar  of  the  claim  sued 
on,  that  it  is  discharged  through  proceedings  had  in  a  compe- 
tent court  for  a  composition  with  his  creditors,  under  the  act 
of  congress  approved  June  22d,  1874,  in  which  proceeding 
the  plaintiffs'  demand  was  included  in  the  schedule  of  his 
debts. 

The  plaintiffs  reply  that  the  debt  was  fraudulently  con- 
tracted. 

To  this  replication  defendant  demurs,  and  raises  the  ques- 
tion whether  a  debt  fraudulently  contracted  is,  like  other 
provable  debts,  discharged  by  this  proceeding.  Its  decision 
depends  on  the  construction  to  be  given  to  the  seventeenth 
section  of  the  act  of  congress,  entitled  "An  act  to  amend  and 
supplement  an  act  entitled  'An  act  to  establish  a  uniform 
system  of  bankruptcy  throughout  the  United  States,'  approved 
March  2d,  1867,  and  for  other  purposes,"  approved  June 
22d,  1874.  It  provides  that  in  all  cases  of  proceedings  in 
bankruptcy  pending,  the  creditors,  at  a  meeting  called  under 
the  direction  of  the  court,  may  resolve  to  accept  a  composi- 
tion offered  by  the  debtor  in  satisfaction  of  their  claims;  that 
the  debtor  shall  present  a  statement  of  his  assets  and  debts,, 
with  the  names  and  residences  of  creditors  ;  upon  filing  which 
with  the  court,  together  with  the  resolution  of  acceptance, 
bearing  the  signatures  of  debtor  and  two-thirds  in  number 
and  one-half  in  value  of  all  the  creditors,  the  court  may 
decree  its  approval.  And  it  enacts  that  "  the  provisions  of  a 
composition  accepted  by  such  resolution,  in  pursuance  of  this 
section,  shall  be  binding  on  all  the  creditors  whose  names  and 
addresses,  and  the  amount  of  the  debts  due  to  whom,  are 
shown  in  the  statement  of  the  debtor  produced  at  the  meeting 
at  which  the  resolution  shall  have  been  passed." 

The  language  here  quoted  would,  if  standing  alone,  unre- 
stricted in  its  force  by  other  provisions  of  the  bankrupt  law, 
be  broad  enough  to  embrace  fraudulently-contracted  debts, 
and  discharge  them.  But  the  enactment  forms  part  of  the 
system  of  bankruptcy  which  congress,  in  the  exercise  of  its 
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constitutional  power,  has  established.  The  provisions  of  this 
seventeenth  section  are,  by  the  terms  of  the  act,  to  be  added 
to  the  forty -third  section  of  the  act  of  1867,  of  which  it  is 
amendatory.  The  forty-third  section  provides  for  adminis- 
tering the  bankrupt's  estate  through  the  intervention  of 
trustees. 

The  addendum  authorizes  an  arrangement,  under  super- 
vision of  the  court,  for  a  dividend  to  be  paid  by  the  debtor 
to  his  creditors  in  lieu  of  the  debtor's  assets  which  he  retains. 

The  payment  is  within  the  court's  control :  enforceable  by 
its  order  and  by  attachment  for  disobedience.  And  the  pro- 
ceeding is,  when  concluded,  made  binding  upon  all  creditors 
of  the  bankrupt,  whether  participants  in  the  proceedings  or 
not.  It  operates  to  discharge  the  debtor  from  his  debts,  (In 
re  Beckett,  12  B.  R.  201);  and,  having  this  force,  it  is  clear 
that  it  is  a  proceeding  in  bankruptcy.  Vanuxen  v.  Hazel- 
hurst,  1  South.  192;  Oldens  v.  Hallett,  2  South.  466;  Ballen- 
tine  v.  Haight,  1  Harr.  197 ;  In  re  Lytle,  14  B.  R.  201. 

But  the  thirty-third  section  of  the  act  of  1867,  standing  as 
section  five  thousand  one  hundred  and  seventeen  of  the  Re- 
vised Statutes  of  the  United  States,  page  993,  contains  an 
important  limitation  upon  the  discharge  of  debts  by  proceed- 
ings in  bankruptcy,  and  if  applicable  to  the  section  authoriz- 
ing composition,  it  is  conceded  that  the  replication  demurred 
to  must  be  adjudged  good. 

It  enacts  that  "  no  debt  created  by  the  fraud  or  embezzle- 
ment of  the  bankrupt,  or  by  his  defalcation  as  a  public  officer, 
or  while  acting  in  any  fiduciary  character,  shall  be  discharged 
by  proceedings  in  bankruptcy."  This  section  saves  debts  of 
the  character  stated  not  only  from  the  operation  of  the  usual 
order  of  discharge  in  bankruptcy,  but  it  also  denies  to  the 
debtor  relief  from  such  debts  through  any  procedure  under 
the  bankrupt  law  having  force  to  discharge  debts.  Its  lan- 
guage is  broad  enough  to  take  in  as  well  newly-adoj>ted 
schemes  of  discharge  as  those  then  existing.  The  bankrupt 
law  is  designed  as  an  entire  and  consistent  system.  Its  vari- 
ous parts  and  several  enactments  are  to  be  construed  together, 
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having  in  view  its  general  purposes,  and  to  be  so  interpreted 
that  every  part,  if  possible,  may  stand.  Sedg.  on  Stat.  Const. 
226;  Arutonia  Co.  v.  New  L.  Co.,  53  N.  Y.  125. 

I  discover  no  necessary  conflict  between  the  act  providing 
for  composition  and  this  section.  The  new  enactment  offers 
a  plan  for  discharging  debts  cumulative  upon  those  pro- 
vided in  the  original  act.  It  presents  no  new  rule  for 
fraudulent  debts.  It  adds  an  additional  method  of  bankrupt 
proceeding,  and  leaves  the  debt  through  fraud  where  it  finds 
it.  The  language  used  in  the  seventeenth  section,  declaring 
the  effect  of  composition  upon  creditors,  is  no  broader  or  more 
general  that  that  found  in  section  forty-three,  to  which  it  is 
added ;  and  had  the  section  been  incorporated,  in  its  present 
form,  in  the  original  act,  no  one  can  question  that  the  limitations 
respecting  fraud  would  have  covered  it.  All  that  can  be  said 
in  favor  of  the  view  of  the  demurrant  is,  that  congress  did 
not,  in  the  supplement  of  1874,  re-enact  in  form  the  then  exist- 
ing limitation.  This  was  not  necessary  to  extend  its  force 
to  the  new  enactment.  Harmony  in  the  whole  legislation  on 
the  subject  of  bankruptcy  is  to  be  preserved  only  by  giving  it 
such  force  by  construction.  But  congress  has  not,  I  think, 
left  its  intention  in  doubt.  By  adopting  the  plan  of  adding 
it  to  section  forty-three,  (in  the  revision,  as  section  five 
thousand  one  hundred  and  three,)  which  clearly  came  under 
the  fraud  clause,  and  making  that  part  of  the  new  enactment 
to  stand  as  a  part  of  that  section,  it  chose  an  appropriate  and 
efficient  means  of  evincing  an  intent  to  subject  composition 
proceedings  to  the  force  of  the  qualifying  section,  and  to  put 
the  release  of  debts  therein  provided  for,  upon  the  same  level 
with  every  other  method  of  discharge.  The  bankrupt  law 
discountenances  all  fraud.  It  is  designed  for  the  relief  of 
honest  debtors.  In  its  administration  for  their  benefit,  the 
utmost  good  faith  and  openness  is  exacted  of  them.  Its  mani- 
fest policy  is  to  exclude  the  fraud-doer  from  its  advantages,. 
whether  the  fraud  be  in  the  creation  of  the  debt,  or  in  the 
pursuit  of  the  methods  through  which  his  discharge  is  to  be. 
obtained. 
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The  intention  to  discharge  debts  fraudulently  incurred, 
through  the  proceeding  for  composition,  would  be  so  marked 
a  reversal  of  this  general  policy,  that  it  should  not  be  lightly 
inferred  or  drawn  from  other  than  unmistakable  terms  in  the 
act.  I  find  no  words  in  the  enactment  which  discloses  such 
legislative  intention;  on  the  contrary,  the  words,  as  well  as 
the  spirit  and  reason  of  the  thing,  are  against  it. 

A  formal  order  of  discharge  through  the  more  usual  course 
of  bankruptcy,  or  upon  distribution  through  trustees,  will  not 
release  such  debts,  although  the  creditor  has  proved  them, 
and  shared  in  the  division  of  the  estate. 

Is  it  reasonable  to  suppose  that  congress  intended  to  give 
to  a  resolution  of  composition  greater  efficacy  in  relieving 
from  debts  than  to  an  absolute  discharge  in  bankruptcy ;  or 
that  the  new  procedure  was  designed  to  give  exceptional 
relief  to  those  whose  debts  were  the  offspring  of  fraud,  embez- 
zlement, breach  of  trust,  or  defalcation  in  office  ? 

The  position  that  composition  under  this  law  is  no  more 
than  provision  for  a  voluntary  arrangement,  fails  to  estimate 
the  force  of  the  law.  The  law  would  be  needless  for  that 
purpose.  This  proceeding,  it  is  true,  has  its  inception  in  an 
offer  by  the  alleged  bankrupt,  and  acceptance  by  a  certain 
proportion  of  the  creditors.  This  serves  to  bring  the  proceed- 
ing within  the  jurisdiction  of  the  court  sitting  in  bankruptcy. 

But  the  order  of  approval  of  the  court  operates  under  the 
law  to  discharge  debts  of  non-assenting  creditors,  as  well  as 
those  of  participants  in  the  act  of  acceptance.  If  this  be  not 
a  bankrupt  law,  and  the  proceedings  under  it  in  bankruptcy, 
the  whole  is  without  effect  to  release  debts,  for  congress  cannot 
discharge  debts  by  any  other  procedure.  It  would  follow 
that  defendant's  plea  offered  no  valid  defence. 

I  find  nothing  in  the  act,  as  suggested  by  counsel,  requiring 
creditors  holding  claims  fraudulently  contracted,  to  make 
known  their  character  to  the  court,  by  way  of  objection  to  the 
order  of  approval,  on  pain  of  losing  the  rights  which  the 
thirty-third  section  saves  to  creditors  ;  or  that  calls  upon  such 
creditors,  when  the  court  is  considering  the  justice  of,  or  the 
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interest  of  parties  in  the  confirmation  of  the  resolution,  to  liti- 
gate before  the  court  whether  it  shall  be  granted  or  not,  because 
of  the  fraud  of  the  debtor  in  creating  the  debt.  The  law  has 
not  made  that  ground  for  refusal,  nor  left  it  to  judicial  dis- 
cretion to  determine,  in  any  case,  whether  a  debt  belonging 
to  this  condemned  class,  shall  be  released,  or  stand  against  the 
debtor.  If  the  law  does  not  discharge  his  debt,  the  creditor 
can  suffer  no  injustice,  and  has  no  interests  imperiled  by  a 
confirmatory  decree.  It  may  be  conceded  as  inadmissible  to 
impeach,  in  a  state  court,  any  discharge  in  bankruptcy,  on 
grounds  which  by  law  would  prevent  its  allowance.  Way  v. 
Howe,  108  Mass.  502;  Black  v.  Blazo,  117  Mass.  17;  Linn 
v.  Hamilton,  5  Vroom  305. 

Fraud  in  the  creation  of  particular  debts  is  not  ground  for 
denying  to  a  bankrupt  his  discharge,  such  debt  not  being 
affected  by  it. 

Bump  on  Bank.  697,  note  to  §  5110:  "And  the  creditor 
may,  in  any  court  where  a  discharge  is  pleaded,  show  in  reply 
that  his  debt  is  not  affected  by  his  discharge."  Linn  v.  Ham- 
ilton, supra. 

There  is  a  dearth  of  authority  on  this  question.  Under  the 
English  debtors'  act,  (32  and  33  Vict.,  ch.  LXIL,  §  15,)  fraudu- 
lently incurred  debts,  by  express  terms  in  the  act,  remain  un- 
affected by  composition,  except  so  far  as  they  are  reduced  by 
the  amount  paid  to  the  creditor. 

In  the  case  of  Wells  v.  Lampsey,  decided  in  the  Supreme 
■Court  of  New  Hampshire,  16  N.  B.  B.  205,  the  question 
arose,  as  here,  on  demurrer  to  a  replication,  alleging  fraud  in 
the  contraction  of  the  debt.  It  was  held  that  composition 
worked  a  complete  discharge  of  debts,  and  that  debts  fraudu- 
lently contracted  are  within  its  force.  Reasons  are  given  and 
•cases  are  referred  to  by  the  learned  judge,  fully  sustaining 
the  first  proposition,  but  they  fail,  as  I  think,  to  establish  the 
other,  or  give  ground  for  the  belief  that  congress  contemplated 
such  a  result. 

I  think  the  replication  is  good,  and  the  demurrer  should  be 
overruled. 
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STATE,  AUGUSTUS  R.  MONTGOMERY,  PROSECUTOR,  v.  THE 
INHABITANTS  OF  THE  CITY  OF  TRENTON. 

A  bond  and  mortgage  given  to  the  trustees  for  the  support  of  public  schools, 
cannot  be  deducted  from  the  valuation  of  real  and  personal  estate  for 
which  an  individual  shall  be  assessed  for  taxes. 


On  certiorari  to  the  receiver  of  taxes  of  the  city  of  Trenton, 
bringing  up  the  tax  assessed  upon  the  property  of  the  prose- 
cutor for  the  year  1876. 

Argued  at  November  Term,  1877,  before  Justices  Scudder, 
Dixon  and  Reed. 

For  the  prosecutor,  S.  31.  Dickinson  and  G.  D.  W.  Vroom. 

For  the  defendants,  E.  L.  Campbell. 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.  The  real  and  personal  property  of  the  prose- 
cutor has  been  assessed  at  its  full  amount,  without  allowance 
for  debts.  He  claimed  a  deduction  for  the  sum  of  $10,000, 
being  the  amount  of  a  mortgage  upon  his  real  estate  in  the 
second  ward  of  the  city  of  Trenton,  held  by  the  "  trustees  for 
the  support  of  public  schools." 

His  claim  was  not  allowed  by  the  board  of  assessors  or  the 
commissioners  of  appeal  in  matters  of  taxation,  and  this  writ 
is  brought  to  test  the  validity  of  such  action. 

This  deduction  is  claimed  under  section  twenty  of  the  act 
concerning  taxes,  passed  April  11th,  1866,  which  enacts  "that 
after  making  the  valuation  of  the  real  and  personal  estate  for 
which  an  individual  shall  be  assessed,  it  shall  be  lawful  for 
the  assessor,  or  for  the  commissioners  of  appeal  in  cases  of 
-taxation,  to  deduct  from  such  valuation  any  debt  or  debts 
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bona  fide  due  and  owing  from  such  individual  to  creditors 
residing  within  the  state,"  &c.     Rev.,  p.  1157. 

It  was  conceded,  on  the  argument,  that  the  special  and  local 
laws  applicable  to  this  subject,  existing  prior  to  1875,  are 
repealed  bv  paragraph  twelve  of  the  constitutional  amend- 
ments made  in  that  year,  which  ordains  that  "  property  shall 
be  assessed  for  taxes  under  general  laws,  and  by  uniform  rules, 
according  to  its  true  value."  State,  North  Ward  N.  B'k,  pros., 
v.  Newark,  10  Vroom  380.  It  must  also  be  admitted  that  this 
case  is  not  affected  by  the  act  of  April  17th,  1876,  (Rev.,  p. 
1174,)  which  authorizes  the  owners  of  lands  in  certain 
counties  to  agree  not  to  apply  for  any  deduction  by  reason  of 
mortgages  on  lands,  for  there  is  no  such  agreement.  Nor 
will  the  supplement  approved  April  17th,  1876,  (Rev.,  p. 
1163,)  which  exempts  mortgages  on  lands  from  taxation, 
unless  claimed  by  the  owner  and  allowed  by  the  assessor,  aid 
us  in  determining  this  question. 

The  only  material  inquiry  is,  whether  the  deduction  for 
debts,  allowed  in  the  twentieth  section  of  the  act  of  1866,. 
is  applicable  to  a  debt  secured  by  bond  and  mortgage  held 
by  the  trustees  for  the  support  of  public  schools  of  New 
Jersey. 

The  second  section  of  the  above  act  enacts  "  that  all  real 
and  personal  estate  within  this  state,  whether  owned  by  indi- 
viduals or  by  corporations,  shall  be  liable  to  taxation  at  the 
full  and  actual  value  thereof,"  &c.  The  twentieth  section, 
allowing  debts  to  be  deducted,  is  therefore  an  exception  to  the 
comprehensive  terms  of  the  second  section.  As  such  exception 
it  is  subject  to  the  rule  of  strict  construction  which  obtains  in 
all  cases  where  exemption  or  deduction  is  claimed  from  as- 
sessments of  taxes  for  public  purposes.  The  rule  is  thus 
stated  :  The  intention  to  exempt  must,  in  any  case,  be  ex- 
pressed in  clear  and  unambiguous  terms.  Taxation  is  the 
rule;  exemption  is  the  exception.  All  exceptions  are  to  be 
strictly  construed  ;  they  embrace  only  what  is  within  their 
terms.     Cooley  on  Taxation  146. 

By  the  words  of  the  twentieth  section,  all  debts  may  not  be 
deducted,  but  only  such  as  are  due  to  creditors  residing  in 
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this  state.  The  creditor  of  the  prosecutor  in  this  case,  to  whom 
the  debt  is  due  and  owing,  is  the  State  of  New  Jersey,  rep- 
resented by  the  trustees  for  the  support  of  public  schools. 
As  such  trustees,  they  have  no  individual  ownership  or  prop- 
erty in  this  debt,  secured  by  bond  and  mortgage.  They  are- 
public  agents,  and  not  the  trustees  of  private  property.  The 
debt  represents  so  much  of  the  state  funds  raised,  received  and 
held  for  a  special  purpose,  and  invested  by  authority  of  law, 
which  these  trustees  are  required  to  administer,  apportion  and 
distribute,  according  to  the  express  direction  of  the  statute 
by  which  they  are  appointed.     Rev.,  p.  1081,  §  65,  &c. 

The  true  creditor,  therefore,  is  not  these  state  officers,  who 
merely  represent  the  public  for  the  convenient  transaction  of 
business,  whose  duties  are  merely  fiduciary  and  honorable, 
but  the  state  itself,  representing  the  people  who  have  con- 
tributed these  funds  by  taxation,  and  in  other  ways.  Is  the 
state,  then,  within  the  terms  of  this  act,  which  authorizes  the 
deduction  of  debts  due  and  owing  to  resident  creditors  ?  It 
is  only  by  the  greatest  latitude  of  construction  that  we  can 
say  that  the  state  resides  within  the  state.  The  word  "  residing " 
refers  to  individual  abode,  though  it  is  sometimes  used  figu- 
ratively. It  will  not  apply  to  the  state  in  its  representative 
and  governmental  relation  to  its  citizens.  The  people,  as  indi- 
viduals, reside  in  the  state,  but  the  political  body  called  the  state 
cannot  be  said,  in  the  proper  use  of  language,  to  reside  any- 
where. It  is  evident  that  the  construction  which  the  prosecutor 
claims,  was  not  in  the  mind  of  the  legislature  when  we  consider 
the  cause  of  allowing  the  exemption.  It  was  to  take  the  tax  off 
one  and  put  it  upon  another.  It  is  commonly  thought  that 
the  taxation  of  debtor  and  creditor  is  double  taxation,  and  it 
is  a  popular  doctrine  that  a  person's  debts  should  be  deducted 
to  ascertain  the  amount  of  his  taxable  property.  Whether 
this  is  a  correct  principle  of  assessment  is  doubtful,  but  the 
legislature  have  acted  upon  it  in  passing  this  act,  which  allows 
the  deduction  of  debts  when  the  creditor  resides  in  the  state, 
and  is  taxable  here.  If  the  debtor  is  allowed  to  take  from 
the  valuation  of  his  property  the  amount  he  owes  to  another,. 
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the  legislature  intended  that  the  creditor  should  pay  tax  for 
the  amount  thus  deducted,  as  part  of  his  taxable  property. 
This  could  not  be  done  when  the  creditors  were  non-resident, 
hence  the  limitation  to  debts  due  to  creditors  residing  within 
the  state,  and  taxable  here.  It  is  manifest  that  there  was  no 
purpose  to  release  the  debtor  unless  the  tax  could  be  collected 
from  the  creditor.  It  was  the  intention  to  tax  all  property 
within  the  state.  Either  the  debtor  must  pay  the  full  tax  for 
the  property  he  holds,  or,  if  he  claim  a  deduction  for  his 
debts,  he  and  his  creditors  together  must  pay  the  tax.  If  it 
was  the  intention  to  exempt  the  borrower  of  state  funds  from 
taxation  to  the  amount  of  his  loan,  and  withdraw  from  the 
taxable  property  of  the  state  the  large  sum  represented  by  the 
school  fund,  there  should  have  been  some  clear  expression  of 
such  purpose,  and  it  should  not  be  left  to  doubtful  interpre- 
tation. When  money  passes  out  of  the  state  treasury  into 
the  hands  of  a  citizen,  it  loses  its  immunity  from  taxation  as 
public  funds,  and  becomes  assessable  as  individual  property, 
unless  expressly  exempted.  The  bonds  and  mortgages  rep- 
resenting these  funds  are  held  by  public  officers  as  public  prop- 
erty, and  are  not  liable  to  taxation.  Neither  in  the  words 
used  in  this  act  nor  in  its  reason,  do  I  find  the  unambiguous 
expression  which  is  required  to  exempt  property  from  the 
burden  of  general  taxation. 
The  assessment  is  affirmed. 


STATE,    REBECCA    R.    ALDEN,   PROSECUTRIX,  v.    CITY  OF 
NEWARK  AND  CITIZENS'  GAS  LIGHT  COMPANY. 

1.  Where  the  record  of  proceedings  on  tax  sale  of  land  is  in  this  court,  a 
writ  of  certiorari  may  be  used,  as  auxiliary  to  the  former  writ,  to  bring 
in  other  parties,  to  conclude  them  by  the  record. 

2.  In  this  case,  objections  to  the  return  made  by  the  city  held  to  be 
waived  bv  writcen  agreement  of  counsel 
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3.  The  act  of  April  2d,  1S69,  {Rev.,  p.  1045,  i  directing  that  proceed- 
ings in  which  tax  sales  and  conveyances  are  founded  shall  not  be 
questioned  collaterally,  but  may  be  at  any  time  reviewed  by  cer- 
tiorari, &c,  is  in  aid  of  the  ejectment,  and  should  not  be  so  construed 
as  to  abridge  the  time  within  which  such  action  may  be  brought. 

4.  The  words  shall  have  been,  or  shall  be,  in  the  act  passed  April  9th,  1875, 
to  heal  defects  in  public  notices,  are  prospective  and  not  retrospective. 
The  intent  to  make  statutes  retroactive  must  clearly  appear  by  ex- 
press words  or  by  necessary  implication. 


On  certiorari  to  set  aside  proceedings  for  sale  of  land  for 
taxes,  and  declaration  of  sale. 

Argued  at  November  Term,  1877,  before  Justices  Scudder, 
Dixon  and  Reed. 

For  the  prosecutor,  Cortlandt  Parker. 

For  the  defendants,  T.  N.  McCarter. 

The  opinion  of  the  court  was  delivered  by 

Sctjdder,  J.  These  proceedings  were  before  this  court 
on  certiorari  at  the  suit  of  the  prosecutrix,  Rebecca  R.  Alden 
v.  Mayor,  &c,  of  Newark,  7  Vroom  288.  On  motion, 
.David  H.  Tichenor,  who  had  become  owner  of  the  land  in 
controversy,  by  declaration  of  sale,  and  who  had  warranted 
the  title  to  another  to  whom  he  had  conveyed  the  land  sold 
for  taxes,  was  admitted  to  defend  the  title.  At  that  time 
the  Citizens'  Gas  Light  Company  had  become  purchasers  of 
these  lots  of  land,  but  were  not  mentioned  or  defended  in 
that  action.  Why  it  was  so,  does  not  appear.  After  the 
death  of  Joseph  L.  Alden,  the  former  owner  of  these  lots  at 
the  time  they  were  assessed  for  taxes,  the  prosecutrix,  his 
widow,  on  March  10th  1870,  brought  an  action  in  the  Essex 
Circuit  Court.  In  June,  1871,  the  first  writ  of  certiorari 
was  sued  out  by  her  in  aid  of  her  action  of  ejectment,  which 
was  still  pending.  This  practice  of  attacking  the  tax  title 
directly  by  certiorari,  instead  of  indirectly  by  action  of  eject- 
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ment,  was  made  necessary  by  the  act  passed  April  2d,  1869, 
(Rev.,  p.  1045,  §  15,)  which  enacts  that  "the  proceedings 
upon  which  such  deeds,  declarations  of  sale  and  conveyances 
are  founded,  shall  not  be  subject  to  be  questioned  collaterally, 
but  may  be  at  any  time  reviewed  by  certiorari,  or  other  pro- 
ceeding in  the  Supreme  or  Circuit  Courts."  State,  Graham 
pros.,  v.  Paterson,  8  Vroom  380. 

The  former  writ  of  certiorari  in  this  case  failed  in  its  pur- 
pose, because  the  Citizens'  Gas  Light  Company  were  not 
made  parties  to  it,  and  were  not,  therefore,  bound  by  its 
adjudication.     Fleischauer  v.  West  Hoboken,  10  Vroom  421. 

Hence  this  writ  has  been  prosecuted  to  test  the  title  of  the 
gas  light  company.  It  is  defended  by  them,  and  their 
counsel  has  made  a  preliminary  motion  to  set  aside  and  dis- 
miss the  writ  on  the  technical  ground  that  there  is  no  record 
brought  here  by  the  writ.  The  return  contains  a  certified 
•copy  of  the  ordinance,  assessment,  warrant,  return  of  collector 
of  taxes,  notices,  advertisements  and  proceedings,  which  are  in 
the  nature  of  records,  under  which  the  sale  of  Joseph  L. 
Alden's  house  and  lot  of  land  was  made  for  taxes  assessed  in 
1859.  There  is  technically  no  record,  and  these  certified 
copies  and  papers  have  been  returned  for  the  record.  Trans- 
scripts  are  often  returned  as  the  record,  and  sometimes,  in 
judgment  of  law,  are  such.  Nichols  v.  State,  2  South.  540; 
Morrel  v.  Fearing,  Spencer  670 ;  Browning  v.  Cooper,  3  Hair. 
196;  Morris  Canal  ads.  State,  2  Green  411;  Stone  v.  Mayor, 
■&c,  of  New  York,  25  Wend.  157. 

But  the  specific  objection  is,  that  the  record  being  already 
in  this  court  in  the  former  suit,  it  is,  in  legal  contemplation, 
not  in  the  custody  of  the  city  of  Newark,  to  be  sent  here  in 
answer  to  the  writ.  But  the  record  is  only  removed  as  to 
the  parties  in  the  former  certiorari,  and  a  second  writ  may 
now  be  used  to  bring  in  other  parties,  to  conclude  them  by 
the  record.  If  the  record  were  actually  here,  there  can  be  no 
objection  to  issuing  a  second  writ  of  certiorari  as  an  auxiliary 
writ  to  bring  in  these  new  parties. 

This  reason,  however,  if  it  were  valid,  should  not  prevail 
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in  this  case,  because  the  respective  attorneys  of  the  prosecu- 
trix and  of  the  defendants  have  signed,  an  agreement  in 
writing  that  the  return  made  by  the  city  to  this  writ  shall  be 
the  return  of  all  parties  defendant.  The  Citizens'  Gas  Light 
Company  have,  by  this  agreement,  joined  with  the  city  in 
making  this  return,  and  are  bound  by  it.  They  cannot 
object  to  the  validity  of  their  own  return. 

It  is  an  answer  to  the  further  objection  that  the  prosecu- 
trix was  not  entitled  to  the  writ  against  these  defendants,  by 
reason  of  the  delay  in  its  prosecution,  to  say  that  this  was  a 
proper  matter  for  the  consideration  of  the  justice  who  allowed 
the  writ,  and  was  passed  upon  by  him.  This  court  will  not, 
therefore,  dismiss  the  writ  for  laches,  unless  there  is  manifest 
error  in  its  allowance.  The  act  of  1869,  above  cited,  says 
these  proceedings  may  be,  "at  any  time,"  reviewed  by  cer- 
tiorari. With  this  liberal  statutory  allowance,  the  time  should 
be  extended  in  cases  like  this  to  at  least  the  period  limited 
for  an  action  of  ejectment,  otherwise  the  statute  might,  in 
effect,  shorten  the  limitation  of  time  for  the  recovery  of  pos- 
session of  lauds  within  the  statutoiy  period  of  twenty  years. 
As  the  title  cannot  be  disturbed  collaterally  by  ejectment, 
the  denial  of  this  writ  would  abridge  the  prosecutrix's 
remedy,  which  does  not  appear  to  be  the  purpose  of  the  act. 
The  certiorari  is  intended  to  be  in  aid  of  the  ejectment,  not 
to  defeat  it. 

There  is  also  legal  excuse  for  the  delay  in  prosecuting  this 
writ,  in  the  fact  that  the  prosecutrix  was  under  this  disability 
of  coverture  when  the  sale  was  made,  and  her  action  for 
dower  did  not  accrue  until  her  husband's  death,  which 
occurred  some  time  after  the  deed  had  been  delivered. 

In  7  Vroom  288,  the  tax  title  under  which  the  gas  com- 
pany claim  by  deed  of  conveyance,  was  declared  to  be  invalid, 
because  the  notice  to  delinquent  tax-payers  to  pay  tax  within 
twenty  days  from  the  date  thereof,  was  dated  August  10th, 
1860,  but  was  not  advertised  until  August  11th,  reducing  the 
time  to  nineteen  days.  This  was  held  to  be  insufficient 
under  the  charter,  which  required  twenty  days'  notice. 
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Since  this  decision,  in  June  Term,  1873,  an  act  of  the 
legislature  has  been  passed,  {Rev.,  p.  1166,)  which  enacts 
that  in  all  cases  where  public  notice  for  a  specified  time  is  re- 
quired by  law  to  be  given,  before  proceedings  are  had  for  the 
public  sale  of  lands  for  unpaid  taxes,  no  certificate  of  sale  or  tax 
title  shall  be  set  aside  and  holden  for  naught,  by  reason  of 
any  variance  between  the  date  of  such  notice  and  the  actual 
publication  thereof,  provided  that  notice  shall  have  been,  or 
shall  be  actually  given  for  the  specified  number  of  days  prior 
to  such  proceedings  for  public  sale.  It  repeals  all  acts  and 
parts  of  acts  inconsistent  with  or  repugnant  to  it.  It  is 
claimed  that  the  words  "shall  have  been,"  in  the  proviso, 
relate  to  the  past ;  that  their  effect  is  to  heal  all  irregulari- 
ties in  notices  named  in  the  act,  which  have  occurred  prior  to 
its  passage,  and  that  the  statute  is  intended  to  be  retrospec- 
tive. It  is,  however,  obvious  that  all  the  terms  used  in  this 
act  are  prospective,  and  apply  only  to  the  future.  This  is  so, 
without  dispute,  in  that  part  of  the  section  which  precedes 
the  proviso.  In  the  latter  part  of  the  sentence,  the  only 
words  that  are  alleged  to  have  a  retroactive  signification  are 
those  already  quoted — "shall  have  been."  These  words,  and 
the  following  words  "shall  be,"  will  not,  however,  relate  to 
acts  that  were  past  when  the  law  was  enacted.  "  Shall  have 
been "  is  the  future  perfect  tense,  which  represents  an  event 
as  completed  in  future  time,  and  "  shall  be  "  represents  what 
will  take  place  in  future  time.  If  the  legislature  had  in- 
tended to  make  the  law  retroactive,  it  would  have  been  easy 
to  express  it  by  the  use  of  the  words  has  been  or  had  been,  in 
the  present  or  past  perfect  tense,  or  other  equivalent  words. 
For  an  instance  of  such  expression  see  the  act  of  November 
16th,  1795,  concerning  wills,  section  nine,  construed  in  Corlies 
v.  Little,  2  Green  384.  The  words  there  used  are  "  where 
any  lands  have  been  or  shall  be  given  or  devised,  &c,  or 
have  been  or  shall  be  thereby  ordered  or  directed  to  be  sold," 
&o.  The  court  will  not  assume  that  the  draughtsman  of  the 
act  was  a  bad  grammarian,  in  order  to  make  the  law  retro- 
active, when  there  is  no  other  expression  in  it  which  indicates 
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such  a  purpose.  There  will  be  no  intendment  in  favor  of  a 
retroactive  construction.  The  rule  is  to  construe  all  legisla- 
tive acts  prospectively,  unless  there  be  a  clearly-expressed 
purpose  to  make  them  retrospective,  and  the  language  used 
must  be  so  clear  and  imperative  as  not  to  admit  of  doubt. 
This  intent  must  appear  by  express  words  or  by  necessary 
implication.  Belvidere  v.  Warren  R.  R.  Co.,  5  Vroom  200 ; 
Baldwin  v.  Neivark,  9  Vmom  158 ;  Deegan  v.  Morrow,  2 
Vroom  136;  Sedgwick  on  Stat,  and  Const.  Law  188,  &c. 

This  statute  being  ineffectual  to  cure  these  defects,  and  the 
proceedings  upon  which  the  declaration  of  sale  and  convey- 
ances are  founded  having  been  heretofore  decided  by  this 
court  to  be  invalid,  they  remain  so,  as  to  this  prosecutrix, 
and  will  be  set  aside  so  far  as  they  affect  her  dower  right  in 
the  land  sold,  with  costs. 


EDWARD   KEOGH  v.  WILLIAM   DELANY  AND  EDWARD  G. 

DELANY. 

Where  judgments  assigned  are  canceled  by  fraud  and  mistake,  caused  by 
defendants'  misrepresentations  to  the  plaintiff's  attorney,  the  cancel- 
lation will  be  vacated. 


In  case.     On  motion  to  vacate  entries  of  satisfaction  of 
judgments. 

Argued  at  November  Term,  1877,  before  Justices  Scudder, 
Dixon  and  Reed. 

For  the  plaintiff,  Coult  &  Howell. 

For  the  defendants,  W.  31.  Lyon. 

The  opinion  of  the  court  was  delivered  by 
Scudder,  J.     Judgments  were  obtained  in  the  Supreme 
Court,  on  February  20th,  1874,  in  the  above  actions;    the 
Vol.  xi.  Q 
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first  for  §493.40,  and  the  second  for  $310.06.  David  W. 
Bonnell,  at  the  request  of  the  defendant,  William  Delany, 
who  was  the  principal  debtor,  his  son,  Edward  G.  Delany, 
being  his  surety,  paid  the  amount  of  these  two  judgments,  and 
took  an  assignment  of  them  from  the  plaintiff,  Edward  Keogh, 
May  6th,  1874. 

When  Bonnell  paid  the  judgments,  Delany  gave  him  his 
note  for  $850,  and  it  was  agreed  that  the  assignment  of  the 
judgments  should  be  held  as  collateral  security  for  the  pay- 
ment of  this  note. 

Delany,  being  about  to  obtain  a  loan  upon  his  property,  ap- 
plied to  the  attorney  of  the  plaintiff  for  a  warrant  of  satisfac- 
tion, which  was  given  to  him  inadvertently,  and  the  judgments 
were  canceled  of  record.  To  induce  this  entry  of  satisfaction 
Delany  stated  to  the  attorney  that  the  judgments  had  been 
paid  by  him  and  settled. 

The  note  given  by  Delany  to  Bonnell  was  continued  by 
renewals,  payments  being  made  on  account,  from  time  to  time, 
for  interest,  until,  on  November  15th,  1875,  a  statement  in 
writing  was  made  and  signed  by  Delany,  that  he  owed  Bon- 
nell the  sum  of  $841.59,  for  his  loan  on  account  of  these 
judgments,  costs  and  interest.  On  February  6th,  1875, 
Delany  had  given  Bonnell  a  certificate  that  he  held  the  as- 
signment of  the  above  judgments  against  him  and  his  son, 
until  all  their  obligations  to  him  were  paid. 

Notwithstanding  these  agreements  and  admissions,  Delany 
procured  the  judgments  to  be  canceled,  without  the  knowledge 
or  consent  of  Bonnell.  Upon  these  facts  the  conduct  of 
Delany,  and  his  statement  to  the  attorney  of  record  that  the 
judgments  were  paid  and  satisfied,  was  fraudulent,  and  the 
attorney  of  Keogh  had  no  legal  authority  to  cancel  them  of 
record.  Neither  the  plaintiff,  Keogh,  nor  his  assignee,  Bon- 
nell, gave  him  such  authority.  There  has  been  a  mistake  in 
the  entry  of  satisfaction  made  upon  his  warrant.  By  the  as- 
signment and  agreement  of  the  parties,  Bonnell  is  entitled  to 
hold  the  lien  and  security  of  these  judgments  for  the  money 
he  has  paid  at  the  request  and  for  the  benefit  of  Delany  and 
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liis  son,  and  neither  the  assignor,  Keogh,  nor  his  attorney 
could  legally  enter  satisfaction  of  record  without  the  permis- 
sion of  Bonnell,  after  notice  of  the  assignment.  Where  there 
has  been  a  cancellation  of  judgment  procured  by  fraud  and 
mistake,  as  in  this  case,  this  court  has  the  power  to  vacate  such 
cancellation,  and  restore  the  lien  of  the  judgments,  saving  the 
rights  of  intervening  creditors,  who  have,  in  good  faith  and 
without  knowledge,  given  credit  and  obtained  liens  upon  the 
belief  that  such  judgments  have  been  legally  satisfied.  Bebee 
v.  Bank  of  New  York,  1  Johns.  529;  War  dell  v.  Eden,  2 
Johns.  Cos.  258. 

The  motion  for  rule  to  vacate  the  cancellation  of  the  judg- 
ments is  granted. 


LAVINIA  EGE  ads.  ISAAC  N.  DOCKERTY. 

Where  a  party  has  signed  a  judgment  bond,  upon  which  judgment  has 
been  entered,  it  requires  more  than  a  doubt  raised  by  uncertain  and 
conflicting  evidence,  to  destroy  the  security  of  such  judgment,  on 
motion  to  set  it  aside  by  the  obligor ;  its  invalidity  should  be  clearly 
established. 


On  motion  to  set  aside  judgment  on  bond  and  warrant  of 
attorney  to  confess  judgment. 

Argued  at  November  Term,  1877,  before  Justices  Scudder, 
Dixon  and  Reed. 

For  the  defendant,  E.  P.  Conkling. 

For  the  plaintiff,  John  T.  Bird. 

The  opinion  of  the  court  was  delivered  by 
Scudder,  J.     A  judgment  was  entered  in  this  court,  Octo- 
ber 21st,  1876,  on  bond  and  warrant  of  attorney,  duly  exe- 
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cuted  by  the  defendant,  Lavinia  Ege,  to  the  plaintiff,  Isaac 
N.  Dockerty,  for  83260,  the  penalty  of  said  bond. 

The  defendant  now  moves  to  vacate  the  judgment,  because 
the  sum  named  in  the  condition  of  the  bond  ($1 630.1 8)  is 
more  than  she  owed  the  plaintiff  at  the  time  of  its  execution, 
and  she  supposed,  at  the  time  she  signed  it,  that  it  was  a  note, 
and  not  a  bond  with  warrant  of  attorney.  She  professes  to 
be  ignorant  of  the  forms  of  business,  though  she  had  been  a 
widow  for  about  sixteen  years,  in  charge  of  her  late  husband's 
farm  and  property  as  the  executrix  of  his  will  and  the  guardian 
of  their  children.  She  admits  that  she  owed  the  plaintiff  a 
large  sum  of  money  at  the  time,  which  she  states  at  $600  or 
$800,  by  guess,  giving  no  figures,  items  or  amounts  upon 
which  her  calculation  is  made.  Her  charge  is  that  the  plain- 
tiff persuaded  her  to  go  to  the  office  of  a  very  respectable 
attorney,  and  there,  with  his  knowledge  and  connivance,  she 
was  induced  to  sign  a  judgment  bond,  while  too  sick  to  attend 
to  business,  for  more  than  twice  the  amount  that  she  actually 
owed.  She  says  the  paper  was  not  read  or  explained  to  her 
before  she  signed  it;  that  she  could  not  read  it,  and  was 
deceived. 

The  testimony  of  the  attorney  who  prepared  the  papers,  and 
the  plaintiff,  who  was  present,  contradict  all  these  allegations, 
and  they  produce  the  two  notes,  dated  respectively  April  1st, 
1868,  for  $650,  and  April  1st,  1869,  for  $323.20,  and  a  state- 
ment of  balance  of  book  account,  amounting  to  §281.19,  which 
several  sums,  with  interest,  appear  in  the  figures  and  calcu- 
lations made  by  the  attorney  at  the  time  of  the  execution  of 
the  bond,  showing  a  total  indebtedness  exceeding  the  amount 
of  the  condition  of  the  bond.  The  sum  was  reduced  to  meet 
some  disputed  credits.  There  can  be  no  doubt,  on  the  presen- 
tation of  these  proofs,  that  the  sum  was  named  and  agreed 
upon,  and  the  papers  prepared  in  accordance  with  the  views 
of  the  parties.  Nor  does  it  clearly  appear,  in  the  defendant's 
evidence,  that  there  has  been  any  miscalculation  or  overcharge 
in  the  amount.  The  charge  that  the  date  of  the  second  note,  for 
$323.20,  has  been  altered  from  April  1st,  1867,  to  April  1st,. 
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1869,  which  is  supported  by  the  opinion  of  two  expert  wit- 
nesses, if  shown  to  the  satisfaction  of  the  court,  will  not  annul 
it,  when  it  appears  that  it  was  afterwards,  at  the  time  of  the 
execution  of  the  bond,  shown  and  admitted  to  be  correct 'in 
amount.  The  defendant,  in  her  testimony,  admits  that  she 
gave  and  owed  a  note  of  about  that  amount,  while  she  denies 
the  correctness  of  the  §650  note,  which  has  no  appearance  of 
being  altered. 

The  testimony  of  the  statements  made  by  the  parties  to 
witnesses,  of  the  estimated  amount  of  the  indebtedness  at 
different  times,  is  uncertain  in  the  quality  and  degree  of  evi- 
dence, and  not  sufficient  to  overthrow  the  express  admissions 
and  acts  of  the  parties,  when  together  in  the  presence  of  their 
chosen  attorney,  for  the  purpose  of  ascertaining  accurately  the 
amount  on  a  full  settlement.  After  a  paper  has  been  duly 
executed,  with  all  legal  formalities,  in  the  presence  of  an 
attorney  of  the  court,  who  testifies  that  the  parties  fully  un- 
derstood the  transaction,  it  requires  more  than  mere  suspicions 
and  guesses  at  the  amount  of  indebtedness  to  overthrow  the 
judgment.  As  to  the  degree  of  evidence  required  in  such 
cases,  this  court  has  said  :  "  If  the  evidence  was  more  nearly 
balanced — nay,  if  it  be  admitted  that  the  scales  were  in  equi- 
poise— the  case  would  not  be  altered.  It  requires  more  than  a 
doubt  to  destroy  the  security  of  a  judgment ;  its  invalidity 
should  be  clearly  established."     Caldwell  v.  Fifield,  4  Zab.  154. 

If  this  be  the  rule  where  creditors  are  attacking  a  judgment, 
a  fortiori  should  the  defendant  be  held  to  clear  proof  where 
she  charges  fraud,  and  pleads  her  ignorance  and  imposition 
practised  upon  her,  when  it  is  manifest  that  all  the  usual 
caution  in  preparing  such  papers  was  shown. 

The  defendant  has  failed  to  satisfy  us  in  that  she  was  de- 
ceived in  the  execution  of  the  judgment  bond,  and  the  motion 
to  vacate  the  judgment,  or  any  part  of  it,  is  refused. 
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KOBERT  BEATTIE  ET  AL.  v.  HENRY  J.  DAVTD. 

Where  a  reference  is  made  at  the  circuit  by  consent  of  parties,  neither 
party  can  file  a  dissent  or  exceptions,  or  have  a  trial  by  jury.  A 
motion  may  be  made  to  set  aside  the  report,  as  in  case  of  a  verdict, 
for  legal  cause  shown. 


In  matter  of  reference  at  the  circuit,  and  motion  for  trial 
by  jury  on  exceptions  to  the  referee's  report. 

Argued  at  November  Term,  1877,  before  Justices  Scud- 
der,  Depue  and  Reed. 

For  the  plaintiffs,  Collins  &  Corbin. 

For  the  defendant,  Coult  &  Howell. 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.  Section  one  hundred  and  seventy-nine  of 
the  practice  act  authorizes  any  justice  of  the  Supreme  Court 
at  the  circuit  to  refer  all  actions  in  which  matters  of  account 
are  in  controversy,  subject  to  the  provision  of  section  one 
hundred  and  seventy-seven,  which  provides  that  the  parties 
at  the  time  of  such  reference  may  enter  their  dissent  there- 
from, and,  at  the  term  in  which  the  report  is  filed,  demand  a 
trial  by  jury  of  exceptions  to  the  report. 

The  trial  by  jury  is  thus  saved  to  the  parties  who  may  feel 
aggrieved  by  the  report,  because  the  court  has,  upon  its  own 
motion,  deprived  them  of  a  trial  in  this  form  by  compulsory 
reference. 

Where,  however,  as  in  this  case,  the  parties,  by  agreement, 
consent  that  the  cause  may  be  referred  to  a  referee  chosen  by 
themselves,  and  make  that  consent  a  rule  of  court,  they  can- 
not enter  a  dissent  to  the  report  and  demand  a  trial  by  jury. 
They  have  chosen  their  own  tribunal  and  must  abide  by  the 
decision.  The  court  will,  however,  control  the  report  as  the 
verdict  of  a  jury  would  be.  Excelsior  Carpet  Lining  Co* 
v.  Potts,  7  Vroom  301. 
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Rule  one  hundred  and  seven  of  the  Supreme  Court  directs 
that  unless  the  parties  shall  state  whether  the  award  shall 
have  the  effect  of  a  finding  or  a  verdict,  and  in  the  absence 
of  such  statement,  the  award  shall  be  treated  as  a  verdict. 
But  there  is  no  provision  in  this  rule,  or  elsewhere,  that  will 
bring  the  case  of  a  reference  by  consent  of  parties  within  sec- 
tions one  hundred  and  seventy-seven  and  one  hundred  and 
seventy-nine  of  the  practice  act. 

The  motion  must  be  made  to  set  aside  the  report  or  award 
as  a  verdict,  for  proper  cause. 

The  motion  for  trial  of  exceptions  by  a  jury  is  refused, 
with  costs. 


THE  NOKTHAMPTON  LIVE  STOCK  INSURANCE  COMPANY  v. 
SAMUEL  J.  STEWAET. 

1.  Bills  of  cost  may  be  taxed  and  filed,  after  remittitur  from  the  Court  of 
Errors,  and  after  the  first  day  of  the  second  term  after  the  final  judg- 
ment shall  be  rendered,  (Rule  84,)  if  done  before  the  record  is  made 
up  by  the  clerk. 

2.  Costs  of  printing  may  be  included  in  such  taxation,  in  the  discretion 
of  the  court. 


On  motion  for  allowance  of  costs  of  printing,  in  the  bill  of 
costs  to  be  taxed  and  filed  in  the  above  cause. 

Argued  at  November  Term,  1877,  before  Justices  Scudder, 
Dixon  and  Reed. 

For  the  plaintiff,  J.  F.  Dumont. 

For  the  defendant,  B.  C.  Frost. 

The  opinion  of  the  court  was  delivered  by 
Scudder,  J.     The  objection  made  to  the   allowance  of 
costs,  including  the  costs  of  printing,  is  that  it  is  too  late. 
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The  judgment  in  this  court  ou  certiorari  was  entered 
November  6th,  1876,  as  appears  by  the  record.  A  writ  of 
error  was  allowed  January  10th,  1877,  and  the  judgment 
was  thereby  taken  to  the  Court  of  Errors  and  Appeals,  and 
affirmed.  Since  the  affirmance,  there  has  been  a  remittitur  to 
this  court,  and  motion  is  now  made  for  these  costs. 

The  right  to  this  allowance  depends  upon  the  construction 
of  rule  eighty-four  of  the  Supreme  Court,  which  requires  that 
bills  of  cost  shall  be  taxed  and  filed  on  or  before  the  first  day  of 
the  second  term  after  the  final  judgment  shall  be  rendered,  or 
otherwise  the  record  of  said  judgment  shall  be  filled  up  with 
nominal  costs  only,  and  in  that  form  be  signed  in  the  judg- 
ment-book, and  no  costs  of  increase  shall  be  afterwards  ad- 
judged, or  in  anywise  allowed. 

The  apparent  stringency  of  this  rule  has  been  taken  away 
by  the  construction  put  upon  it.  It  has  been  held  to  be  only 
intended  to  expedite  the  business  of  the  court,  and  relieve  the 
clerk  from  embarrassment,  by  authorizing  him,  at  any  time 
after  the  first  day  of  the  second  term  after  judgment,  to  per- 
fect the  record  by  inserting  six  cents,  or  nominal  costs,  if  the 
costs  be  not  then  taxed  and  filed,  instead  of  leaving  a  blank 
in  the  record.     Bruere  v.  Britton,  Spencer  268. 

The  rule  was  not,  therefore,  intended  as  an  exact  limit  to 
the  recovery  of  costs,  but  for  convenience.  It  is  sufficient  if 
the  costs  be  filed  at  any  time  before  the  judgment-roll  or 
record  is  made  up  by  the  clerk.  If  there  be  a  writ  of  error 
allowed  after  judgment,  as  in  this  case,  it  cannot  change  the 
rule,  for  the  successful  party  still  has  by  it  until  the  first  day 
of  the  second  term  after  final  judgment,  to  tax  and  file  his 
costs  in  this  court.  If  there  are  errors,  as  it  was  suggested 
there  might  be,  in  the  taxation  of  costs,  such  can  be  examined 
and  remedied  here  by  motion  for  re-taxation,  and  could  not 
be  corrected  on  writ  of  error. 

It  appears  by  the  certificate  of  the  clerk  that  the  judgment 
has  not  yet  been  formally  made  up  in  this  case,  and  the  ap- 
plication is  therefore  within  the  construction  which  has  been 
given  to  the  rule. 
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In  Kinney  v.  Central  R.  R.  Co.,  5  Vroom  273,  where  costs 
were  taxed  under  like  circumstances,  the  defendants  had  no 
•right  to  recover  costs  against  the  plaintiffs,  who  sued  as  ad- 
ministrators, in  their  representative  capacity,  and  no  order  for 
judgment  had  been  made  by  the  court  after  remittitur.  Here 
there  has  been  such  order,  the  parties  are  liable,  and  costs  are 
recoverable. 

The  costs  of  printing  are  allowable  in  the  discretion  of  the 
court,  by  section  two  hundred  and  eighty-five  of  the  practice 
act.  The  defendant  was  sued  by  a  foreign  corporation,  in  a 
matter  where  he  was  right  in  refusing  to  pay  an  assessment 
made  against  him,  as  will  appear  by  the  judgment  of  the 
Supreme  Court  and  the  Court  of  Errors  and  Appeals, 
(9  Vroom  436 ;  10  Vroom  486,)  and  his  testimony  has  been 
kept  within  proper  limits.  There  is  no  reason  why  a  reason- 
able allowance  should  not  be  made  to  him  for  these  costs. 
The  amount  will  be  determined  by  the  court,  on  application. 


STATE,   SIMON  A.   CUMMINS,  PKOSECUTOR,  v.  ZACHARIAH 
JONES,  COLLECTOR,  &c,  OF  THE  TOWNSHIP  OF  OXFORD. 

Jn  view  of  the  act  of  April  17th,  1S76,  (Rev.,  p.  1163,)  no  claim  for 
deduction  from  taxation  on  account  of  any  debt  secured  by  mortgage 
upon  lands  within  the  state  can  be  allowed  by  any  other  than  the  as- 
sessor of  the  place  wherein  the  lands  are  situate,  and  if  such  claim  be 
made  to  and  allowed  by  him,  then,  in  lieu  thereof,  he  is  to  assess  the 
mortgage  debt,  and  the  tax  so  levied  is  to  be  collected  by  the  collector 
in  and  for  the  same  municipality. 


On  certiorari.     In  matter  of  taxation. 

The  following  facts  are  agreed  upon  by  counsel  in  this  case, 
:and  upon  which  the  court  are  to  decide : 

Simon  A.  Cummins,  the  prosecutor,  lives  in  the  township 
of  Independence,  county  of  Warren.     He  holds  a  mortgage 
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for  §10,000  on  lands  situated  in  the  township  of  Indepen- 
dence. Selden  T.  Scranton  owns  the  farm  in  Independence 
township  upon  which  this  mortgage  is  a  lien.  The  title  to  the 
lands  is  in  him.  He  lives  in  the  township  of  Oxford,  county 
of  Warren. 

Mr.  Scranton  claimed  a  deduction  of  the  assessor  of  the 
township  of  Oxford  for  the  amount  of  this  mortgage,  as  a 
debt  "due  and  owing"  by  him.  It  was  allowed  by  the 
assessor. 

The  assessor  of  Oxford,  who  made  the  deduction  which 
was  claimed  by  Mr.  Scranton,  assessed  this  mortgage  against 
the  prosecutor,  Simon  A.  Cummins.  Mr.  Scranton  was  as- 
sessed for  these  lands,  as  the  owner  thereof,  by  the  assessor  of 
Independence  township,  and  paid  the  tax  to  Independence 
township. 

The  question  to  be  decided  is  whether,  under  the  act  of 
1876,  (Rev.,  p.  1163,)  this  tax  can  be  collected  by  the  col- 
lector of  Oxford  township  against  the  prosecutor,  who  lives 
in  Independence  township,  where  the  land  lies,  which  is 
described  and  set  forth  in  the  mortgage  of  the  prosecutor,  and 
on  which  mortgage  the  tax  is  claimed. 

The  tax  assessed  on  this  mortgage  remained  unpaid  for  the 
space  of  sixty  days,  and  then  the  collector  of  the  township  of 
Oxford  made  out  a  list  "of  the  names  of  delinquents,  under 
section  three  of  the  act  of  1876. 

The  prosecutor  appeared  before  commissioners  of  appeal, 
upon  notice,  but  they  refused  to  take  off  tax,  and  then  pro- 
ceedings were  taken  as  above. 

Argued  at  November  Term,  1877,  before  Justices  Scudder, 
Dixon  and  Reed. 

For  the  prosecutor,  J.  G.  Shipman. 

For  the  defendant,  W.  H.  Morrow. 

The  opinion  of  the  court  was  delivered  by 
Dixon,  J.     Upon  the  facts  stated  in  this  case,  it  is  settled 
that,  save  for  the  act  of  April  17th,  1876,  (Rev.,  p.  1163,) 
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the  deduction  because  of  the  mortgage  debt  must  have  been 
claimed,  at  least  in  the  first  instance,  in  the  township  where 
the  person  claiming  it  resided,  i.  e.,  Oxford.     State  v.  Pearson, 

4  Zab.  254;  State  v.  Grey,  5  Butcher  380;  State,  Force,  pros.,. 
v.  Williamson,  4  Vroom  77;  State,  Perkins,  pros.,  v.  Bishop, 

5  Vroom  45;  State,  Shreue,  pros.,  v.  Crosley,  7  Vroom  425. 
The  statute  just  cited  enacts  that  "  no  mortgage,  or  debt 

secured  thereby,  shall  be  assessed  for  taxation,  unless  a  de- 
duction  therefor  shall  have  been  claimed  by  the  owner  of  the 
land,  and  allowed  by  the  assessor ;  "  and  that  such  mortgages, 
or  debts  secured  thereby  as  shall  be  subject  to  taxation,  shall 
be  assessed  for  taxation  by  the  assessor  making  the  deduction 
on  account  thereof,  and  the  tax  thereon  shall  be  collected  by 
the  collector  of  taxes  in  and  for  the  township  or  city  wherein 
the  lands  in  the  mortgage  described  are  situate." 

The  effect  of  this  enactment  is,  I  think,  to  change  the  city 
or  township  wherein  the  deduction  must  be  claimed,  from 
that  in  which  the  claimant  resides  to  that  in  which  the  mort- 
gaged lands  are  located. 

This  appears  from  several  considerations.  In  the  first 
place,  there  is  the  explicit  command  of  the  statute  that  the 
tax  assessed  is  to  be  collected  by  the  collector  of  the  city  or 
township  where  the  lands  lie;  and  in  our  system  of  taxation 
no  provision  is  made  by  which  a  tax  assessed  in  one  munici- 
pality can  be  certified  by  the  assessor  to  the  collector  of  another 
municipality,  and  be  by  him  collected.  Each  assessor  delivers 
his  duplicate  of  assessment  to  the  collector  within  his  own 
jurisdiction.  Hence  the  designation  of  the  collector  who  is 
to  collect  a  tax  is  virtually  a  designation  also  of  the  assessor 
who  is  to  assess  it. 

Secondly,  the  statute  directs  that  the  tax  is  to  be  collected 
for  the  township  or  city  wherein  the  land  lies,  and  this  affords 
a  reason,  ah  inconvenienti,  against  the  idea  that  the  assessor  of 
any  other  place  is  to  impose  it;  for  the  rate  of  taxation  in 
each  locality  can  be  fixed  only  by  a  comparison  of  the  value 
of  the  ratables  with  the  amount  to  be  realized.  And  the 
value  of  the  ratables  in  a  given  locality  cannot  be  ascertained 
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by  its  assessor,  if  there  may  be,  all  over  the  state,  mortgages 
subject  to  taxation  for  its  benefit,  as  to  which  there  are  for  him 
no  means  of  information.  Moreover,  if  the  assessor  of  the 
district  where  the  land-owner  resides  is  to  allow  the  deduction 
and  tax  the  mortgage,  then  the  assessment  on  the  realty  will 
remaiu  upon  the  full  valuation  of  the  property  ;  and  not  only 
will  that  assessment,  but  also  the  assessment  upon  the  mort- 
gage, go  to  the  municipality  embracing  the  land.  So  it  will 
reap  a  double  taxation  at  the  expense  of  the  locus  domicilii. 
The  counsel  for  the  defendant  seeks  to  evade  this  result  by 
insisting  that  the  clause  requiring  the  tax  to  be  collected  by 
the  collector  in  and  for  the  city  or  township  wherein  the  lands 
are  situate,  does  not  mean  that  the  tax  shall  go  to  the  benefit 
of  such  city  or  township,  but  merely  designates  the  collecting 
officer.  If  this  be  conceded,  then  there  is  no  ])rovision  for 
ascertaining  the  beneficiary  of  the  tax.  The  mortgage  taxed 
is  owned  in  one  jurisdiction,  the  assessment  is  levied  in  another, 
and  the  tax  is  received  in  a  third.  Which  has  the  best  claim 
to  the  proceeds?  I  do  not  think  the  legislature  intended  to 
perplex  the  courts  with  the  logical  solution  of  this  problem. 
It  is  solved  by  the  words  of  the  act,  "  the  tax  shall  be  col- 
lected for  the  city  or  township  wherein  the  lands  described  in 
the  mortgage  are  situate  ; "  and  in  order  that  there  may  not 
be  double  taxation  of  the  property  represented  by  that  mort- 
gage, for  the  benefit  of  that  township  or  city,  no  tax  shall  be 
imposed  on  the  mortgage,  unless  the  owner  of  the  lands  shall, 
in  that  jurisdiction,  claim  a  deduction  from  the  tax  upon  the 
land  because  of  the  mortgage  debt. 

The  same  interpretation  of  the  act  receives  corroboration 
from  the  language  of  the  first  section.  The  deduction  is  to 
be  claimed  by  the  owner  of  the  land.  Under  the  previous 
law,  the  deduction  must  have  been  claimed  by  the  individual 
owing  the  debt,  and  since,  as  an  individual,  he  was  taxed 
nowhere  except  in  the  place  of  his  residence,  only  there  could 
he  claim  the  deduction.  But  as  the  owner  of  laud,  he  is 
subject  to  taxation  only  where  the  land  is  situate,  and  conse- 
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quently,  by  parity  of  reasoning,  only  there  can  he,  as  such 
owner,  demand  the  statutory  allowance. 

In  view,  therefore,  of  this  act,  no  claim  for  deduction,  on. 
account  of  any  debt  secured  by  mortgage  upon  lands  within, 
the  state,  can  be  allowed  by  any  other  than  the  assessor  of  the 
place  wherein  the  lands  are  situate ;  and  if  such  claim  be  made 
to  and  allowed  by  him,  then,  in  lieu  thereof,  he  is  to  assess- 
the  mortgage  debt,  and  the  tax  so  levied  is  to  be  collected  by 
the  collector  of  the  same  municipality,  in  the  mode  provided 
by  law. 

The  tax  imposed  in  this  case  by  the  assessor  of  Oxford  was 
unlawful,  and  must  be  set  aside. 


STATE,  MAKCUS  FLEISCHAUEK,  PROSECUTOR,  v.  THE  IN- 
HABITANTS OF  THE  TOWNSHIP  OF  WEST  HOBOKEN 
AND  ERNEST  PEIGNE. 

1.  Where  a  municipal  corporation  haa  undertaken  to  sell  real  estate  for 
taxes,  the  sale  will  be  set  aside  unless  all  legal  conditions  precedent 
appear,  to  have  been  performed. 

2.  An  assessment  for  taxes  will  not  be  vacated  merely  because  only  one 
of  two  tenants  in  common  was  named  as  owner. 


On  certiorari.     In  matter  of  taxation. 

Argued  at  November  Term,  1877,  before  Justices  Scud- 
der,  Dixon  and  Reed. 

For  the  prosecutor,  I.  W.  Scudder. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  This  cause  was  moved  at  the  February  Term, 
1877,  but  the  court  then  refrained  from  deciding  it,  because 
it  appeared  that  the  title,  which  is  attacked,  was  owned  by 
one  Columbus,  who  had  not  been  made  a  party  to  the  pro- 
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ceedings.  See  10  Vroom  421.  It  is  now  shown  that  before 
suit  brought,  Columbus  had  re-conveyed  to  Ernest  Peigne, 
whose  rights  in  the  premises  had  been  subjected  to  our  juris- 
diction by  service  of  the  writ  of  certiorari  upon  him  as  a 
defendant,  and  the  cause  is  consequently  ripe  for  decision. 

The  writs  bring  up  a  sale  of  lots  53,  54,  56,  57,  58,  59,  60, 
61,  62,  63,  64,  65,  66,  67,  and  three  gores,  made  by  the 
township  of  West  Hoboken,  on  March  10th,  1869,  for  the 
tax  of  1868,  and  also  another  such  sale  of  the  same  premises, 
differently  described,  made  on  December  1st,  1871,  for  the 
tax  of  1870.  In  both  cases,  R.  T.  Bene  was  the  purchaser, 
and  he,  on  January  9th,  1873,  conveyed  to  Ernest  Peigne, 
who,  on  January  10th,  1873,  conveyed  to  Lifria  I.  Columbus, 
who,  on  March  21st,  1874,  re-conveyed  to  Ernest  Peigne. 

The  statute  from  which  the  first  sale  must  derive  its 
legality,  if  it  be  legal,  is  the  seventh  section  of  the  "  Supple- 
ment to  an  act  entitled  '  An  act  to  divide  the  township  of 
North  Bergen,  in  the  county  of  Hudson,'  passed,"  &c. 
Pamph.  L.,  1868,7;*.  595.  This  section  provides  that  if  the 
full  amount  of  any  tax  shall  not  be  paid  and  satisfied  within 
the  time  limited  and  appointed  by  the  township  committee 
for  the  payment  thereof,  it  shall  be  lawful  for  the  township 
committee  to  cause  the  lands  taxed  to  be  sold,  &c.  Under 
the  rule  laid  down  in  Carron  v.  Martin,  2  Dutcher  594,  that 
municipal  corporations,  especially  when  they  attempt  to 
divest  and  transfer  the  title  to  real  estate,  must  be  kept 
strictly  within  the  limits  assigned  them  by  the  statutes,  and 
must  show  that  the  very  case  has  arisen  in  which  they  were 
authorized  to  proceed,  the  designation  by  the  township  com- 
mittee of  a  certain  time  within  which  the  tax  must  be  paid, 
was  a  condition  precedent  to  the  right  to  sell  under  this  act. 
No  such  designation  was  in  fact  made.  The  declaration  of 
sale  recites  that  the  tax  was  not  paid  within  the  time  limited 
and  appointed  for  the  payment  thereof,  but  the  recitals  in  the 
declaration  are,  by  the  statute,  made  evidence  of  only  the 
assessment,  advertisement  and  sale;  and  the  proofs  in  the 
cause  show  that  the  only  action  of  the  committee  was  a  reso- 
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lution  on  December  28th,  1868,  "  that  all  lands  in  arrear  for 
taxes  of  1868  be  advertised  and  sold  for  said  arrears — sale  of 
the  same  to  take  place  on  the  10th  day  of  March  next,  and 
that  the  clerk  be  instructed  to  advertise  and  sell  the  same 
according  to  law."  For  this  defect,  therefore,  this  sale  must 
be  set  aside. 

In  support  of  the  second  sale,  nothing  appears  except  a 
resolution  of  the  committee  passed  September  2d,  1871,  that 
the  clerk  be  instructed  to  give  the  order  to  Mr.  Anderson  to 
proceed  and  sell  all  property  in  arrears  for  taxes.  What  was 
done  between  that  and  the  sale  on  December  1st,  1871,  is 
nowhere  shown.  At  this  time,  the  seventeenth  section  of  a 
further  supplement  to  the  same  act,  (Pamph.  i.,  1871,  p. 
1429,)  embodied  the  township's  authority  to  sell  land  for 
taxes.  Because  of  want  of  compliance  with  its  directions, 
the  second  sale  must  likewise  be  set  aside. 

The  reasons  urged  against  the  assessments  themselves 
ought  not,  I  think,  to  prevail.  The  first,  that  the  assessment 
was  made  in  the  name  of  only  one  of  two  tenants  in  common, 
is  cured  by  the  seventh  section  of  the  act  of  March  17th,  1854, 
[Pamph.  L.,  p.  429;  Rev.,  p.  1163);  and  the  second  reason, 
that  the  descriptions  were  unintelligible,  is  not  true  in  fact. 

Let  the  sales  be  set  aside  and  the  taxes  affirmed. 


THE  NATIONAL  CONDENSED  MILK  COMPANY  v.  BKAN- 
DENBUKGH  AND  NOVELLE. 

1.  A  foreign  corporation  is  liable  to  be  sued  in  this  state,  on  a  contract 
made  in  this  state,  when  summoned  in  accordance  with  our  laws. 

2.  If  the  contract  sued  on  was  made  in  this  state,  the  court  will  not, 
upon  a  motion  to  set  aside  the  service  of  a  summons,  or  to  vacate  a 
judgment  by  default,  for  want  of  jurisdiction,  inquire  whether,  in 
truth,  the  contract  was  made  by  the  corporation.  Such  an  inquiry 
must  be  reserved  for  the  trial  of  the  cause. 

3.  A  judgment  by  default  will  not  be  set  aside  because  the  copy  of  the 
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summons  served  misnamed  one  of  the  plaintiffs,  when  the  error  did 
not  mislead  the  defendant. 
4.  It  may  be  proper  ground  for  letting  in  a  foreign  corporation  to  plead» 
after  judgment  by  default,  because  an  honest  defence  was  not  inter- 
posed through  the  advice  of  foreign  counsel,  bona  fide  followed  by  the 
corporate  officers. 


In  case.     On  motion  to  open  judgment  by  default. 

Argued  at  November  Term,  1877,  before  Justices  Scud- 
der,  Dixon  and  Reed. 

For  the  motion,  S.  B.  Ransom. 

Contra,  J.  A.  Cobb. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  The  defendant  applies  to  set  aside  or  open  a 
judgment  entered  against  it  by  default. 

The  first  reason  urged  for  setting  aside  the  judgment  is, 
that  the  defendant,  being  a  foreign  corporation,  is  not  liable 
to  be  sued  in  this  state,  and  the  service  "of  the  summons  on 
its  president  at  his  residence  in  Paterson  was,  therefore,  a 
nullity. 

Since  the  case  of  Moulin  v.  Insurance  Co.,  4  Zab.  222,  and 
1  Dutcher  57,  it  must  be  regarded  as  the  settled  law  of  this 
court,  that  if  a  corporation  makes  a  contract  in  a  state  other 
than  that  in  which  it  was  chartered,  it  thereby  submits  itself 
to  the  jurisdiction  of  such  foreign  sovereignty  so  far  as  to  be 
liable  to  suit  therein  in  regard  to  that  contract,  when  sum- 
moned according  to  the  laws  of  the  state. 

The  courts  of  England  are  also  asserting  jurisdiction  over 
foreign  corporations  under  similar  circumstances.  Newby  v. 
CoWs  Patent  Fire-arms  Co.,  L.  R.,  7  Q.  B.  293. 

This  principle  determines  the  decision  of  the  question  now 
raised  by  the  defendant.  The  contract  upon  which  the  action 
is  founded  was  made  in  this  state,  and  the  defendant  was 
summoned  in  accordance  with  the  eighty-eighth  section  of 
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the  corporation  act.  Rev.,  p.  193.  The  corporation,  indeed, 
insists  that  it  was  not  a  party  to  that  contract,  and  there- 
fore denies  its  liability  to  suit  in  our  tribunals.  But  this 
contention  involves  directly  the  whole  merits  of  the  cause. 
If  true,  it  defeats  the  plaintiff's  claim  here  and  everywhere. 
It  is  pleadable  in  bar,  and  may  be  given  in  evidence  under 
the  general  issue.  Hence  it  would  not  be  properly  the  sub- 
ject of  a  plea  to  the  jurisdiction.  King  v.  Johnson,  6  East 
583. 

For  the  same  reasons,  it  cannot  be  open  for  final  decision 
in  the  motion  now  pending.  In  the  present  investigation, 
Ave  must  regard  the  plaintiff's  cause  of  action  to  be  such  as 
they  allege  it  to  be,  else  we  shall  be  trying  the  merits  of  the 
controversy  for  the  purpose  of  determining  whether  we  have 
power  to  try  them. 

The  second  ground  upon  which  the  judgment  is  impeached 
is,  that  in  the  copy  of  summons  served  on  the  defendant's 
president,  one  of  the  plaintiffs  was  named  Yandenburgh 
instead  of  Brandenburgh.  The  original  and  all  the  other 
papers  are  correct.  This  error  did  not  at  all  mislead  the 
defendant's  officers,  for  the  president  says  that  he  recognized 
the  plaintiffs  by  the  other  name,  Novelle,  and  supposed  that 
the  name  Vandenburgh  was  a  mistake.  For  such  a  mispri- 
sion of  a  sheriff's  clerk,  courts  would  not,  since  the  statute  of 
jeofails,  disturb  a  judgment,  otherwise  regular,  though 
entered  by  default.  Oakley,  qui  tarn,  v.  Giles,  3  East  167. 
Much  less  would  we,  since  our  more  liberal  statute  of  amend- 
ments.    Practice  Act,  Rev.,  p.  869,  §  138. 

We  think,  therefore,  that  the  judgment  is  neither  void  nor 
irregular. 

The  defendant  further  seeks  to  be  permitted  to  plead,  on 
the  ground  that  it  has  a  real  defence,  which  it  was  prevented, 
from  interposing  by  the  misunderstanding  of  its  president. 

The  evidence  taken  under  the  rule  to  show  cause,  discloses 
that  there  is  a  real  question  whether  the  contract  sued  on  was 
made  with  the  defendant,  or  with  the  individual  who,  at  the 
time,  happened  to  be  also  its  manager;  a  question  of  fact, 

Vol.  xi.  h 
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which  should  be  submitted  to  a  jury,  unless  the  defendant  is 
chargeable  with  having  waived  its  rights.  It  appears  that 
when  the  president  received  the  copy  of  summons  served  on 
him,  he  consulted  counsel  in  New  York  as  to  what  course  he 
should  take,  and  was  advised  that  the  courts  of  this  state  had 
no  jurisdiction  over  the  company,  and  therefore  he  need 
give  the  matter  no  further  concern.  Such  advice  was,  per- 
haps, not  the  best  that  could  have  been  given,  but  we  think 
that  because  the  corporate  officers  bona  fide  followed  it,  we 
ought  not  to  visit  on  the  corporation  the  penalty  of  remain- 
ing condemned  without  a  hearing,  when  we  can  afford  it  a 
trial  at  no  other  prejudice  to  the  plaintiffs  than  a  short  delay. 
The  defendant  should  pay  to  the  plaintiffs  the  costs  of  the 
judgment  and  execution  already  obtained,  and  of  contesting 
this  rule  to  show  cause,  and  thereupon  should  be  permitted 
to  plead ;  the  judgment  and  execution,  with  perfected  levy, 
standing  as  security  for  such  sum  as  the  plaintiffs  may  finally 
recover  in  the  suit. 


HENRY  L.  POTTER  v.  ROBERT  ROBINSON. 

"When  a  debtor,  who  has  been  remanded  to  prison  upon  the  undertaking 
and  agreement  of  a  dissatisfied  creditor,  pursuant  to  the  thirteenth 
section  of  the  insolvent  debtors'  act,  (Rev.,  p.  500,)  gives  bond,  and 
is  released  from  custody  under  the  same  section,  the  creditor's  obli- 
gation to  pay  the  weekly  stipend  is  thereby  terminated. 


On  certiorari. 

Argued  at  November  Term,  1877,  before  Justices  Scudder, 
Dixon  and  Reed. 

For  the  plaintiff,  Garret  Berry. 

For  the  defendant,  /.  Henry  Stone. 
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The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  The  defendant,  being  in  custody  on  a  capias, 
at  the  suit,  ex  contractu,  of  the  plaintiff,  made  application  to 
the  Common  Pleas  of  Union  county  for  the  benefit  of  the 
"  insolvent  laws."  At  the  hearing  thereunder,  the  plaintiff, 
not  being  satisfied,  in  accordance  with  the  thirteenth  section 
of  the  "insolvent  debtors'  act,"  (Rev.,  p.  500,)  entered  into 
the  statutory  undertaking,  and  agreed  in  writing  to  allow 
and  pay  $2  per  week  to  and  for  the  support  of  the  defendant, 
whereupon  the  court  remanded  him  to  prison.  Immediately 
on  such  remand,  the  defendant  gave  the  bond  authorized  by 
the  proviso  of  the  same  section,  conditioned  for  his  compliance 
with  the  insolvent  laws,  and  was  forthwith  discharged  from 
custody.  The  plaintiff  did  not  thereafter  pay  the  weekly  sum 
stipulated,  and  for  that  cause  the  court,  on  the  defendant's 
application,  ordered  him  to  be  discharged.  This  order  is 
brought  before  us  by  certiorari,  and  the  question  presented, 
discussed  and  to  be  decided  is,  whether  the  plaintiff  was  bound 
to  pay  the  weekly  stipend  after  the  defendant's  release  from 
imprisonment. 

The  argument  urged  before  us,  in  support  of  the  view 
adopted  by  the  court  below,  is  mainly  that  the  language  of 
the  statute  requires  the  payment  under  all  circumstances,  and 
it  is,  therefore,  not  within  the  province  of  the  courts  to  create 
an  exception — ita  lex  scripta  est — and  the  judiciary  must 
simply  declare,  not  make  the  law. 

It  should  not,  however,  be  forgotten  that  while  this  is  clearly 
the  duty  of  the  courts,  yet,  in  performing  that  duty,  we  must 
not  confine  our  examination  to  the  bare  words  of  the  statute ; 
we  are  to  look  also  at  the  reason  of  the  enactment,  and  guard 
against  an  absurd  conclusion,  if  a  literal  construction  would 
lead  thereto.  The  intent  of  the  legislature,  as  ascertained  by 
the  court,  constitutes  the  law,  and  the  court  will  not  conclude 
that  that  intent  was  unreasonable  or  absurd,  if  such  a  con- 
clusion can  be  evaded. 

The  provision  enabling  the  dissatisfied  creditor  to  keep  his 
debtor  in  confinement  pending  the  subsequent  proceedings, 
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notwithstanding  the  purpose  of  the  court  to  release  him,  first 
appears  in  the  act  of  March  18th,  1795,  section  six.  Elm. 
Dig.  250.  From  that  time  until  the  act  of  February  24th, 
1858,  (Pamph.  L.,  p.  103,)  the  debtor  was  bound  to  remain 
in  custody  until  his  right  to  a  final  discharge  was  settled,  pro- 
vided the  creditor  complied  with  the  terms  of  the  statute.  One 
of  those  terms  was  that  the  creditor  should  agree  to  pay  and 
should  pay  such  sum  as  the  court  might  direct,  not  exceeding, 
at  first,  four  shillings ;  then,  (November  28th,  1822,  Elm. 
Dig.  256,)  $1 ;  then,  (April  16th,  1846,  Nix.  Dig.  410,)  $2  per 
week,  to  and  for  the  support  of  the  debtor ;  to  be  paid  to  the 
debtor  or  jailor,  originally,  on  the  second  day  of  each  week; 
afterwards,  (November  28th,  1822,  Elm.  Dig.  256,)  in  such 
sum  and  at  such  time  as  the  creditor  might  choose,  but  not  to 
be  withheld  for  a  space  longer  than  a  week  at  any  one  time. 
The  purpose  of  this  allowance  is  declared  by  the  act  itself  to 
be  "  the  support  of  the  debtor,"  and  the  necessity  for  its 
prompt  payment,  or  the  immediate  discharge  of  the  debtor,  is 
indicated  in  the  language  of  Chief  Justice  Ewing  in  State  v. 
Stiles,  7  Halst.  296,  where  he  decides  that  notice  of  the  appli- 
cation for  discharge  need  not  be  given  to  the  creditor,  lest, 
pending  the  delay,  the  debtor  may  be  starving  or  subsisting 
on  the  bounty  of  others,  from  the  want  of  what  the  creditor 
has  engaged  to  supply.  This  exigency,  of  starving  or  sub- 
sisting on  the  bounty  of  others,  could  not  press  upon  the 
debtor,  save  while  he  was  in  confinement,  and  it  is  reasonable 
to  presume  that  the  provision  which  the  law  has  made  to  meet 
it  was  not  designed  to  extend  beyond  the  same  period.  It 
was  because  of  the  debtor's  inability  to  support  himself  while 
actually  imprisoned,  that  the  law  required  his  creditor  to 
support  him,  and  the  alternative  for  the  creditor's  failure  so 
to  do  was  the  prompt  discharge  of  the  debtor,  that  he  might 
avail  himself  of  his  own  resources.  This  discharge  was,  under 
the  original  statute,  to  be  a  release,  not  only  from  physical 
restraint,  but  also  from  legal  liability  to  further  arrest — a 
final  discharge ;  but  it  was  the  release  from  actual  custody 
which  exonerated  the  creditor  from  the  duty  of  subsequent. 
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payment,  and  the  discharge  of  the  debtor  from  legal  liability 
accompanied  that  release  only  because  the  statute  had  no 
provision  for  separating  them. 

But  the  act  of  February  24th,  1858,  made  such  provision, 
and  distinguished  between  the  release  from  bodily  restraint 
and  that  from  legal  liability,  enabling  the  debtor,  on  giving 
bond,  to  be  at  large  pending  the  question  of  his  final  acquit- 
tance. This  act,  however,  did  not  in  terms  declare  whether 
freedom,  so  obtained,  should  terminate  the  creditor's  obliga- 
tion to  pay,  but  provided  that  all  subsequent  proceedings 
should  be  had  in  like  manner,  " as  near  as  may  be"  as  if 
the  debtor  were  actually  in  prison,  under  the  remand  of  the 
court.  This  phrase  as  near  as  may  be,  manifestly  contem- 
plates some  variation  from  the  prescribed  course.  The  extent 
of  such  variation  is  not  defined,  and  hence  it  is  for  the  courts 
to  give  such  effect  to  this  new  provision  as,  in  reason,  ought 
to  flow  from  it.  It  should  not  be  limited  by  the  physical 
possibilities  of  the  case,  but  should  be  made  inclusive  of  what- 
ever changes  the  spirit  of  the  legislation  requires.  Under  the 
guidance  of  the  two  rules  of  construction  laid  down  by  Vattel, 
(Potter's  Dwar.  on  Stat.  128,)  "  Every  interpretation  that  leads 
to  an  absurdity  ought  to  be  rejected ; "  and  "  The  reason  of  the 
law,  that  is,  the  motive  which  led  to  the  making  of  it,  is  one  of 
the  most  certain  means  of  establishing  the  true  sense,"  I  think 
no  doubt  can  exist  that  the  legislature  has  not  required  a 
creditor  to  pay  his  debtor  a  weekly  stipend,  merely  because 
the  former  undertakes  to  show  the  latter  not  entitled  to  the 
benefit  of  the  insolvent  laws ;  and  has  enacted  that  such  an 
allowance  shall  cease  when  the  imprisonment,  which  gives  rise 
to  it,  terminates. 

In  my  judgment,  therefore,  the  order  discharging  the  de- 
fendant was  erroneous,  and  should  be  reversed. 
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State,  Ryerson,  pros.,  v.  Passaic. 


STATE,  JANE  KYERSON  ET  AL.,  PROSECUTORS,  v.  THE  CITY 
OF  PASSAIC. 

Commissioners  appointed  by  the  Supreme  Court,  under  section  ten  of  the 
certiorari  act,  (Rev.,  p.  99,)  to  make  a  new  assessment  of  the  costs 
and  expenses  of  regulating  and  grading  a  street,  under  sections  nine- 
teen and  twenty  of  the  charter  of  the  village  of  Passaic,  (Pafnph.  L., 
1871,  p.  619,)  have  no  power  to  estimate  the  value  of  land  taken,  and 
make  allowance  therefor  to  the  owner,  in  determining  the  amount  to 
be  assessed  against  him  for  benefits. 


On  certiorari.     In  matter  of  assessment. 

Argued  at  June  Term,  1877,  before  Justices  Scudder, 
Dixon  and  Reed. 

For  the  prosecutors,  Comstoek. 

For  the  defendant,  T.  M.  Moore. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  After  the  decision  of  this  court  in  State,  Ryer- 
son, pros.,  v.  City  of  Passaic,  9  Vroom  171,  setting  aside,  as 
to  the  prosecutors,  an  assessment  for  the  grading,  &c,  of  the 
river  road,  the  court,  on  the  application  of  the  city,  vacated 
the  whole  assessment,  and  appointed  commissioners  to  make 
a  new  one,  in  accordance  with  the  provisions  of  section  ten 
of  the  certiorari  act.  Rev.,  p.  99.  This  new  assessment 
having  been  made  and  then  confirmed  by  the  city  council,  is 
now  brought  before  the  court  for  review. 

The  rule  of  this  court,  directing  a  new  assessment,  com- 
manded the  commissioners  to  make  an  assessment  of  the  cost 
and  expenses  of  regulating  and  grading  the  river  road. 

Among  the  proceedings  of  the  municipality,  appear  two 
ordinances:  one  passed  October  31st,  1870,  providing  for 
widening  the  road  to  sixty  feet,  establishing  a  grade,  grading 
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and  flagging  side-walks,  and  laying  cross-walks ;  and  the 
other,  passed  March  17th,  1873,  providing  for  grading  the 
street,  flagging  the  side-walks,  and  laying  cross-walks.  In 
fact,  the  street  was  actually  widened  and  graded,  and  the  side- 
walks and  cross-walks  were  laid,  pari  passu,  after  the  adop- 
tion of  the  latter  ordinance.  At  the  time  of  considering-  the 
former  certiorari,  the  court  seems  to  have  been  uncertain  as 
to  which  of  these  ordinances  was  the  basis  of  the  assessment 
under  consideration.  The  opinion  states  that  the  ordinance 
authorizing  the  improvement  was  passed  March  17th,  1873, 
and  yet  it  also  states  that  the  commissioners  erred  in  not 
showing,  in  their  report,  the  value  of  land  taken,  although 
the  ordinance  of  1873  did  not  authorize  the  taking;  of  land, 
while  that  of  1870  did.  It  is  still  not  determinable,  by  any 
evidence  before  us,  under  which  ordinance  some  of  this  work, 
viz.,  the  side-walks  and  cross-walks,  was  done.  We  are  not, 
however,  obliged  to  ascertain  this  fact  in  order  to  conclude 
whether  the  present  assessment  should  stand  or  fall. 

By  the  charter,  {Paraph.  L.,  1871,  p.  619,  §§  19,  20,) 
according  to  which  these  improvements  were  initiated,  the 
scheme  of  street  improvements  was  this  :  before  the  work  was 
entered  upon,  a  preliminary  estimate  of  its  cost  was  made, 
which  showed,  in  cases  where  land  was  to  be  taken,  the  value 
of  that  land  and  the  damages  done  by  taking  it;  and  this  esti- 
mated cost  was  assessed  upon  the  lands  to  be  benefited,  in  pro- 
portion to  the  benefits  to  be  received.  If  the  improvement  was 
prosecuted,  the  value  and  damages  so  indicated  became  the 
fixed  amount  of  compensation  to  the  land-owners,  and  were 
to  be  paid  to  them  by  the  council ;  and  upon  the  completion  of 
the  improvement,  the  actual  cost,  (including,  of  course,  these 
damages  and  value,)  was  assessed  on  the  same  lands,  and  in 
the  same  proportions  as,  preliminarily,  the  estimated  cost  had 
been  assessed. 

In  this  scheme,  therefore,  there  are,  where  lands  are  taken, 
both  an  award,  (for  lands  and  damages,)  and  an  assessment,  (of 
costs,  for  benefits.)  The  only  thing  with  which  the  court,  in 
the  former  suits,  interfered,  was  the  assessment.     If  the  pro- 
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ceedings  were  under  the  ordinance  of  1870,  so  that  lands  were 
taken,  and  an  award  made,  that  award  was  not  brought  up. 
If  they  were  under  the  ordinance  of  1873,  no  award  was 
proper. 

When,  therefore,  the  court  appointed  the  present  commis- 
sioners to  make  a  new  assessment,  it  did  not  commit  to  them 
any  power  of  adjudicating  as  to  the  value  of  lands  taken  or 
damages  done  by  taking  land.  It  simply  directed  them  to 
assess  costs  and  expenses,  and  if  among  these  costs  and  ex- 
penses were  such  value  and  damages,  they  were  already  ascer- 
tained by  the  preliminary  report;  or  if  they  were  not,  then 
the  commissioners  had  no  power  to  estimate  them.  Nor,  in 
the  making  of  any  assessment  under  this  charter,  can  such 
value  and  damages  be  taken  into  consideration  in  determining 
what  benefits  are  conferred  by  an  improvement.  The  charter 
requires  the  sum  of  these  damages  and  value  to  be  paid  by  the 
council  to  the  owners,  and  they  cannot,  therefore,  save  as  a 
part  of  the  expense,  enter  into  any  lawful  assessment  for 
benefits. 

The  evidence  in  this  case,  however,  clearly  shows  that  the 
commissioners  whom  we  appointed  mistook  their  duty  in  this 
regard,  and  endeavored  to  assess  upon  the  property-owners 
such  an  amount  as  would  represent  the  net  benefit  which  they 
received  after  making  them  proper  allowances  for  the  value 
of  land  taken  and  damages  done  by  taking  it.  The  report  of 
the  commissioners  contains  no  appraisement  of  land  taken,  but 
the  testimony  of  the  two  commissioners  who  were  examined 
leaves  no  room  for  doubt  on  the  point.  One  of  them  says, 
"  We  discussed  the  amount  of  benefits  that  each  property- 
owner  had  received  from  the  improvement,  and  estimated  the 
value  of  the  lands  that  were  taken  for  the  improvement  for 
widening  the  street,  and  the  injury  done  to  the  property  by 
making  the  improvement.  *  *  *  To  arrive  at  the  abso- 
lute benefit  or  advantage  the  improvement  conferred  upon 
each  property-holder,  we  had  to  take  into  consideration  all 
his  losses — whether  of  ground,  or  trees,  or  damage  in  the  way 
of  access    to   his   property   which    remained — and    consider 
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whether,  upon  the  whole,  he  was  made  better  or  worse  off  by 
the  improvement."  In  response  to  the  question,  "  Did  you 
report  the  amount  of  damages  to  each  owner,  in  your  final 
report?"  lie  answers,  "Yes;  by  the  reduced  amount  of  each 
individual  assessment  from  what  it  would  have  been,  had  we 
not  taken  into  consideration  his  particular  damage  in  those 
cases  where  property  had  been  destroyed  or  injured  by  land 
taken."  In  the  examination  of  the  other  commissioner  appear 
the  following  questions  and  answers:  "Q.  In  estimating  the 
damage  done  to  each  of  the  several  lots,  did  you  take  into 
consideration  the  quantity  of  land  taken?"  UA.  Yes." 
"Q.  Did  you  ascertain  the  amount  of  damages  to  each  lot, 
exclusive  of  benefits?"  "A.  Yes."  "Q.  Did  you  find  the 
gross  amount  of  benefit  accruing  to  each  lot — I  mean  before 
considering  the  amount  of  damages  ?  "  "A.  No;  I  think  we 
considered  the  damage  first ;  when  I  say  damage,  I  mean  for 
land  taken — for  trees,  embankments,  and  include  everything." 
"  Q.  Did  you  estimate  damages  alone,  and  find  the  amount  in 
case  of  each  lot  ?  "  "A.  Yes  ;  we  found  the  full  amount  of 
damages,  and  the  full  amount  of  benefits  for  grading,  and  de- 
ducted the  one  from  the  other,  and  thereto  added  the  benefits 
received  for  the  side- walk,  &c."  "Q.  Please  state  or  illustrate 
how  you  determined  the  net  benefit  that  any  particular  lot 
received?"  "A.  By  considering  what  the  value  of  the  lot 
would  be  if  the  improvement  liad  not  been  made,  then  con- 
sidering the  value  of  the  lot  as  the  improvement  now  is,  we 
found  out  the  damages  of  every  kind,  deducted  the  same  from 
the  benefits,  leaving  the  net  benefit,  if  any."  "Q.  What  was 
the  object  that  the  commissioners  had  in  considering  the 
amount  of  land  taken  for  the  improvement  of  the  street?" 
"A.  So  that  no  property-owner  should  be  assessed  more  than 
his  net  benefit." 

These  citations  clearly  show  that  the  commissioners,  in  de- 
termining the  amount  to  be  assessed  upon  any  person  whose 
lands  had  been  taken  for  widening  the  road,  deducted  the 
value  of  those  lands  from  the  amount  which,  in  their  judg- 
ment, represented  his  benefits.     The  effect  of  this  is,  that  if 
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this  value  was  fixed  in  the  preliminary  report  and  paid  to  the 
owners,  as  the  charter  required,  they  have  been  twice  com- 
pensated, and  part  of  their  burden  has  been  cast  upon  those 
whose  lands  were  not  taken.  If  the  statute  has  not  been 
followed  in  this  particular,  the  owners  will  retain  their  rights, 
notwithstanding  these  proceedings.  In  any  case,  the  present 
commissioners  have  exercised  powers  not  delegated  to  them,, 
and  their  action  must,  therefore,  be  set  aside. 
The  assessment  must  be  vacated,  with  costs. 


STATE,  HART,  PROSECUTOR,  v.  THE  TOWNSHIP  OF  WEST 

ORANGE. 

1.  If  a  power  to  grade  streets  is  given  to  a  municipal  corporation,  it  also 
acquires,  by  implication,  a  power  to  establish  the  grade  to  which  the 
streets  are  to  be  leveled. 

2.  A  power  to  raise  money  by  general  tax  for  the  purposes  of  a  street 
improvement,  is  not  inconsistent  with  a  power  to  raise  money  by 
special  assessment  for  the  same  purposes. 


On  application  for  appointment  of  commissioners  to  make 
a  new  assessment. 

Argued  at  November  Term,  1877,  before  Justices  Scud- 
der,  Dixon  and  Reed. 

For  the  motion,  J.  W.  Field. 

Contra,  J.  L.  Blake. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  An  assessment  for  the  expenses  of  establish- 
ing the  grade  of  and  grading  Prospect  avenue  having  been 
set  aside,  the  municipality  now  applies,  under  section  ten 
of  the  certiorari  act,  {Rev.,  p.  99,)  for  the   appointment  of 
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commissioners  to  make  a  new  assessment.  This  is  opposed 
on  the  grounds — first,  that  the  township  committee  had  no 
power  to  establish  a  grade ;  and,  second,  that  the  expenses  of 
such  improvements  were  to  be  raised,  not  by  special  assess- 
ment, but  by  general  tax. 

We  think  that  neither  of  these  positions  is  well  taken. 

The  charter  (Pamph.  L.,  1870,_p.  466,  §  8,  1  2,)  expressly 
authorizes  the  township  committee  to  order  and  cause  any 
street  to  be  graded,  and  the  establishment  of  a  grade  is  a 
necessary  incident  to  this  power. 

Sections  thirty,  thirty-one,  thirty-two  and  thirty-three  of 
the  same  statute,  provide  for  a  special  assessment  of  the 
expenses  of  such  improvements,  and  although  other  enact- 
ments may  give  the  municipality  power  to  raise  money  by 
general  tax  for  works  of  this  character,  the  power  of  special 
assessment  is  not,  therefore,  taken  away. 

Whether  the  rule  of  assessment  laid  down  by  the  charter 
accords  with  constitutional  principles,  is  a  question  not  at  all 
discussed  before  us,  and  which,  therefore,  we  do  not  decide. 
But  as  the  commissioners  whom  we  may  appoint  will  be- 
bound  to  adopt  that  rule,  it  is,  perhaps,  wise  for  the  corporate 
authorities  to  consider  it.  If  the  question  be  a  doubtful  one, 
the  township  may  find  a  safer  remedy  under  "An  act  in 
relation  to  assessments  in  townships,"  approved  March  9th, 
1877.     Pamph.  L.,  p.  227. 


STATE,  EX  EEL.  JACOB  J.  VAN  RIPER  ET  AL.,  v.  CHARLES 
H.  PARSONS  ET  AL. 

1.  A  law,  framed  in  general  terms,  restricted  to  no  locality,  and  opera- 
ting equally  upon  all  of  a  group  of  objects,  which,  having  regard  to 
the  purposes  of  the  legislation,  are  distinguished  by  characteristics 
sufficiently  marked  and  important  to  make  them  a  class  by  them- 
selves, is  not  a  special  or  local  law,  but  a  general  law. 
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2.  The  first  sentence  of  paragraph  four,  section  seven,  article  four,  of  the 
constitution,  does  not  cover  repealing  acts,  and  applies  only  to  such 
enactments  as  are,  in  terms,  revivals  or  amendments  of  specified 
statutes  and  sections. 

3.  Where  informations,  filed  by  private  relators,  to  try  the  right  to  pub- 
lic offices,  had  been  adjudged  bad  on  demurrer,  and,  pending  the 
litigation,  the  legislature  had  passed  an  act  clearly  terminating  the 
relators'  title,  an  application  of  the  relators  to  amend  was  denied 
upon  the  same  grounds  as  would  have  induced  the  court  to  withhold, 
from  persons  having  no  private  claim,  leave  to  file  informations. 


On  motion  to  amend  informations. 

Argued  at  February  Term,  1878,  before  Justices  Van 
Syckel,  Dixon  and  Reed. 

For  the  relators,  Wm.  A.  Lewis  and  Cortlandt  Parker. 

For  the  defendants,  Leon  Abbett. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  The  demurrer  of  the  defendants  in  State,  ex 
rel.  Van  Ripe?%  et  al.,  v.  Parsons  et  al.,  ante  p.  1,  having  been 
sustained,  the  relators  in  that  case  and  other  causes  involving 
the  same  legal  questions,  desire  leave  to  amend  their  informa- 
tions by  stating  such  facts  as,  they  claim,  will  show  that  the 
act,  the  constitutionality  of  which  they  assail,  is  local  and 
special,  and  therefore  invalid. 

This  application  is  resisted,  upon  the  ground  that  whether 
the  act  referred  to  is  in  accordance  with  the  organic  law  or 
not,  the  relators  have  now  no  title  to  the  franchises  exercised 
'by  the  defendants,  and  having  no  private  rights,  should  not 
be  permitted  to  produce  such  a  disturbance  of  the  public 
affairs  of  Jersey  City  as  would  result  from  the  successful 
prosecution  of  their  suits. 

At  the  present  session  of  the  legislature,  an  act  has  been 
;passed,  entitled  "An  act  to  repeal  all  acts  appointing  or  pro- 
viding for  the  appointment  of  commissions  or  commissioners, 
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by  the  senate  and  general  assembly,  in  joint  meeting,  to  regu- 
late municipal  affairs,  and  ending  the  term  of  office  of  any 
such  commissions  or  commissioners; "  and  it  enacts  that  such 
parts  of  all  public,  general,  private,  special  or  local  laws  as 
appoint  or  provide  for  the  appointment  of  commissions  or 
commissioners,  or  their  successors  in  office,  by  the  senate  and 
general  assembly,  in  joint  meeting,  to  regulate  all  or  any 
municipal  affairs,  in  any  municipality  in  this  state,  be  and 
the  same  are  repealed  ;  and  the  terms  of  office  of  all  commis- 
sions and  commissioners  heretofore  so  appointed,  if  any  exist,, 
shall  forthwith  end  and  determine. 

The  terms  of  office  to  which  the  relators,  at-  the  time  of 
filing  their  informations,  claimed  title,  were  of  the  class  here 
described :  they  had  been  appointed  by  the  senate  and  general 
assembly,  in  joint  meeting,  to  regulate  some  of  the  municipal 
affairs  of  Jersey  City.  Their  tenure  of  office  was,  therefore, 
subject  to  legislative  control,  and,  by  force  of  this  law,  they 
are  ousted,  unless,  for  some  reason,  it  violates  the  constitution.. 

The  relators  insist  that  it  is  in  opposition  to  that  instru- 
ment, because,  in  Jersey  City  alone,  are  there  such  commis- 
sions as  it  refers  to,  and  hence  this  act  is  likewise  special  and 
local. 

Conceding  that  an  examination  of  the  public  statutes,  of 
which  the  courts  take  judicial  cognizance,  will  reveal  the 
truth  of  this  reason,  yet  I  think  the  conclusion  asserted  does 
not  follow.  The  law,  in  all  its  provisions,  is  general ;  broad 
enough  to  reach  every  portion  of  the  state,  and  abating  legis- 
lative commissions  for  the  regulation  of  municipal  affairs,, 
wherever  they  existed.  Such  commissions  are  distinguished 
from  other  sorts  of  municipal  governments,  by  characteristics 
sufficiently  marked  and  important,  to  make  them  clearly  a 
class  by  themselves,  and,  upon  the  whole  of  this  class,  this 
law  operates  equally,  by  force  of  terms  which  are  restricted 
to  no  locality.  A  law  so  framed  is  not  a  special  or  local  law, 
but  a  general  law,  without  regard  to  the  consideration  that,, 
within  the  state,  there  happens  to  be  but  one  individual  of 
the  class,  or  one  place  where  it  produces  effects. 
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The  first  section  of  the  "Act  concerning  commissioners  to 
regulate  municipal  •  affairs,"  approved  March  ■  6th,  1877, 
(Pamph.  L.y  p.  54,)  under  the  second  section  of  which  the 
defendants  were  elected,  resembles  this  act  of  1878;  but  the 
doubts  which  induced  the  court  to  permit  the  filing  of  these 
informations,  were  in  regard  to  the  constitutionality  of  that 
second  section,  which,  it  was  argued  with  some  reason,  was 
so  restricted  in  its  terms  as  to  indicate  a  purpose  to  legislate 
concerning  a  single  city,  not  distinguishable  from  other  cities 
of  the  state  by  any  reasonable  classification  based  upon  the 
subject  matter  of  the  law,  and  which,  in  that  city,  merely 
substituted  the  special  features  provided  by  the  restricted 
language  of  the  second  section,  for  the  special  features  lopped 
off  by  the  general  language  of  the  first  section.  If  the  law 
were  so  viewed,  it  was  thought  it  might  be  deemed  obnoxious  to 
the  constitutional  prohibition  against  special  legislation  regu- 
lating the  internal  affairs  of  towns,  and  that  against  embrac- 
ing in  a  general  law  any  provision  of  a  private,  special  or 
local  character ;  and  if  the  second  section  were  adjudged  in- 
valid, then  the  first  section,  which  was  designed  to  oust  the 
incumbents,  seemed  so  connected  that  it  also  must  fall,  since 
the  court  would  not  conclude,  if  the  conclusion  could  be 
rationally  avoided,  that  the  legislature  intended  to  abolish  an 
existing  mode  of  selecting  necessary  city  officers,  if  the  mode 
substituted  in  the  same  statute  was  not  effectually  established. 

But  no  such  doubts  hang  round  the  present  act ;  it  is  direct 
and  unequivocal ;  it  declares,  unmistakably,  the  purpose  to 
repeal  all  laws  for  the  appointment  of  legislative  commissions 
to  regulate  municipal  affairs,  and  to  terminate  the  offices  of 
all  such  commissioners,  whatever  the  effect  may  be. 

The  relators  further  urge  that  this  act  is  an  amendment  of 
other  acts,  and  that,  therefore,  these  should  be  inserted  at 
length,  pursuant  to  paragraph  four,  section  seven,  article  four, 
of  the  constitution,  which  declares  that  "  no  law  shall  be  re- 
vived or  amended  by  reference  to  its  title  only,  but  the  act 
revived,  or  the  section  or  sections  amended,  shall  be  inserted 
at  length." 
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But  this  clause  of  the  fundamental  law  does  not  relate  to 
such  acts  as  this.  Under  the  Maryland  constitution,  which 
included  repealers  as  well,  the  clause  was'  held  not  to  aifect  a 
general  repeal  of  all  laws  inconsistent  with  the  purpose  of  the 
legislature  as  expressed  in  the  new  statute.  Davis  v.  State,  7 
Md.  151.  See,  also,  Lafon  v.  Dufrocq,  9  La.  Ann.  350; 
People  v.  Mahaney,  13  Mich.  481 ;  Anderson  v.  Common- 
wealth, 18  Grat.  295 ;  Falconer  v.  Robinson,  46  Ala.  340 ; 
Bird  v.  Wasco  Co.,  3  Oregon  282. 

Our  constitution  does  not  cover  repealing  acts  at  all,  and 
was  designed  to  apply  only  to  such  enactments  as  are,  in 
terms,  revivals  or  amendments  of  specified  statutes  and  sec- 
tions. According  to  the  later  decisions  in  states  where  a 
similar  rule  prevails,  it  also  appears  to  be  unnecessary  to 
embody  in  the  new  statute  the  old  section  as  it  originally 
was,  provided  the  section,  as  it  stands  amended,  be  inserted 
at  length.  Arnoult  v.  New  Orleans,  11  La.  Ann.  54;  People 
v.  Pilchard,  21  Mich.  236 ;  City  of  Portland  v.  Stocl;  2 
Oregon  69 ;  State  v.  Draper,  47  Mo.  29 ;  Greencastle  Turn- 
pike Co.  v.  State,  28  Lnd.  382;  People  v.  McCallum,  1 
.Neb.  182. 

The  law  in  question  is,  I  think,  constitutional. 

It  being  thus  manifest,  therefore,  that  the  relators  have  no 
longer  any  shadow  of  claim  to  the  offices  or  franchises  held 
by  the  defendants,  the  inquiry  arises  whether  they  should  be 
aided,  so  far  as  the  court  has  now  discretion  to  refuse  them 
aid,  in  the  further  prosecution  of  their  suits.  They  stand 
merely  as  members  of  the  municipality,  and  they  seek  to  dis- 
place almost  all  the  officers  under  whose  supervision  and  con- 
trol the  public  affairs  of  the  corporation  are  transacted.  If 
they  succeed,  the  persons  whom  the  citizens  have  elected  to 
manage  the  police,  fire,  water,  sewer  and  street  departments 
of  Jersey  City,  will  be  ousted,  and  these  important  interests 
will  be  left  without  a  head.  While  the  relators  had  the  right 
to  assume  the  reius  of  government  in  such  an  emergency,  and 
were  asserting  that  right  before  us,  we  felt  that  discretion  was 
confined  within  comparatively  narrow  bounds ;  but  now  that 
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the  question  is  resolved  into  one  of  simply  public  concern,  we 
are  much  less  trammeled  and  constrained. 

If  we  were  considering  whether  we  would  grant  leave  to 
file  an  information,  the  case  of  State,  ex  re!.  Mitchell,  v.  Tolan, 
4  Vroom  195,  would  be  directly  to  the  effect  that  our  inquiry 
should  be  nothing  more  nor  less  than,  conceding  the  defend- 
ants' title  to  be  bad,  will  the  public  interests  be  injuriously 
affected  by  a  successful  prosecution  of  proceedings  to  oust 
them  from  their  offices  ?  Upon  that  question,  at  this  juncture, 
there  could  be  but  one  decision ;  the  consequences  being  the 
evils  that  would  flow  from  the  want  of  local  government  in 
a  large  city,  permission  would  be  refused.  Leave  to  file  an 
amended  information,  in  lieu  of  one  adjudged  bad,  is,  at 
least,  as  clearly  a  favor  as  was  leave  to  file  the  original ;  and 
if  this  would  not  now  be  granted,  neither  should  that  be. 

The  application  to  amend  is,  therefore,  denied. 


HENKY  STEFFENS  v.  JOHN  W.  EARL. 

1.  An  affidavit  in  a  proceeding  to  eject  a  tenant,  (District  Court  act, 
Bev.,  p.  1300,)  in  these  words,  "That  deponent  leased  said  premises 
to  S.  by  the  month,  to  commence  on  the  1st  day  of  May  last,  at  the 
monthly  rent  of  $10,"  is  a  sufficient  statement  of  a  tenancy. 

2.  In  monthly  tenancies,  a  month's  notice  to  quit  is  sufficient. 

3.  A  notice  must  be  to  quit  at  the  end  of  one  of  the  recurring  periods  of 
holding,  but  a  notice  to  quit  on  the  day  corresponding  with  the  date 
of  letting  and  entry  is  sufficient. 

4.  Where  no  time  is  mentioned,  and  no  annual  rent  reserved  in  a  letting, 
the  character  of  the  tenure,  as  to  time,  will  be  controlled  by  the  inter- 
vals between  the  payments ;  monthly  or  weekly  payments  implying 
monthly  or  weekly  tenancies. 


On  certiorari. 


This  writ  brings  up  the  proceedings  to  eject  Henry  Steffens, 
a  tenant,  brought  by  John  W.  Earl,  the  landlord,  taken  in. 
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supposed  conformity  with  that  portion  of  the  act  constituting 
District  Courts  in  certain  cities  in  the  state,  which  confers 
jurisdiction  upon  such  courts  over  summary  proceedings  for 
the  recovery  of  possession  of  rented  premises.  District  Court 
act,  §  123,  Pamph.  L.,  1877;  Rev.,  p.  1300. 

The  portion  of  the  affidavit  of  the  landlord  upon  which 
questions  are  now  raised,  is  as  follows  :  "  That  in  the  month 
of  April,  in  the  year  1877,  deponent  leased  said  premises  to 
said  Steffens  by  the  month,  to  commence  on  the  1st  day  of 
May  last,  at  the  monthly  rent  of  $10 ;  that,  in  pursuance  of 
said  agreement,  said  Henry  Steffens  entered  into  possession 
of  said  premises  on  or  about  the  said  1st  day  of  May,  in  the 
year  1877;  that  in  the  month  of  May  aforesaid,  said  Steffens 
paid  this  deponent  $10  for  the  rent  of  said  premises  for  the 
month  commencing  on  the  1st  day  of  May  and  ending  on  the 
1st  day  of  June  last ;  that  in  the  month  of  June  last,  said 
Henry  Steffens  paid  to  the  deponent  the  sum  of  $10  for  the 
rent  of  said  premises  from  the  1st  day  of  June  to  the  1st  day 
of  July  last;  and  deponent  says  that  on  the  29th  day  of  June, 
A.  D.  1877,  he  made  demand  and  wave  notice  in  writing  to 

s  Co 

the  said  Henry  Steffens  to  deliver  to  him  the  possession  of 
the  said  premises,  on  the  1st  day  of  August,  a.  d.  1877." 

The  court  found  as  proven,  at  the  trial,  the  following  as 
matters  of  fact : 

That  the  defendant  applied  to  the  plaintiff,  on  a  Sunday 
in  April,  1877,  to  lease  to  defendant  the  premises  in  Jersey 
City,  and  they  orally  agreed  that  the  plaintiff  should  lease 
the  premises  to  the  defendant  from  May  1st,  1877,  for  the 
rent  of  $10  a  month,  payable  in  advance ;  that  the  defendant 
should  pay  the  rent  to  plaintiff,  and  that  the  agreement  should, 
take  effect  when  defendant  paid  the  money. 

That  defendant,  May  1st,  1877,  paid  to  plaintiff  rs  wife,  at 
the  residence  of  plaintiff,  $10;  received  from  her  the  key  of 
the  premises,  and  entered  into  possession  of  the  premises  and 
occupied  them  from  May  1st,  1877. 

That  at  the  time  of  the  application  by  the  defendant  to 
plaintiff,  in  April,  the  latter  stated  that  he  might  sell  the 

Vol.  xi.  i 
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premises,  and  in  that  case  would  require  possession  of  them, 
but  it  was  not  part  of  the  agreement  between  them  that  the 
term  of  the  lease  should  be  until  the  plaintiff  should  sell; 
that  such  statement  was  made  as  a  reason  why  the  plaintiff 
rented  by  the  month.  It  was  also,  at  that  time,  stated  that 
defendant  could  leave  when  he  chose,  which  statement  was 
an  expression  by  the  parties  of  the  effect  of  the  lease  by  the 
month. 

That  on  June  1st,  1877,  plaintiff  refused  to  receive  the  rent 
for  June  offered  to  him  by  defendant,  and  told  defendant  he, 
plaintiff,  might  sell,  and  defendant  might  have  a  new  land- 
lord. The  plaintiff  told  the  defendant  he,  the  plaintiff,  did 
not  recognize  him  as  a  tenant.  June  29th,  1877,  plaintiff 
received  from  defendant  $10,  the  rent  for  June,  and,  at  the 
same  time,  made  demand  and  gave  notice  in  writing  to  de- 
fendant to  quit  the  premises,  and  deliver  possession  of  them 
to  plaintiff  on  the  1st  of  August,  1877. 

On  the  1st  of  August,  1877,  between  the  hours  of  five  and 
six  in  the  afternoon,  the  plaintiff,  at  the  premises,  orally 
demanded  possession  of  them  of  defendant,  and  informed  him, 
defendant,  that  he  did  not  recognize  him  as  tenant,  and 
received  from  defendant,  at  the  same  time,  $6  on  account  of 
•the  rent  for  July.  Defendant  refused  to  surrender  possession, 
and  continued,  and  still  continues  to  occupy  the  premises, 
without  consent  of  plaintiff. 

That  $4,  the  balance  of  rent  for  July,  were  sent  in  August 
by  defendant  to  the  wife  of  plaintiff,  without  the  knowledge 
•of  the  plaintiff. 

That  August  1st,  1877,  was  the  day  on  which  the  period 
of  a  month's  tenancy  expired  ;  that  the  term  of  defendant,  as 
tenant,  expired  August  1st,  1877,  and  he  holds  over  and  still 
•continues  in  possession  of  the  demised  premises  after  the  ex- 
piration of  his  term,  and  after  demand  made,  and  notice  in 
writing  given  for  delivering  the  possession  thereof  by  the 
plaintiff,  his  landlord. 

That  the  agreement  made  on  Sunday;  in  April,  was  subse- 
quently ratified  by  the  parties,  and  that  the  facts  which,  by 
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the  statute,  authorize  the  removal  of  a  tenant,  are  proved  to 
the  satisfaction  of  the  court. 

Judgment  was  rendered  in  favor  of  the  landlord. 

Argued  at  November  Term,  1877,  before  Justices  Scudder, 
Dixon  and  Reed. 

For  the  prosecutor,  W.  J.  Lyon. 

For  the  defendant,  R.  B.  Seymour. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  first  objection  urged  against  the  judgment 
in  this  case  is  relative  to  the  statement  in  the  affidavit  of  the 
existence  of  the  tenure.  The  statement  in  the  affidavit  is  that 
"  deponent  leased  said  premises  to  said  Steffens  by  the  month, 
to  commence  on  the  1st  of  May  last,  at  the  monthly  rent  of 
$10."  It  is  said  that  this  is  merely  the  statement  of  a  con- 
clusion of  law,  and  not  a  statement  of  such  facts  as  will 
-disclose  to  the  court  the  existence  of  a  tenancy,  as  a  legal  con- 
clusion. In  support  of  this  position,  the  case  of  Foivler  v. 
Roe,  1  Dutcher  549,  is  adduced.  In  that  case,  the  statement 
in  the  affidavit  was  that  the  defendant  was  "  her  tenant,"  and 
held  over  premises  "  heretofore  leased  to  him ; "  and  it  was 
held  insufficient,  because  it  was  the  claimant's  conclusions  from 
facts  not  disclosed.  I  do  not  perceive  in  what  manner  this 
affidavit  is  invalidated  by  the  rule  in  that  case,  which  was  merely 
an  assertion  of  the  general  rule  that  in  pleadings  and  com- 
plaints analogous  thereto,  upon  which  judicial  action  is  to  be 
grounded,  statements  of  legal  conclusions,  without  the  facts 
upon  which  they  are  predicated,  are  vicious.  How  does  it 
appear  that  this  affidavit  states  a  mere  legal  conclusion,  and 
that  there  are  undisclosed  facts?  If  A  says  to  B,  "I  will 
let  you  have  that  house  by  the  month,  for  §10  a  month,"  and 
B  acquiesces  and  goes  into  possession,  I  think  a  statement 
that  A  leased  to  B  by  the  month,  at  $10  a  month,  would 
sufficiently  state  the  facts  of  the  letting.     The  legal  effect  of 
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a  letting,  by  these  words,  is  then  determinable  by  the  court. 
To  require  more  than  this  would  be  laying  down  a  rule  more 
stringent  than  that  in  the  case  of  Brahn  v.  Jersey  City 
Forge  Co.,  9  Vroom  74.  I  think  the  affidavit  is,  in  this 
respect,  sufficient.  It  is  also  urged  that  the  statement  in  the 
affidavit  that  "  the  said  term  has  expired,  and  the  said  Steffens 
holds  over,"  is  also  a  conclusion  of  law  merely,  and  so  insuffi- 
cient. But  it  is  not  the  statement  of  legal  conclusions  which 
invalidates  the  affidavit,  but  the  absence  of  a  statement  of  the 
facts  upon  which  such  a  conclusion  can  be  grounded.  The 
tenancy  in  this  case  is  alleged  to  be  terminated  by  notice. 
The  renting,  and  the  notice  as  to  terms  and  time,  are  set  out 
fully.  If  they  support  this  conclusion,  its  statement  as  a  con- 
clusion does  no  harm,  and  if  the  facts  fail  to  support  it,  its 
statement  affords  no  assistance  to  the  claimant. 

What,  then,  in  the  first  place,  is  the  character  of  this  tenancy, 
in  respect  to  time? 

To  support  the  judgment  in  this  case,  it  must  be  a  monthly 
letting.  The  defendant  insists  that  the  words  employed  by 
the  claimant,  in  the  affidavit,  import  a  tenancy  at-  will,  or 
from  year  to  year,  and  therefore  a  three  months'  notice  was 
requisite  to  determine  the  tenure.  The  question  is  important 
from  the  fact  that,  acting  upon  the  supposition  that  the  tenancy 
was  monthly,  only  a  month's  notice  was  attempted  by  the 
claimant.  Indeed,  the  distinction  between  tenancies  from  year 
to  year  and  tenancies  for  a  less  period,  in  all  the  cases,  seems  to 
be  important  only  in  relation  to  the  notice  by  which  the  deter- 
mination of  either  kind  can  be  effected.  Unless  it  can  be  shown 
that  monthly  or  weekly  tenancies  are  unknown,  I  do  not  see 
how  it  is  possible  to  hold  the  tenancy  described  in  the  affidavit 
to  be  other  than  a  monthly  tenancy.  That  such  tenancies  have 
an  existence,  the  cases  hereafter  cited  will  establish,  and  to 
hold  that  the  contract  here  shown  is  a  monthly  letting  is  only 
giving  to  the  words  of  the  affidavit  their  literal  force.  Further 
argument  would  be  wasted  upon  this  point. 

If  a  monthly  tenancy,  is  there  a  sufficient  notice  shown  ? 

The  rule  relative  to  notices  seems  to  be  as  follows :  Where 
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there  is  a  lease  for  a  certain  period,  the  term  determines 
without  notice.     Cobb  v.  Stokes  8  East  358  ;  Right  v.  Darby, 

1  Term  R.  159 ;  Decker  v.  Adams,  7  Hoist.  99.  In  uncertain 
tenancies,  reasonable  notice  was  necessary,  which  reasonable 
notice  had,  from  the  time  of  Henry  VIII.,  according  to  Lord 
Ellenborongh,  been  six  months.  Doe,  d.  Strickland,  v.  Spence, 
6  Bast  120. 

This  rule  was  applied  to  all  uncertain  tenancies  in  this 
state,  whether  rent  was  or  was  not  reserved.     Den  v.  Drake, 

2  Green  523.  The  time  was  changed  to  three  months  by  act 
of  1840,  {Pamph.  L.,  p.  104,)  now,  with  a  little  change  in 
the  text,  the  twenty-seventh  section  of  the  landlord  and  tenant 
act  in  the  revision.     Rev.,  p.  bib. 

In  cases  of  tenancies  for  periods  running  less  than  a  year, 
the  rule  enunciated  by  the  text-writers  is,  that  the  notice  must 
be  regulated  by  the  letting,  and  must  be  equivalent  to  a  period. 
Taylor  on  Land,  and  Ten.,  §  478 ;  Archb.  on  Land,  and  Ten. 
87.  How  the  rule  arose  is  uncertain.  It  certainly  did  not 
have  its  origin  in  any  resolution  of  the  courts.  Indeed,  Baron 
Parke,  in  Huffell  v.  Armistead,  7  C.  &  P.  56,  said  that  he 
knew  of  no  decision  holding  a  week's  or  month's  notice  was 
necessary  to  determine  a  weekly  or  monthly  tenancy.  See, 
also,  the  remarks  of  the  judges,  to  the  same  import,  in  Towne 
v.  Campbell,  3  C.  B.  921. 

It  seems,  however,  to  have  very  early  shaped  itself  into  a 
custom.  The  habit  of  giving  and  requiring  reasonable  notice, 
in  cases  of  tenancies,  not  for  a  single  term,  but  for  recurring 
periods,  which  reasonable  notice,  when  the  periods  were  from 
year  to  year,  was,  according  to  Lord  Ellenborough,  very  early 
held  to  be  six  months,  was,  probably  by  a  custom  equally  as 
old,  in  tenancies  for  less  periods,  established  as  now  stated  by 
the  books. 

By  strict  relativeness,  the  rule  of  a  half  year's  notice  in 
tenancies  from  year  to  year,  would  only  require  a  half  month's 
or  a  half  week's  notice  in  cases  of  monthly  or  weekly  tenancies. 
The  briefness  of  the  latter,  and  the  length  of  the  former  kind 
of  tenancies,  was  the  probable  reason  why  the  rule  was  not 
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uniform.  "Whatever  the  reason  of  the  rule,  it  seems  to  have 
been  well  grounded  in  the  general  understanding  of  the 
English  people.  The  cases  cited  by  the  books  of  authority  in 
support  of  the  rule  already  stated  are  merely  recognitions  of 
what  was  obviously  a  custom,  and,  as  such,  the  cases  would 
seem  to  have  as  much  weight  as  authority  as  if  they  had  ex- 
pressly ruled  the  point. 

The  first  is  the  case  of  Doe,  ex  clem.  Parry,  v.  Hazell,  1 
Esp.  94.  It  was  a  case  of  ejectment,  tried  before  Chief  Justice 
Kenyon  in  1794.  The  full  report  of  the  case  is  as  follows: 
The  defendant  had  taken  the  house  by  the  month,  and  a 
month's  notice  to  quit  had  been  given.  It  was  agreed  that 
the  notice  had  reference,  in  all  cases,  to  the  letting,  and  that  a 
month's  notice  was  sufficient  to  entitle  the  plaintiff  to  recover. 

In  Peacock  v.  Raffun,  6  Esp.  4,  tried  before  Lord  Ellen- 
borough  in  1808,  the  court  remarked  that  a  week's  notice  to 
quit  was  certainly  sufficient  where  the  holding  was  weekly. 

In  Doe,  d.  Campbell,  v.  Scott,  6  Bing.  362,  the  same  rule 
was,  in  1830,  recognized  by  the  Court  of  Common  Pleas.  The 
rule  was  incorporated  in  the  text  of  the  books  of  authority 
upon  this  subject  as  the  law,  and  may  be  considered  as  settled 
both  in  England  and  in  this  country,  excepting  where  the 
matter  of  notice  has  been  the  subject  of  statutory  regulation. 
Prindle  v.  Anderson,  19  Wend.  391;  8.  C,  23  Wend.  610; 
Seem  v.  McLees,  24  III.  192;  Walker  v.  Sharpe,  14  Allen  43. 

The  common  law  rule  I  take  to  be  undoubted,  that  notice 
is  necessary  to  determine  a  monthly  or  weekly  renting,  and 
that  a  month's  or  week's  notice,  respectively,  is  sufficient. 

2d.  It  is  said  that  the  notice  in  this  case  is  insufficient, 
because  the  day  for  quitting  named  in  the  notice  was  the  first 
of  August,  and  not  the  last  day  of  July. 

The  point  made  is,  that  according  to  the  statement  of  the 
affidavit,  the  term  originally  commenced  on  the  1st  day  of 
May,  and,  by  the  usual  mode  of  computation,  it  determined  on 
the  last  day  of  the  month.  So,  throughout  the  tenancy,  the  re- 
curring periods  each  terminated  on  the  last  day  of  each  month. 
It  is,  therefore,  urged  that  the  notice  was  given  to  quit  on  a 
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day  subsequent  to  the  last  day  of  the  term,  and  that  then  a 
new  term  had  commenced  to  run,  and  that,  therefore,  the 
tenants  holding  must  continue  until  determined  by  a  new 
notice.     Taylor  on  Land,  and  Ten.,  §  477. 

It  is  true  that  the  notice  required  to  determine  these  ten- 
ancies must  be  given  to  quit  at  the  end  of  a  period.  When 
a  term  has  commenced  without  such  notice,  the  tenant  is 
entitled  to  remain  during  and  bound  to  pay  for  the  term. 

A  notice  given  to  quit,  in  the  middle  of  a  term,  is  ineffectual. 
Archb.  on  Land,  and  Ten.  86  ;  Taylor  on  Land,  and  Ten.,  § 
476.  But  no  case  has  been  cited  which  supports  the  position 
of  the  prosecutor,  or  the  statement  of  Mr.  Taylor  in  section 
four  hundred  and  fifty-seven  of  his  work.  The  cases  in  the 
State  of  Massachusetts  are  put  upon  the  construction  of  their 
statute  concerning  notices  in  cases  of  uncertain  tenancy,  with 
rent  payable  at  designated  intervals.  Walker  v.  Sharp, 
supra. 

The  question  whether  the  day  mentioned  in  the  letting  is 
to  be  computed  or  not  is  frequently  involved  in  cases  of  suits 
for  trespass,  and  in  actions  in  which  the  length  of  a  notice  is 
in  question.  In  such  instances,  nice  distinctions  have  been 
taken,  relative  to  the  language  of  the  letting,  whether  the 
term  is  to  commence  "  on,"  or  "  from,"  or  "  from  the  date," 
or  "from  the  day  of  the  date."  Wilcox  v.  Wood,  9  Wend. 
345;  Sheets  v.  Sheldon's  Lessee,  2  Wall.  177;  Pugh  v.  Duke 
of  Leeds,  Cowper  714. 

If  the  notice  was  short  by  one  day,  in  case  the  month's 
tenancy  expired  on  the  last  day  of  July,  or  if  an  action  of 
trespass  was  pending  for  the  tenant's  occupancy  on  the  1st  day 
of  August,  the  question  of  computation  of  the  first  day  might 
be  material.  But  no  case,  I  think,  can  be  found  which  holds 
that  a  notice  to  quit  is  invalid  merely  because  it  names,  as 
the  day  to  quit,  a  day  which  corresponds  in  date  with  the 
day  named  in  the  original  letting,  whatever  the  words  of  the 
letting. 

In  England,  the  letting  was  usually  from  and  to  certain 
feast-days,  and  the  tenant  usually  entered  and  quit  on  those 
days,  and  the  notices  to  quit  named  that  day.     In  Doe,  ex 
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dem.  Eyre,  v.  Lambly,  2  Esp.  635,  the  tenant  told  the  pur- 
chaser of  the  reversion  that  his  tenancy  commenced  on  Lady- 
day,  and  notice  was  given  to  quit  on  that  day.  No  objection 
was  raised  on  the  ground  that  notice  should  have  been  given 
to  quit  on  the  preceding  day,  but  it  was  attempted  to  show 
that  the  term  actually  commenced  at  another  period,  which 
was  not  allowed,  on  the  ground  that  the  tenant  was  estopped. 

In  Kemp  v.  Derrett,  3  Camp.  510,  the  defendant  became 
tenant  on  the  29th  of  October,  1810.  On  that  agreement, 
Lord  Ellenborough  held  it  to  be  a  tenancy  from  three  months 
to  three  months,  and  said  that,  therefore,  a  notice  expiring  at 
the  end  of  any  quarter  from  the  time  of  entry  would  have 
been  sufficient  to  determine  the  tenancy.  He  said  that  the 
notices  should  have  expired  on  the  29th  of  January,  or  on 
the  29th  of  April,  or  on  the  29th  of  July. 

The  following  cases  show  that  it  was  almost  the  uniform 
custom  to  name  the  day  corresponding  with  the  date  of  the 
letting  and  entry  of  the  tenant,  as  the  time  for  quitting,  and 
in  these  cases  no  objection  seems  to  have  been  raised  to  the 
sufficiency  of  the  notices  on  that  ground.  Roe  v.  Ward,  1  H. 
Black.  97 ;  Doe  v.  Weller,  7  Term  R.  478 ;  Mills  v.  Goff,  14 
M.  &  W.  72 ;  Doe,  d.  Cornwall,  v.  Matthews,  11  C.  B.  675. 

And  in  Den,  ex  dem.  Finlayson,  v.  Bayley,  5  C.  &  P.  67, 
this  seems  to  have  been  the  idea  of  the  court  as  to  the  notice 
in  a  weekly  tenancy. 

By  strict  computation,  the  term  set  out  by  the  present 
affidavit  probably  terminated  on  the  last  midnight  of  July. 
I  think  it  would  be  carrying  the  rule  that  a  notice  to  quit 
must  be  made  with  reference  to  the  end  of  the  term,  to  an 
illogical  and  unreasonable  length  to  hold  that  a  notice  given 
for  the  day  commencing  at  that  midnight  is  not  a  good  notice. 
The  law  is  ignorant  of  fractions  of  a  day.  The  notice  covers 
all  and  any  period  of  the  twenty-four  hours  from  midnight 
to  midnight.  The  very  moment  the  tenancy  expires  the 
tenant  is  confronted  with  a  direction  to  quit.  On  what  process 
of  reasoning  can  it  be  said  that  a  new  term  has  commenced 
before  notice  is  given. 
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There  is  another  foundation  which  I  think  the  landlord 
might  have  erected  to  support  the  validity  of  his  notice,  and 
that  is  usage.  The  bulk  of  the  letting,  in  cities,  is  in  connection 
with  houses  used  for  that  purpose  only.  The  constant  inter- 
change of  tenants  and  tenements  compels  simultaneous  moving. 
A  strict  construction  of  leases  would  often  compel  general 
movements  at  midnight.  Of  course,  nothing  so  absurd  is 
conceivable  in  practice.  I  am  quite  sure  that  a  usage  could 
be  shown  for  the  out-going  tenant  to  remove  and  the  in- 
coming tenant  to  enter  on  the  same  day,  and  that  day  cor- 
responding with  the  first  day  of  the  various  terms.  Unless 
this  usage  was  controlled  by  express  words  in  the  lease,  the 
courts  would  enforce  it.     Wilcox  v.  Wood,  supra. 

Without  regard  to  this,  as  it  was  not  in  evidence,  I  think 
the  notice  was  sufficient. 

In  the  third  place,  it  is  found  by  the  court  below,  as  a 
matter  of  fact,  that  the  agreement  for  the  monthly  letting  was 
made  on  Sunday.  It  was  also  found  as  a  fact  that  the  agree- 
ment was  subsequently  ratified  by  the  parties.  No  subse- 
quent contract,  relative  to  the  terms  of  the  letting,  appears  in 
the  case. 

The  doctrine  enunciated  in  the  case  of  Butcher  v.  Reeves,  2 

Vroom    224,  was  that   no  vitality  could   be   imparted  to  a 

Sunday  contract  by  ratification.     Whether  the  words  spoken 

on  Sunday  could  be  resorted  to  in  any  event  for  the  purpose 

•of  showing  the  character  of  the  tenancy,  is  very  questionable. 

Its  determination  is  not  essential,  because,  upon  another 
fact  shown  in  the  case,  I  think,  without  any  reference  to  the 
original  contract,  a  tenancy  by  the  month  arises :  and  that 
fact  is,  that  the  payment  of  the  rent  was  monthly.  Where 
it  appears  that  there  is  an  annual  rental  reserved,  and  the 
payment  is  to  be  made  by  the  quarter,  or  month,  or  week,  then 
the  renting  is  a  yearly  letting,  without  regard  to  the  periods 
•of  payment.  But  where  there  is  no  such  letting,  and  there 
is  no  evidence  but  the  mere  fact  of  payment  at  intervals  of  a 
week  or  a  month,  the  implication  is  that  the  renting  is  a 
monthly  or  weekly  one,  just  as  the  payment  is  monthly  or 
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weekly.  Peacock  v.  Raffun,  supra;  Anderson  v.  Pr  indie  t 
supra;  23  Wend.  616;  Witt  v.  Mayor,  &c,  of  New  York,  6 
Rob.  [N.  Y.)  441. 

Upou  reaching  this  conclusion,  it  follows  that  the  proceed- 
ing below  must  be  affirmed,  with  costs. 


STATE,  EX  EEL.  GRANT  J.  WHEELER,  v.  THE  ESSEX  PUB- 
LIC ROAD  BOARD. 

Upon  application  of  a  land-owner  whose  dam  had  been  taken  down  by 
the  Essex  Public  Road  Board  in  constructing  a  highway,  an  alterna- 
tive mandamus  was  allowed,  directed  to  said  board,  commanding  them  to 
apply,  as  directed  by  their  charter,  for  the  appointment  of  appraisers 
to  assess  the  damages  for  said  taking,  or  show  cause,  &c.  As  a  return 
to  this  writ,  the  board  filed  three  pleas.  On  motion  to  strike  out,  it 
is  held — 

1.  That  the  first  plea,  that  the  said  dam  was  taken  down  by  the  board 
by  leave  and  license  of  the  relator,  is  bad. 

2.  That  the  second  plea,  that  as  compensation  for  the  taking  of  said 
dam  a  new  dam  was  erected  by  the  board  for  the  relator,  and  accepted 
by  him  in  full  satisfaction  of  all  claims,  &c,  is  good  as  a  plea  of 
accord  and  satisfaction. 

3.  That  a  plea  setting  up  a  former  assessment  for  taking  the  same 
property,  and  also  an  acceptance  of  the  award  so  found  as  compensa- 
tion, &c,  is  bad  for  duplicity.  As  a  plea  in  estoppel,  it  should  have 
stated  all  jurisdictional  facts  directly,  and  not  legal  conclusions.  As 
a  plea  of  accord  and  satisfaction,  it  is  argumentative. 


This  is  a  motion  to  quash  a  return  to  an  alternative  man- 
damus directed  to  the  respondents,  commanding  them  to 
apply  to  the  Court  of  Common  Pleas  of  Essex  county  for 
the  appointment  of  appraisers  to  make  an  appraisment  of  the 
damages  sustained  by  said  Wheeler  by  reason  of  the  taking 
down  of  a  certain  dam  by  the  respondents  in  the  construction 
of  Bloomfield  avenue,  by  virtue  of  an  act  approved  March 
31st,  1869,  (Pamph.  L.,  p.  957,)  and  the  supplement  thereto, 
approved  February  16th,  1870.     Pamph.  L.,  p.  181. 
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The  facts  and  the  previous  litigation  relative  to  this  matter 
sufficiently  appear  in  the  statement  of  facts,  and  in  the  opinion 
of  the  Chief  Justice  in  the  case  of  Wheeler  v.  Essex  Public 
Road  Board,  10  Vroom  291,  when  before  the  Court  of  Errors. 

The  board,  in  laying  the  said  avenue,  had  taken  down  a 
dam  of  Wheeler  and  erected  a  new  dam. 

This  dam  was  carried  away,  and  an  action  was  brought 
against  the  board  for  negligence  in  erecting  the  new  dam, 
and  also  for  taking  down  the  old,  without  compensation  being 
first  made.  The  plaintiff  was  defeated  on  both  grounds  for 
the  reasons  given  in  the  opinion. 

The  rule  is  now  for  a  writ  to  compel  payment  for  the 
taking  of  the  old  dam,  by  an  assessment  in  the  way  pro- 
vided by  the  acts. 

Argued  at  November  Term,  1877,  before  Justices  Scuddee,. 
Dixon  and  Reed. 

For  the  motion,  J.  R.  Emery. 

Contra,  John  W.  Taylor. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  first  plea  interposed  as  a  reason  why  a 
writ  should  not  go  is,  that  the  respondents  took  down  the 
said  dam  and  laid  out  and  constructed  the  said  avenue  on  the 
land  occupied  by  said  dam,  by  the  leave  and  license  of  the 
said  Wheeler. 

To  an  ordinary  action  of  trespass  brought  by  Wheeler,  this 
would,  of  course,  have  been  an  answer.  But  a  license  only 
justifies  what  would  otherwise  have  been  a  trespass.  But 
this  is  not  a  proceeding  analagous  to  the  action  of  trespass. 
It  is  a  proceeding  to  compel  the  condemnation  of  an  interest 
of  Wheeler  in  the  land,  and  so  to  secure,  not  merely  the 
damages  for  a  single  tortious  act,  but  compensation  for  a  con- 
strained grant  of  an  interest  in  the  land  which,  for  all  pur- 
poses of  calculation,  is  to  be  perpetual.     It  was  held  in   Het- 
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field  v.  Central  JR.  JR.  Co.,  5  Dutcher  571,  that  a  license  to 
the  railroad  company  to  enter  upon  lands,  neither  in  itself 
nor  when  supplemented  by  the  filing  of  a  survey,  conferred 
upon  the  company  any  title  to  the  land.  If  no  title  passed 
by  force  of  such  leave  and  license,  then  it  could  be  no  answer 
to  a  proceeding  taken  by  the  owner  to  compel  the  condemna- 
tion of  his  interest  in  the  land,  to  assert  that  he  had  done 
something  which  had  in  no  way  affected  his  interest.  His 
right  to  compensation  for  it,  given  by  statute,  would  still 
subsist. 

The  same  doctrine  is  stated  in  the  case  of  Western  Penn- 
sylvania M.  P.  Co.  v.  Johnston,  59  Penna.  St.  290-5. 

There  is  no  distinction  between  the  character  of  the  board 
and  the  highway  in  this  case  which  should  change  the  rule 
thus  applied  to  railway  companies  and  their  roads. 

The  only  distinction  which  affects  this  case  is  in  the  fact 
that  this  board,  unlike  a  railway  company,  has  the  right  to 
enter,  without  the  license  of  the  land-owner,  before  payment 
of  compensation.  In  fact,  the  plea  of  leave  and  license  in 
this  proceeding  has  no  significance,  because  it  is  the  statement 
of  a  right  that  appears  as  a  legal  conclusion  from  the  facts 
upon  which  the  alternative  writ  was  granted. 

Wheeler  is  not  injured  by  the  laying  out  of  this  avenue 
and  the  destruction  of  this  dam,  but  by  the  failure  of  the 
board  to  put  in  operation  the  proceedings  designed  to  secure 
his  compensation. 

As,  therefore,  the  laying  of  the  road  and  removal  of  the 
dam  did  not  infringe  any  legal  right  of  Wheeler,  it  is  imma- 
terial whether  these  acts  were  or  were  not  done  by  his  license. 
This  plea  is  bad. 

The  second  plea  is  substantially  as  follows :  The  board 
say  that  as  compensation  to  Wheeler  for  the  destruction  of 
the  said  dam,  and  the  laying  out  and  construction  of  said 
avenue,  on  lands  occupied  by  said  dam,  they,  with  his  assent, 
caused  a  new  dam  to  be  constructed  in  lieu  and  near  the  site 
of  the  one  so  removed,  &c,  which  said  dam  was  delivered  to 
and  accepted  and  received  by  Wheeler  as  and  for  compensa- 


FEBRUARY  TERM,  1878.  141 

Wheeler  v.  Essex  Public  Road  Board. 

tion,  and  in  full  satisfaction  and  discharge  of  all  claim  for 
compensation  for  or  by  reason  of  the  taking  down  and  de- 
struction of  said  old  dam,  and  all  other  injuries  for  which 
compensation  is  sought  through  the  instrumentality  of  said 
writ.  This  is  a  good  plea  of  accord  and  satisfaction,  unless 
it  is  subject  to  the  criticism  of  the  counsel  for  the  relator, 
that  the  want  of  power  in  the  board  to  erect  the  new  dam 
prevents  them  pleading  this  defence.  I  do  not  think  this- 
objection  to  the  plea  is  well  taken.  The  plea  sets  out  an 
executed  consideration  accepted  as  satisfaction  for  the  dam- 
ages sought.  Whether  the  parties  who  erected  the  new  dam 
had  authority  to  do  so  or  not  cannot  possibly  affect  that  which 
Wheeler  has  received  as  a  satisfaction  for  his  damages.  No- 
subsequent  repudiation  of  the  board  can  deprive  Wheeler  of 
the  benefit  of  the  consideration  stated  in  the  plea.  I  think 
the  plea  is  good. 

The  third  plea  was  treated  upon  the  argument  as  a  plea 
of  former  recovery.  The  design  of  the  pleader  was  to  set 
out  a  previous  adjudication  in  favor  of  Wheeler  for  the  mat- 
ter now  the  subject  of  controversy.  It  recites  the  appoint- 
ment of  five  freeholders  as  appraisers ;  the  notice  to  said  ap- 
praisers and  the  land-owners ;  the  meeting  of  the  appraisers ; 
their  public  declaration  of  the  amount  of  compensation  that 
ought  to  be  paid  to  said  land-owners;  their  statement,  in 
writing,  and  the  filing  thereof  in  the  register's  office.  That 
by  said  statement  they  awarded  to  Wheeler  and  Beach,  who 
was  then  part  owner,  the  sum  of  $2956.59,  as  and  for  com- 
pensation for  the  lands  and  other  property  of  said  Wheeler 
and  Beach  taken  for  and  injured  by  the  laying  out  and 
widening  of  said  avenue.  The  plea  then  states  that  this  sum 
was  then  received  and  accepted  by  Wheeler  and  Beach  as 
and  for  full  compensation  for  damages  sustained  by  them 
in  the  laying  out  and  widening  of  said  avenue.  The  plea 
appears  to  have  an  element  of  duplicity  which  may  well 
embarrass  the  relator  in  framing  a  proper  traverse.  It  docs 
not  conclude  with  the  assertion  of  the  finding  of  an  award 
for  the  same  subject,  but  continues  by  showing  an  acceptance 
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of  the  sum  as  compensation  for  the  injury,  &c.  The  pleader 
would  undoubtedly  be  privileged  to  set  out  the  steps  which 
resulted  in  the  ascertainment  of  the  sum  as  an  inducement  to 
the  statement  of  the  reception  of  the  same  in  satisfaction  of 
the  damages  for  the  assessment  of  which  this  writ  is  sought. 

It  is  difficult  to  say,  however,  that  the  plea  is  not  intended 
both  as  a  plea  in  estoppel  by  a  former  adjudication,  and  also 
as  a  plea  of  accord  and  satisfaction  by  an  acceptance  of  the 
award. 

As  the  plea  is  framed  it  would  embarrass  the  relator  to 
meet  it  by  a  single  traverse,  which  would  not  leave  him  in 
the  position  of  not  having  met  the  entire  force  of  the  defence 
disclosed  by  it. 

If  he  denies  the  estoppel,  he  leaves  the  allegation  that  the 
sum  was  received  as  compensation  unanswered.  If  he 
traverses  the  latter,  then  the  matter  alleged  as  an  estoppel  is 
not  met.  If  he  meets  both,  the  vice  of  duplicity  pervades 
both  plea  and  replication.  It  is,  of  course,  a  matter  of  form 
and  not  of 'substance,  but  upon  this  motion  to  strike  out,  a 
defect  in  form  must  be  recognized.  The  plea  must,  therefore, 
be  struck  out  upon  tills  ground. 

I  think,  moreover,  that  the  plea,  as  one  of  estoppel,  is 
criticisable  in  not  stating  directly,  as  a  jurisdictional  fact,  the 
manner  of  giving  notice  to  the  land-owners.  It  is  stated  that 
notice  was  given  as  provided  by  statute.  This  is  a  mere  legal 
conclusion. 

The  plea,  as  one  of  accord  and  satisfaction,  is  argumenta- 
tive. It  states  the  reception  of  the  award  as  compensation 
for  all  the  damages,  &c.  It  does  not  state  that  it  was  for 
damages  resulting  from  the  taking  of  the  particular  dam 
mentioned  in  the  pleadings.  A  direct  traverse  of  the  plea 
would  not  be  inconsistent  with  the  fact  that  some  damages 
might  have  been  the  subject  of  compensation,  and  that  this 
dam  may  have  been  paid  for  and  other  property  not. 

The  reason  for  requiring  direct,  distinct  and  not  argu- 
mentative statement  is,   besides  precision,   that  the  adverse 
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party  may  be  enabled  to  traverse  the  matter  alleged,  directly. 
Gould's  PL,  ch.  III.,  §  28. 

An  argumentative  return  is  subject  to  this  general  rule 
applicable  to  all  pleadings.     High  on  Ex.  Rem.,  §  472. 

The  first  and  third  pleas  are  struck  out,  with  costs. 


STATE,  WILLIAM  CURRIE  AND  ELLEN  CUEEIE,  PROSECTJ- 
TOES,  v.  H.  K.  VAN  HORN,  COLLECTOR  OF  BAYONNE. 

The  action  of  commissioners  of  appeal  in  changing  an  assessment  of  a 
tract  of  land  by  city  lots  to  an  assessment  of  the  same  land  by  the 
acre,  without  changing  the  value  of  the  entire  tract,  does  not  invali- 
date the  assessment. 


On  certiorari. 

This  certiorari  brings  up  an  assessment  against  the  prose- 
cutors for  certain  lands  in  the  city  of  Bayonne.  The  prose- 
cutors previous  to  1870  laid  out  these  lands  in  city  lots,  in 
conformity  with  a  map  made  by  the  corporation  for  the  pur- 
poses of  taxation. 

The  land  was  assessed  by  lot  as  designated  upon  this  map. 
The  commissioners  of  appeal,  without  changing  the  amount 
of  the  entire  assessment  for  the  prosecutors'  land,  changed  the 
assessment  so  that  instead  of  being  assessed  by  the  lot  it 
was  assessed  by  the  acre.  This  assessment  is  brought  up 
for  reversal. 

Argued  at  November  Term,  1877,  before  Justices  Scudder, 
Dlkon  and  Reed. 

For  the  prosecutors,  P.  Bentley. 
For  the  defendant,  E.  A.  S.  Man. 
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The  opinion  of  the  court  was  delivered  by 

Reed,  J.  It  is  not  now  a  question  that  where  lands  are 
situate  within  city  limits,  and  marked  off  into  lots  by  map, 
they  can  be  assessed  either  by  lot  or  in  bulk,  at  the  dis- 
cretion of  the  assessor,  so  long  as  the  assessment  is  not  in 
excess  of  the  actual  value  of  property,  and  so  long  as  there 
is  no  express  requirement  in  the  charter  directing  an  assess- 
ment by  lot.  It  was  held  in  the  case  of  State  v.  Collector  of 
Jersey  City,  4  Zab.  108,  that  under  the  charter  of  Jersey  City 
requiring  the  number  of  lots  or  parcels  assessed  to  each  person 
to  be  designated,  that  the  assessment  of  a  block  of  lots  at  a 
round  sum,  even  in  cases  where  the  lots  were  of  unequal 
value,  was  not  erroneous.  The  court  say  "  it  is  not  required 
that  each  lot  shall  be  separately  valued ;  such  is  not  the  law 
or  practice  in  assessing  under  the  general  tax  law."  The 
court  also  held  that  it  did  not  invalidate  the  assessment 
because  there  would  be  a  difficulty  in  advertising  and  selling 
lots,  or  because  one  might  be  encumbered  and  another  not. 

Unless  the  law,  by  express  direction  or  by  necessary  impli- 
cation, requires  each  lot  to  be  assessed  and  valued  separately, 
it  does  not  follow  that  the  assessment  is  void  and  must  be  set 
aside,  because  it  may  happen  in  a  particular  case  that  some 
of  the  modes  prescribed  for  the  collection  of  taxes  cannot  be 
used. 

The  assessment  of  this  land  by  the  acre  was  not  wise. 

It  was  intended  probably  to  meet  the  requirement  of  the 
act  of  1876.  Pamph.  L.,  p.  240;  Rev.,  p.  711.  But  it  is 
clear  that,  under  the  adjudications  already  existing,  the  assess- 
ment is  not  invalid. 

Does  the  fact  that  the  commissioners  changed  the  assess- 
ment by  lot  to  an  assessment  by  the  acre,  work  such  error  as 
invalidates  the  assessment.  I  think  it  does  not.  The  board 
of  commissioners  would  have  had  no  right  to  have  raised  the 
assessable  value  of  the  property  without  notice  to  the  prose- 
cutors. But,  inasmuch  as  their  action  affected  no  substantial 
right  of  the  prosecutors,  I  do  not  think  they  can  now  com- 
plain.    In  the  case  of  State  v.  Jersey  City,  1   Dutcher  525, 
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certaiu  lots,  not  taxable,  were  included  in  the  duplicate  with 
land  taxable.  It  was  an  agreed  fact  that  the  value  of  the 
taxable  part  was  equal  to  the  assessed  value  of  all  the  lands 
in  the  duplicate.  Elmer,  J.,  said  it  is  only  necessary  to 
amend  the  duplicate  by  striking  out  the  water  lots  and  by 
adding  their  value  to  the  value  of  the  other  lots,  and  it  will 
be  correct.  Such  an  amendment  the  commissioners  of  appeal 
might  have  ordered  had  the  case  been  before  them,  and  I 
think  the  court  ought  to  treat  the  case  as  if  that  was  done. 
The  defect  is  a  defect  of  form  and  not  of  substance.  The 
assessment  is  personal,  constituting  a  claim  against  the  indi- 
vidual prosecutors,  and  being  shown  to  be,  so  far  as  the  city 
and  county  taxes  are  concerned,  precisely  what  it  ought  to 
have  been,  I  am  of  opinion  it  should,  to  that  extent,  be 
affirmed. 

The  rule  seems  to  be,  that  so  far  as  the  assessment  itself  is 
concerned,  that  unless  the  statute  under  which  it  is  made  is  so 
framed  as  to  compel  a  construction  that  an  assessment  is  to 
be  made  to  an  owner  of  land  by  lot  or  lots,  or  upon  the  entire 
tract,  or  by  specific  description,  the  owner's  substantial 
interest  is  only  in  the  amount  assessed,  and  if  a  correct 
amount  is  secured,  the  method  of  arriving  at  it,  whether  by 
an  assessment  by  lot  or  by  an  assessment  by  block  or  in  bulk, 
is  only  matter  of  form  and  not  of  substance. 

Even  direction  of  statutes  as  to  manner  of  assessing  will,, 
when  possible,  be  construed  as  directory  merely.  State,, 
Paulison,  pros.,  v.  Taylor,  Collector  of  Paterson,6Vroom  184. 

I  think  the  present  assessment  should  be  affirmed,  without 
costs. 


THE    MAYOR  AND  COMMON    COUNCIL   OF   THE   CITY   OF 
NEWARK  v.  JAMES  MURPHY 

Under  the  charter  of  the  city  of  Newark,  a  violator  of  an  ordinance  of  that 
city  cannot,  without  his  consent,  be  brought  into  court  for  trial,  unless, 
by  a  warrant  or  summons. 

Vol.  xi.  k 
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On  certiorari. 

The  defendant,  James  Murphy,  on  the  1st  day  of  August, 
A.  D.  1877,  at  the  city  of  Newark,  N.  J.,  was  arrested  by 
•John  W.  Campbell,  a  special  policeman,  on  view,  for  selling 
hawking,  peddling  and  vending  ice.  He  was  immediately 
taken  before  the  police  justice  by  said  officer.  A  complaint, 
under  oath,  was  made  and  filed  on  the  same  day. 

The  complaint  was  as  follows:  "John  W.  Campbell, 
license  inspector  in  the  city  of  Newark,  complains  of  James 
Murphy,  who  is  in  custody  in  said  city  ;  and  said  complainant 
being  duly  sworn,  on  oath  doth  depose  and  say — That,  on  the 
1st  day  of  August,  a.  d.  1877,  at  the  city  of  Newark,  the  said 
•John  W.  Campbell  arrested  the  said  James  Murphy  while  he, 
the  said  Murphy,  was  in  the  act  of  selling,  hawking,  peddling 
and  vending  ice,  and  carrying  on  the  occupation  of  vender  of  ice 
in  said  city,  with  a  wagon,  without  being  first  licensed  by  the 
mayor  and  common  council  of  said  city,  in  violation  of  sections 
four  hundred  and  ninety-three,  four  hundred  and  ninety-five 
and  five  hundred  and  sixteen  of  the  ordinances  of  said  city ; 
and  the  said  Murphy  did  sell  and  vend,  on  said  day,  without 
being  licensed  as  aforesaid,  to  Peter  McAvoy,  without  being 
.licensed  as  aforesaid,  and  to  divers  other  persons  on  said  day 
.and  previous  thereto,  whereby  he  became  indebted  to  said 
mayor  and  common  council  of  said  city  in  the  sum  of  $10  j 
therefore  prays  that  the  said  James  Murphy  may  be  held  to 
answer  said  complaint,  and  dealt  with  as  law  and  justice  may 
require." 

The  defendant  gave  bail  for  his  appearance  at  the  adjourned 
day.  At  the  adjourned  day,  the  parties  appeared ;  the  de- 
fendant moved  to  non-suit  the  city,  upon  the  ground  that  the 
•officer  had  no  right  to  arrest  the  defendant  on  view ;  that  a 
warrant  should  have  first  been  obtained  ;  that  the  defendant 
was  not  regularly  in  court,  and  the  court  had  no  jurisdiction. 

The  police  justice  overruled  the  defendant's  motion.  The 
parties  went  to  trial,  and  judgment  was  given  for  the  plain- 
tiffs.    The  defendant  appealed.     On  the  appeal,  the  defendant, 
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by  his  counsel,  moved  to  non-suit  the  plaintiffs   upon   the 
grounds  as  above  stated. 

The  Court  of  Common  Pleas  granted  the  motion,  and  non- 
suited the  plaintiffs.  The  plaintiffs  thereupon  brought  cer- 
tiorari to  this  court. 

Argued  at  November  Term,  1877,  before  Justices  Scudder, 
Dixon  and  Reed. 

For  the  plaintiffs,  P.  W.  Cross. 

For  the  defendant,  A.  P.  Condit. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  city  of  Newark,  by  section  four  hundred 
and  seven  of  their  revised  ordinances,  provided  that  the 
several  policemen  of  the  city  shall  have  power  to  arrest  all 
persons  found  violating  any  law  or  ordinance,  or  aiding  and 
abetting  in  any  such  violation ;  *  *  *  and  shall  take 
all  such  persons  so  arrested  to  the  police  office  or  station- 
house,  or  other  place  designated  by  the  police  rules.  The 
question  discussed  on  the  argument  was  whether  there  was 
power  in  the  common  council  to  authorize,  by  ordinance,  the 
arrest  of  a  violator  of  an  ordinance,  upon  view,  without  war- 
rant. It  is  not  contended  that  this  can  be  supported  by  the 
power,  which  is  incident  to  every  corporation,  to  pass  by-laws 
which  are  not  unreasonable  nor  inconsistent  with  any  principle 
of  the  common  law,  or  of  a  statute.  The  charter  itself  is 
displayed,  and  certain  sections  are  pointed  to  as  the  source  of 
power  which  gives  validity  to  the  ordinance  in  question. 

Section  thirty-one,  sub-division  eleven,  empowers  common 
council  to  pass  ordinances  to  preserve  public  peace  and  good 
order,  &c. ;  and  sub-division  twenty-eight,  to  establish,  regu- 
late and  control  a  day  and  night  police,  and  to  regulate  and 
define  the  manner  of  their  appointment  and  removal,  their 
duties  and  their  compensation. 

By  section  fifty-seven  it  is  enacted  that  the  chief  of  police 
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and  officers  of  the  day  and  night  police  appointed  by  the 
common  council  shall,  in  addition  to  the  authority  conferred 
upon  them  by  the  ordinances,  by-laws,  rules  and  regulations 
of  the  common  council,  possess  and  have  all  the  powers 
of  constables,  within  the  city  limits,  for  the  purpose  of  pre- 
serving the  peace  and  enforcing  the  ordinances  of  the  city. 

The  range  of  the  power  which  results  from  these  general 
provisions,  which  are  features  in  almost  every  municipal, 
charter  in  this  country,  is  discussed  by  Mr.  Dillon  in  chapter 
twelve  of  his  work  on  municipal  corporations.  But  these 
general  provisions  must  be  construed  with  the  other  sections 
of  the  charter,  which  have  marked  out  the  plan  for  the  en- 
forcement of  the  city  ordinances.  And  I  think  a  considera- 
tion of  those  sections  will  result  in  the  conclusion  that  the 
method  pursued  in  the  present  case  cannot  be  supported. 

The  charter  has  designated  a  method  for  the  enforcement 
of  these  ordinances,  and  that  method  must  be  pursued.  By 
section  thirty -three  of  the  charter  it  is  provided  "that  in  all 
cases  where  the  common  council  have  authority  to  pass  ordi- 
nances on  any  subject,  they  may  provide  a  penalty  or  penalties 
for  the  violation  thereof,  either  by  imprisonment  not  exceed- 
ing ten  days,  or  by  fine  not  exceeding  §50,  to  be  recovered, 
with  costs,  in  an  action  of  debt,  and  in  the  name  of  the  mayor 
and  common  council  of  the  city  of  Newark,  before  any  police 
justice  thereof,  in  which  action  the  first  process  may  be  either 
by  warrant  or  summons,  and  in  which  action  it  shall  be  lawful 
to  declare  generally  in  debt  for  such  penalty,  and  give  the 
special  matter  in  evidence,"  &c. 

This  applies  to  the  collection  of  a  fine  by  the  ordinary 
action  of  debt,  commenced  by  summons  or  warrant.  Section 
fifty-one  confers  upon  police  justices  like  power,  authority  and 
jurisdiction  in  all  criminal  matters,  in  the  city  of  Newark,  as 
the  justices  of  the  peace  have. 

Section  fifty-two  provides  that,  unless  when  otherwise 
directed,  all  actions  and  proceedings  before  any  police  justice 
shall,  as  nearly  as  may  be,  be  regulated  and  conducted  ac- 
cording to  the  small  cause  act.     Section  fifty-four  provides- 
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that  every  police  justice  shall  be  empowered,  on  oath  or 
affirmation,  or  affidavit  made  according  to  law,  and  filed  in  his 
office,  that  any  person  has  been  guilty  of  a  violation  of  the 
city  ordinances,  to  issue  a  process,  either  in  the  nature  of  a 
warrant  or  a  summons,  against  the  person  so  charged,  which 
process  shall  state  what  ordinance  the  defendant  has  violated  ; 
when  and  in  what  manner  the  same  has  been  violated;  and 
that,  on  the  return  of  such  process,  or  at  the  time  to  which 
the  justice  has  adjourned  the  same,  the  said  justice  shall  pro- 
ceed to  hear  testimony,  and  to  determine  and  give  judgment 
in  the  matter,  without  the  filing  of  any  pleadings,  &c. 

There  is  a  proviso  to  this  section  that  nothing  therein  con- 
tained should  prevent  the  enforcement  of  the  ordinances  of 
said  city  in  the  manner  hereinbefore  provided — evidently 
referring  to  the  action  of  debt  provided  for  by  the  thirty-third 
section. 

Section  fifty-five  provides  that  no  warrant,  or  process  in 
the  nature  of  a  warrant,  shall  be  issued  by  any  police  justice 
against  any  person  on  any  complaint  made  as  aforesaid  for 
the  violation  of  any  ordinance,  unless  upon  oath  or  affirma- 
tion, made  and  filed  before  said  justice,  establishing  to  his 
satisfaction,  by  one  or  more  particulars  mentioned  therein, 
that  such  process  is  necessary  to  secure  the  due  enforcement 
of  the  ordinance,  in  the  matter  of  said  complaint  against  such 
person  or  persons. 

The  limits  to  the  power  of  arrest  by  a  constable,  without 
process,  was  well  defined  at  common  law.  The  regard  for  the 
liberty  of  the  person  was  so  great  that  the  common  law  did 
not  confer  upon  a  mere  conservator  of  the  peace  the  power  to 
touch  the  person  of  the  subject,  of  his  own  volition,  except  in 
those  cases  where  the  interests  of  the  public  absolutely  de- 
manded it.  To  prevent  the  escape  of  a  felon,  he  had  authority 
to  arrest  any  one  whom  he  reasonably  suspected  to  have  been 
engaged  in  the  perpetration  of  a  felony. 

To  prevent  breaches  of  the  peace,  he  had  the  right  to  arrest 
any  person  who  was  engaged  in,  or  in  his  presence  threatened 
to  engage  in  an  affray  or  other  breach  of  the  peace.     Beyond 
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this,  the  law  did  not  allow  him  to  exercise  the  function  of 
determining  whether  there  was  a  sufficient  case  of  the  viola- 
tion of  a  law  to  justify  an  arrest,  but  placed  that  power  in  the 
hands  of  officers  whose  functions  were  judicial.  Only  after  a 
determination  by  such  officers,  and  a  warrant  indicative  of  such 
determination,  could  the  law  be  put  in  operation  against  the 
party.  The  extent  of  the  constable's  authority  to  arrest  sum- 
marily was  enlarged  from  time  to  time  by  parliament.  In 
this  state,  by  the  act  concerning  disorderly  persons,  it  has 
been  extended  to  a  class  of  cases  which  would  seem  to  include 
almost  every  instance  where  the  police  regulation  of  any 
municipality  would  require  speedy  treatment. 

The  power  of  the  legislature  to  place  in  the  hands  of  a  city 
the  right  to  authorize  summary  arrest  and  trial,  is  undisputed. 

The  legislature  in  this  instance,  however,  instead  of  con- 
ferring that  power  upon  the  common  council  of  Newark,  has,, 
by  the  most  explicit  language,  guarded  against  that  method 
of  enforcing  the  city  ordinances,  by  directing  the  method  of 
procedure  before  the  city  courts.  The  express  direction  rela- 
tive to  the  manner  in  which  the  violator  shall  be  brought  into 
court,  excludes  any  other  way  of  acquiring  jurisdiction, 
except  by  consent  of  the  party  himself. 

I  think  the  court  had  acquired  no  jurisdiction  over  the 
person  of  the  defendant  in  this  case,  and  the  judgment  of  the 
Common  Pl^as  was  correct. 

Judgment  affirmed,  with  costs. 


STATE,    MARTIN    WYCKOFF,    PROSECUTOR,    v.    JACOB    V. 
CREVELING,  COLLECTOR. 

Assessors  allowing  a  deduction,  without  a  statement  by  the  tax-payer, 
under  oath  or  affirmation,  are  liable  to  indictment  as  for  a  misdemeanor. 


On  certiorari. 
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The  prosecutor  was  assessed  for  a  mortgage,  by  the  assessor 
of  the  borough  of  Washington,  in  Warren  county.  The 
mortgage  was  upon  the  property  of  one  Joseph  F.  Van 
Derveer.  The  mortgagor  did  not  give,  nor  did  the  assessor 
require  from  him  a  true  statement,  in  writing,  under  oath  or 
affirmation,  that  the  same  was  just  and  true  of  the  several 
debts  owing  by  the  mortgagor,  and  which  the  mortgagor 
desired  to  be  deducted  from  his  assessment,  nor  any  statement 
whatever,  under  oath  or  affirmation.  The  mortgagor  merely 
requested  the  deduction. 

It  also  appears  that  the  prosecutor  was  not  the  owner  of 
the  mortgage  at  the  time  of  the  assessment,  or  at  any  time. 

Application  was  made  by  the  prosecutor  to  the  commis- 
sioners of  appeal  for  a  reduction  of  the  assessment  for  this 
mortgage ;  that  the  commissioners  waived  a  statement  under 
oath,  and  agreed  to  remit ;  that  a  day  or  two  after  the  meeting 
of  the  commissioners  the  prosecutor  received  a  notice  that  the 
tax  was  left  standing  against  him. 

Argued  at  November  Term,  1877,  before  Justices  Scudder, 
Dixox  and  Reed. 

For  the  prosecutor,,  M.  Wyckoff. 
For  the  defendant,  J.  Vliet. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  It  conclusively  appears,  in  this  case,  that  the 
prosecutor  was  assessed  for  the  amount  of  a  mortgage  in  which 
he  had  no  interest  whatever.  The  mortgage  was  made  to 
another  person,  who  was  the  owner  upon  the  records  of  the 
county.  Nor  does  it  appear  that  the  prosecutor  had  any 
interest  in  the  instrument  in  any  form. 

He  applied  to  the  commissioners  of  appeal,  and  they 
waived  any  hearing  of  the  matter,  and  intimated  that  the 
assessment  for  this  mortgage  would  be  remitted.  They  failed 
to  do  so.     The  prosecutor  is  in  a  position  here  to  raise  this 
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fatal  objection  to  the  assessment,  and  it  invalidates  it.  Upon 
this  ground  alone  the  assessment  must  be  set  aside. 

This  result  renders  it  unnecessary  to  decide  the  other  ques- 
tion raised,  but  not  argued,  namely,  whether  the  power  to 
assess  under  the  act  of  1876,  (Rev.,  p.  1186,  §  109,)  is  de- 
pendent upon  a  deduction  legally  claimed,  under  oath,  by 
virtue  of  section  seventy-eight  of  the  tax  act. 

The  question  arises  through  the  criminally  negligent  act  of 
the  assessor,  in  not  requiring  a  statement  under  oath,  before 
allowing  the  deduction.  It  is  a  too  common  violation  of  the 
terms  of  the  act  on  the  part  of  assessors,  and  renders  them 
liable  to  indictment  as  for  a  misdemeanor,  by  the  express 
terms  of  section  seventy-eight  of  the  tax  act. 

Let  the  assessment  be  vacated,  with  costs. 


STATE,  EX  EEL.  BERNARD  BAYER  AND  WILLIAM  KAUF- 
MAN, v.  THE  MAYOR  AND  COMMON  COUNCIL  OF  HO- 
BOKEN. 

The  act  of  1872,  (Pamph.  L.,  p.  602,  \  1,)  provides  that  the  common 
council  of  Hoboken  shall  designate  two  papers  published  in  Hoboken, 
both  of  which  shall  not  be  of  the  same  political  party,  to  publish 
official  matters.  It  is  admitted  that  all  the  papers  published  in  Hobo- 
ken are  of  the  same  political  party.  Held,  that  the  requirement  that 
the  designated  papers  should  belong  to  different  parties  was  not 
annulled  by  the  act  of  1877.  Pamph.  L.,  p.  68,  \  1.  Held,  that  a 
writ  of  mandamus  will  not  issue  to  compel  the  designation  of  two 
official  papers,  inasmuch  as  the  papers  mentioned  in  the  act  do  not 
exist. 


On  rule  to  show  cause. 

This  is  an  application  for  a  rule  to  show  cause  why  a  man- 
damus should  not  issue  to  compel  the  mayor  and  common 
council  of  Hoboken  to  designate  two  official  newspapers  for 
the  publication  of  the  matters  and  things  required  by  the  city 
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charter  to  be  published,  which  papers  shall  have  been  in 
existence  and  published  in  said  city  for  over  two  years,  and 
to  designate  the  "Hudson  County  Journal"  as  one  of  the 
official  newspapers  of  said  city. 

The  statutes  relative  to  public  printing  in  Hoboken  are  as 
follows : 

The  act  of  1867,  (Pamph.  L.,  p.  692,  §  5,)  provides  that 
the  proceedings  of  the  common  council  and  board  of  educa- 
tion of  said  city,  and  such  matters  and  things  as  are  directed 
by  said  charter  to  be  published,  shall  hereafter  be  published 
in  two  of  the  newspapers  printed  and  published  in  said  city, 
in  which  the  laws  of  this  state  are  now  directed  to  be  pub- 
lished. 

The  act  of  1871,  {Pamph.  L.,  p.  1423,  §  21,)  amends  the 
{^receding  act  by  adding,  u  provided  that  such  proceedings 
and  such  other  matters  and  things  as  are  required  by  the 
charter,  or  any  supplement  thereto,  to  be  published,  shall  be 
published  daily  in  one  of  the  said  newspapers." 

The  act  of  1872,  (Pamph.  L.,  p.  602,  §  1,)  provides  "  that 
hereafter  common  council  shall  designate  two  newspapers, 
both  of  which  shall  not  be  of  the  same  political  party — one 
of  each  political  party — which  shall  publish  the  proceedings, 
&c,  *  *  at  prices  to  be  fixed  by  the  common  council,  at 
rates  not  exceeding  those  authorized  by  law  for  the  printing 
of  legal  notices,  provided  that  said  newspapers  are  printed 
and  published  in  the  said  city  of  Hoboken,  and  now  author- 
ized by  law  to  publish  the  laws  of  this  state." 

The  act  of  1872,  (Pamph.  L.,  p.  1240,  §  1,)  provides  that 
the  common  council  may  designate  one  newspaper  published 
in  the  city  of  Hoboken,  in  the  German  language,  to  print, 
<&c,  in  addition  to  the  papers  as  now  by  law  provided. 

The  act  of  1877,  (Pamph.  L.,  p.  68,  §  1,)  provides  that 
whenever  the  board  of  aldermen,  council  or  common  council 
of  any  city  is  required  by  the  provisions  of  its  charter  to 
designate  one  or  more  newspapers  to  publish  the  proceedings 
•of  such  board  of  aldermen,  common  council  or  council,  and  to 
publish  the  proceedings  of  any  of  the  other  boards  in  said 
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citv,  in  a  newspaper  or  newspapers  printed  and  published  in 
said  city,  and  authorized  to  publish  the  laws  of  the  state  at 
the  date  of  the  passage  of  such  city  charter,  or  supplement 
thereto ;  that  in  every  such  case,  such  city  may  hereafter  pub- 
lish the  said  proceedings  in  a  newspaper  or  newspapers  pub- 
lished and  printed  in  said  city  that  shall  have  been  in 
existence  and  published  in  said  city  for  over  two  years. 

The  facts  relative  to  the  present  application  are  the  follow- 
ing :  The  relators  are  tax-payers  of  the  city  of  Hoboken  and 
proprietors  of  the  "Hudson  County  Journal,"  which  pub- 
lishes both  an  English  and  German  edition,  the  German  estab- 
lished in  1868,  and  the  English  in  1874. 

The  only  other  paper  published  in  Hoboken  is  the  "  Hud- 
son County  Democrat,"  in  English.  All  of  these  papers 
belong  to  the  same  political  party.  Previous  to  1877,  the  com- 
mon council  had  designated  the  "  Democrat "  and  the  "  Jour- 
nal "  in  German  as  the  official  papers.  In  September,  1877,  the 
municipal  printing  was  awarded  to  the  "  Democrat,"  and  a 
resolution  of  the  preceding  year  designating  two  official  papers 
was  rescinded.  Common  council  has  since  refused  to  desig- 
nate two  papers,  including  the  "  Journal "  as  one,  and  to  com- 
pel them  to  do  so  this  writ  is  requested. 

Argued  at  November  Term,  1877,  before  Justices  Scud- 
der,  Dixon  and  Keed. 

For  the  relators,  J.  H.  Lippincott. 
Contra,  A.  T.  McGill. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  law,  as  it  stood  previous  to  the  passage  of 
the  act  of  1872,  required  the  common  council  of  Hoboken  to 
designate  two  papers,  belonging  to  different  political  parties, 
and  published  in  the  city  of  Hoboken,  and  at  the  time  of  the 
passage  of  the  act  of  1872,  (Pamph.  L.,  p.  602,)  authorized  to- 
publish  the  laws  of  the  state. 
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All  the  newspapers  published,  so  far  as  appears  in  this 
case,  are  of  the  same  political  party. 

It  is  apparent,  therefore,  that,  unless  the  law  has  been 
changed  so  as  to  repeal  the  obligation  imposed  upon  the 
appointing  power  to  observe  this  peremptory  direction  of  the 
act  of  1872,  the  duty  of  designating  two  papers  cannot  be 
invoked  in  aid  of  the  relators,  because  the  facts  make  the 
performance  of  the  duty  impossible.  "  Impotent ia  excusat 
legem.'"     Broom's  Maxims  *182. 

It  is  insisted  that  the  act  of  1877,  [Paraph.  L.,  p.  68,) 
changes  the  previous  legislation  so  as  to  make  the  perform- 
ance of  the  prayer  of  the  relator  possible  and  obligatory. 

But  I  do  not  so  construe  the  latter  act.  That  act  is 
drafted  for  the  sole  purpose  of  placing  newspapers  which 
shall  have  been  published  for  two  years  in  the  city  of  Hobo- 
ken, in  the  class  of  newspapers  from  which  the  selection  and 
designation  can  be  made. 

The  law,  as  it  previously  stood,  required  that  the  desig- 
nated newspaper  should  have  been  published  one  year  prece- 
ding March  19th,  1872,  the  time  of  the  passage  of  that  act. 

The  whole  text  of  the  later  act  shows  that  its  object  was 
to  remove  the  requirement  of  that  period  of  publication, 
"  that  whenever  any  common  council  *  *  is  required 
*  *  to  designate  one  or  more  newspapers,  *  *  and  to- 
publish  the  proceedings  of  common  council,  &c,  in  a  news- 
paper or  newspapers  printed  and  published  in  said  city,  and 
authorized  to  publish  the  laws  of  the  state  at  the  date  of  the 
passage  of  such  city  charier,  or  supplement  thereto;  that  in 
every  such  case,  such  city  may  hereafter  publish  the  said  pro- 
ceedings in  a  newspaper  or  newspapers  published  and  printed 
in  said  city,  that  shall  have  been  in  existence  and  published  in 
said  city  for  over  two  years." 

The  object  of  the  legislature  was  to  amend  the  previous 
legislation  relative  to  the  printing  in  Hoboken,  and  any  other 
possible  place  having  similar  statutes,  by  substituting  the 
latter    italicized   words    for  the  preceding.     This  leave-   all 
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other  parts  of  the  statutes  in  force,  including  the  provision 
requiring  the  two  papers  to  be  of  diverse  political  sentiments. 

Additional  light  may  be  thrown  upon  the  object  of  the 
recent  statute  by  the  case  of  State,  Chamberlain,  pros.,  v. 
Mayor,  &c,  of  Hoboken,  9  Vroom  110. 

The  writ  should  not  go. 


STATE,     RUDOLPHUS     BINGHAM,     PROSECUTOR,     v.    THE 
MAYOE   AND    COMMON    COUNCIL    OF    THE    CITY    OF 

CAMDEN. 

An  act  -which,  by  its  terms,  is  a  supplement  to  a  city  charter,  and  designed 
to  regulate  the  internal  affairs  of  such  city,  is  a  local  act,  and  is  un- 
constitutional and  void  by  force  of  article  four,  section  seven,  para- 
graph eleven,  of  the  constitution. 


On  certiorari  to  review  the  proceedings  of  the  mayor  and 
common  council  of  the  city  of  Camden,  under  a  supplement 
to  the  charter  of  said  city,  approved  March,  1878,  providing 
for  a  board  of  excise. 

Argued  at  February  Term,  1878,  before  Justices  Van 
Syckel,  Dixon  and  Reed. 

For  the  prosecutor,  S.  H.  Grey. 

For  the  defendants,  B.  S.  Jenkins. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  This  writ  brings  up  for  review  the  proceedings 
•of  the  mayor  and  common  council  of  the  city  of  Camden, 
under  an  act  of  the  legislature  approved  March,  1878,  enti- 
tled "A  further  supplement  to  the  act  entitled  'An  act  to 
revise  and  amend  the  charter  of  the  city  of  Camden.'  " 
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The  act  provides  that  there  shall  be,  in  and  for  the  city  of 
Camden,  a  board  of  excise  commissioners,  which  shall  consist 
of  three  resident  freeholders  of  the  city  of  Camden,  to  be 
nominated  by  the  mayor  and  confirmed  by  the  common 
council  of  said  city.  The  act  confers  power  to  grant  licenses 
for  the  sale  of  spirituous  and  strong  liquors  within  the  limits 
of  said  city.  The  act  provides  that  they  shall  keep  books, 
containing  a  record  of  their  proceedings,  in  the  office  of  the 
city  clerk  ;  that  the  license  fees  shall,  each  week,  be  paid  over 
to  the  city  treasurer,  and  that  forfeitures  recovered  before  any 
justice  of  the  peace  of  the  city  of  Camden  shall  be  also  paid 
to  the  said  treasurer.  The  act  also  provides  that  the  common 
council  shall,  from  time  to  time,  appoint  some  suitable  person,, 
as  inspector  of  excise,  to  inspect  places  where  liquors  are  sold 
within  said  city,  and  perform  such  other  duties  as  may  be 
required  of  him  by  said  board  or  by  the  common  council r 
who  shall  have  power,  by  ordinance  or  by  resolution,  to  more 
fully  define  or  prescribe  the  duties  of  said  inspector. 

These  are,  in  substance,  the  features  of  the  act,  the  design 
of  which  is  to  regulate  and  control  the  persons  and  places  where- 
malt  and  spirituous  liquors  shall  be  sold  within  the  corpo- 
rate limits  of  the  city  of  Camden.  Under  the  act,  the  mayor 
has  nominated,  and  the  common  council  has  confirmed  the 
nomination  of  three  resident  freeholders  of  said  city,  and  no> 
irregularity  in  said  nominations  or  confirmations  is  alleged  as- 
ground  of  error.  If  the  act  is  valid,  the  proceedings  before 
us  are  regular.  The  existence  of  the  statute  itself  is  attacked 
upon  the  ground  that,  since  the  recent  amendments  to  our 
state  constitution,  there  is  no  power  in  the  legislature  to  frame 
statutes  like  this,  and  that  the  present  act  is  void. 

The  alleged  restrictive  clause  of  the  constitution  is  the  one 
which  has  already  received  judicial  construction  in  three 
instances  :  twice  in  the  case  of  Van  Riper  v.  Parsons,  ante 
pp.  1,  123;  and  once  in  the  case  of  Pell  v.  Newark,  ante  p.  71. 

It  is  that  portion  of  paragraph  eleven  of  section  seven,, 
which  prescribes  that  the  legislature  shall  not  pass  any  private,, 
special  or  local  laws,       *       *       *       regulating  the  internal 
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affairs  of  towns  and  counties.  That  cities  are  included  within 
the  meaning  of  this  provision,  is  already  determined  in  the 
cases  already  mentioned.  That  this  act  is  local,  is  too  obvious 
for  argument.  It  is  a  supplement  to  the  charter  of  Camden, 
by  its  terms.  There  is  no  attempt  to  make  the  legislation 
apply  to  a  class  of  cities  by  any  classification,  natural  or 
illusive.     It  is  plumply  and  unevasively  a  local  act. 

Is  it  also  an  act  regulating  the  internal  affairs  of  the  city 
of  Camden  ? 

The  establishment  of  a  muncipality,  whether  by  custom, 
royal  charter  or  legislative  grant,  carries  with  it  certain  inci- 
dental powers  essential  to  its  existence  as  a  body  politic.  In 
addition  to  these  incidental  powers,  others  are  granted,  or  the 
incidental  powers  regulated  by  express  provisions  in  their 
respective  charters.  All  these  matters,  which  are  the  subject 
of  control  by  the  municipality  incidentally,  or  which  already 
exist,  or  may  thereafter  be  conferred  by  grant,  concern  the 
internal  affairs  of  the  city. 

Any  attempt  to  strip  a  city  of  any  of  such  power,  or  to 
confer  upon  it  additional  power,  or  to  change  the  manner  of 
exercising  the  power  already  existing,  is  a  regulation  of  such 
internal  affairs. 

The  largest  field  for  municipal  action  is  afforded  in  the 
exercise  of  the  power  to  suppress  nuisances,  prevent  disorder-; 
and  jjreserve  the  health  and  safety  of  the  citizens  by  virtue 
of  its  right  to  invoke  and  administer  the  police  power  of  the 
state.  The  control  of  the  vending  of  spirituous  liquors  has 
been  the  subject  of  such  regulation  almost  from  the  beginning 
of  government.     Bac.  Abr.,  title  "Inns." 

In  the  year  1667,  in  the  case  of  Player  v.  Jenkins,  Siderjin 
284,  it  was  ruled  that  if  the  number  of  taverns  and  ale-houses 
increase  in  Cheapside,  London,  to  so  great  an  extent  as  to  be 
a  nuisance,  they  may  be  restrained  by  a  by-law. 

The  act  now  under  consideration  is  one  conferring  upon  a 
single  city,  as  a  matter  of  police  regulation,  the  power  to  con- 
trol, and  prescribing  the  method  of  exercising  the  power  to 
control  the  occupation  of  selling  malt  and  spirituous  liquors. 

The  extent  of  the  operation  of  the  act  is  confined  within 
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the  boundaries  of  the  city.  The  subject  upon  which  the  act 
is  to  operate  is  one  which  concerns  purely  municipal  govern- 
ment. The  machinery  provided  to  accomplish  the  purpose 
of  the  act  is  municipal.  The  board  of  excise  is  a  city  board. 
The  inspector  of  excise  is  a  city  officer.  The  revenues  inci- 
dentally resulting  from  fees  and  forfeitures  go  into  the  city 
treasury. 

The  statute  is,  in  its  entirety,  an  act  local  in  its  character, 
and  designed  to  regulate  the  internal  affairs  of  the  city  of 
Camden. 

It  is,  therefore,  void,  and  can  afford  no  support  for  the  acts 
brought  here  for  review,  and  they  are,  therefore,  vacated,  with 
costs. 


STATE,  EX  REL.  WILLIAM  L.  CHADWICK,  A  JUSTICE  OF 
THE  PEACE  OF  THE  COUNTY  OF  OCEAN,  v.  WILLIAM 
ERRICKSON,  CLERK  OF  THE  COUNTY  OF  OCEAN. 

1.  Under  the  act  respecting  coroners,  (Rev.,  p.  169,)  a  justice  of  the  peace 
is  only  authorized  to  act  as  coroner  when  a  coroner  cannot  be  had  in 
due  time  to  take  the  inquest. 

2.  If  the  condition  of  a  dead  body  should  be  such  that  it  be  manifestly 
improper,  in  the  judgment  of  ordinary  men,  to  defer  its  burial  long 
enough  to  notify  a  coroner,  in  such  a  case  a  justice  would  be  unques- 
tionably authorized  to  act,  and  be  entitled  to  receive  the  fees  allowed 
by  the  statute. 

3.  The  fact  that  a  justice  may  be  more  conveniently  located  ;  that  he  has 
received  the  first  notice ;  that  he  has  performed,  in  good  faith,  the 
first  official  act,  believing  that  a  coroner  could  not  be  had  in  due  time 
— no  one  of  these  facts,  nor  all  of  them  together,  will  authorize  a  justice 
to  act  when  it  plainly  appears  a  coroner  might  have  been  had  in  due 
time. 

4.  When  a  body  required  almost  immediate  burial,  and  a  justice  has 
taken  charge  of  it  for  that  purpose,  a  coroner  appearing  before  it  has 
been  finally  disposed  of,  may,  at  his  option,  assume  control  of  it,  and 
have  the  costs  taxed  and  receive  them  from  the  treasurer.  The  justice 
would  be  entitled  only  to  receive  from  the  coroner  reasonable  compen- 
sation for  services  rendered  before  the  coroner  arrived. 
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On  rule  to  show  cause  why  a  mandamus  should  not  issue,  &c. 

Argued  at  November  Term,  1877,  before  Justices  Dal- 

RIMPLE  aud  WOODHULL. 

For  the  rule,  George  C.  Beekman. 
Contra,  Thos.  W.  Middleton. 

The  opinion  of  the  court  was  delivered  by 

Woodhull,  J.  The  relator  obtained  a  rule  requiring  the 
respondent  to  show  cause  why  a  writ  of  mandamus  should  not 
be  issued,  commanding  him,  as  clerk  of  the  county  of  Ocean,, 
to  tax  the  bills  of  the  relator  for  his  services  as  acting  coroner, 
in  taking  charge  of  and  burying  six  bodies  cast  ashore  from 
the  wreck  of  the  schooner  "  Margaret  and  Lucy,"  on  the  night 
of  March  2d,  1877,  and  to  take  his  affidavit  to  each  of  said 
bills  of  cost,  in  accordance  with  the  provisions  of  the  twenty- 
sixth  and  twenty-seventh  sections  of  the  act  entitled  "An  act 
respecting  coroners."     Rev.,  p.  169. 

The  case  made  by  the  relator,  in  his  affidavit  and  petition 
for  the  rule,  is,  in  substance,  that  he  is  a  justice  of  the  peace, 
duly  commissioned  and  qualified,  residing  near  Point  Pleasant, 
in  the  township  of  Brick,  in  the  county  of  Ocean ;  that  on 
the  evening  of  March  2d,  1877,  the  three-masted  schooner 
"  Margaret  and  Lucy  "  was  stranded  and  totally  wrecked  on 
Squan  Beach,  in  said  county,  with  the  loss  of  all  on  board ; 
that,  as  there  was  no  coroner  nearer  than  Toms  River,  the 
relator,  as  justice  of  the  peace,  was  notified  by  William  P. 
Chadwick  to  come  and  take  charge  of  the  body  of  one  of  the 
shipwrecked  crew,  and  was  afterwards  notified  by  different 
persons  of  five  other  bodies  which  had  been  washed  ashore 
from  the  wreck ;  that  he,  acting  as  coroner,  took  charge  of 
these  bodies,  removed  them  to  his  house,  and  buried  them ; 
that  having  made  out  the  written  statement  required  by  the 
sixteenth  section  of  the  act,  and  a  separate  certificate  as  to  each 
body,  in  accordance  with  the  provisions  of  the  sixth  section, 
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and  having  fulfilled  all  the  other  requirements  of  the  act,  he 
presented  to  the  respondent,  at  his  office  in  Toms  River,  on 
the  5th  day  of  April,  1877,  the  said  statement  and  certificates, 
with  the  bills  of  cost  annexed,  requesting  him  to  tax  the  costs 
and  fees  allowed  by  law  in  such  cases,  and  that  the  respond- 
ent refused  and  still  refuses  to  do  so. 

The  respondent's  reasons  for  this  refusal  are  fully  stated 
by  himself,  in  his  testimony  taken  in  the  cause.  He  says, 
"  I  am  clerk  of  the  county  of  Ocean ;  in  March  last,  I  taxed 
a  bill  of  costs  and  expenses  for  John  Klippel,  coroner;  I 
know  it  was  (as  reported)  for  services  for  view  of  the  bodies 
of  crew  of  the  schooner  '  Margaret  and  Lucy ; '  I  am  ac- 
quainted with  William  L.  Chadwick,  the  relator ;  he  requested 
me  to  tax  a  bill  for  costs  and  expenses  for  these  bodies ;  I  did 
not  tax  it ;  I  gave  him  the  reason  why  I  did  not ;  I  told  him 
I  had  already  taxed  the  same  bills  for  Coroner  John  Klippel, 
in  which  his  fees  were  allowed  for  the  burial  of  the  dead 
bodies  ;  Esquire  Chadwick  never  protested  against  my  taxing 
the  bills  of  Coroner  Klippel ;  several  days  before  Chadwick 
presented  his  bills  to  me,  Coroner  Klippel  informed  me  that 
those  bills  had  been  paid  by  the  state,  and  that  he,  Klippel, 
was  ready  to  settle  with  Chadwick  ;  I  refused  to  tax  the  bills 
of  Esquire  Chadwick,  also,  to  avoid  complication,  fearing  that 
the  matter  might  be  overlooked,  for  the  time  being,  by  the 
state  treasurer,  and  the  bills  paid  under  the  impression  that 
the  taxing  covered  separate  and  distinct  cases  of  drowning, 
and  my  refusing  to  tax  Esquire  Chadwick's  bills  I  knew 
would  be  one  effectual  method  of  drawing  the  attention  of  the 
treasurer  to  the  fact  that  these  same  bills  had  been  presented 
by  the  coroner,  and  paid." 

It  is  apparent,  from  the  foregoing  testimony,  that  the  real 
controversy  in  this  case  is  not  between  the  relator  and  the 
respondent,  but  between  the  relator  and  John  Klippel,  one 
of  the  coroners  of  the  county  of  Ocean. 

It  is  further  evident  that  the  merits  of  this  unfortuuate 
controversy  cannot  be  understood — much  less  satisfactorily 
determined — without  examining  the  facts  which  serve  to  con- 
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nect  the  coroner,  Klippel,  with  the  services  in  question,  and 
which,  on  the  part  of  the  respondent,  are  relied  on  to  show 
that,  in  legal  effect,  those  services  were  performed,  not  by  the 
relator,  as  acting  coroner,  but  by  the  actual  coroner,  John 
Klippel. 

It  appears,  from  the  testimony  of  William  P.  Chadwick, 
who  was  captain  of  the  crew  of  life-saving  station  number 
twelve,  that  one  of  the  six  bodies  was  found  about  four  o'clock 
in  the  morning  of  March  3d,  within  the  limits  of  his  dis- 
trict, and  about  four  miles  north  of  the  place  where  the 
schooner  struck.  He  sent  a  verbal  notice  of  the  finding  of 
this  body  to  Point  Pleasant,  supposing  there  was  a  coroner  at 
that  place,  instructing  his  messenger,  however,  in  case  there 
was  not,  to  notify  a  justice  of  the  peace. 

The  relator,  having  received  this  notice,  as  he  states,  about 
ten  o'clock  a.  m.  of  March  3d,  drove  down  to  station  number 
twelve,  some  eight  miles  south  of  Point  Pleasant,  took  charge 
there  of  the  body,  at  four  o'clock  P.  M.  of  the  same  day,  and 
conveyed  it  to  his  residence  at  Point  Pleasant. 

After  sending  a  messenger  to  Point  Pleasant,  as  just  stated, 
Captain  Chadwick,  having  ascertained  that  there  was  no 
coroner  residing  at  that  place,  and  that  there  was  one — John 
."Klippel — at  Toms  River,  station  number  twelve  being  not 
far  from  midway  between  the  two  places,  sent  another  mes- 
senger to  him,  with  a  notice,  in  writing,  stating  that  he  had 
found  one  of  the  crew  of  the  wrecked  schooner,  and  request- 
ing him  to  come  and  attend  to  the  body  as  soon  as  possible, 
at  his  station. 

In  about  an  hour  after  this  notice  had  been  sent  to  Klippel, 
the  relator  arrived  and  took  charge  of  the  body,  without 
objection  on  the  part  of  Captain  Chadwick.  Upon  being 
informed  of  the  notice  which  had  been  sent  to  Coroner 
Klippel,  the  relator  replied  "  that  as  long  as  he  had  been 
notified  and  got  the  word  first,  he  should  take  the  body." 

The  notice  sent  to  the  coroner,  as  above  stated,  was  received 
by  him  about  ten  o'clock  P.  M.  of  the  same  day,  and  the  next 
morning,  as  early  as  the  weather  would  permit,  he  started  by 
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"boat  for  station  number  twelve,  arriving  there  at  eleven 
•o'clock  A.  m.  Finding  that  the  body  he.  had  come  to  take 
charge  of  had  been  removed  as  already  stated,  he  proceeded 
without  delay  to  the  residence  of  the  relator,  at  Point  Pleasant, 
where  he  found  it,  with  five  other  bodies.  Of  the  finding  of 
two  of  the  five,  he  had  been  informed  by  the  messenger  who 
brought  him  the  notice.  As  to  the  other  three,  he  does  not 
appear  to  have  had  any  previous  information. 

Believing  it  to  be  his  duty,  under  the  circumstances,  to  take 
some  action,  as  coroner,  respecting  these  bodies,  he  at  first 
proposed  to  take  charge  of  them  with  the  relator,  and  that 
they  should  divide  the  fees.  This  proposition  being  rejected 
by  the  relator,  the  alternative  was  presented  to  him,  either  to 
accept  it,  or  to  permit  the  coroner  to  take  charge  of  them. 
He  refused  to  do  either. 

This  was  in  the  afternoon  of  Sunday,  March  4th.  The 
next  morning,  the  coroner  came  up  again,  as  he  had  informed 
the  relator  he  would,  after  taking  advice,  and  again  formally 
demanded  the  bodies,  but  without  effect — three  of  them  having 
been  already  buried. 

The  coroner,  while  at  the  residence  of  the  relator,  on 
Sunday,  viewed  the  bodies,  and  took  the  description  of  them. 
About  two  weeks  after  this,  and  before  the  relator  had  ap- 
plied for  that  purpose,  he  had  his  bills  taxed  by  the  respond- 
ent, and  obtained  the  amount  of  them  from  the  state  treasurer. 
He  has  also  paid  all  bills  for  expenses  incurred  in  burying  these 
bodies,  excepting  the  bill  of  the  relator,  and  has  expressed  his 
readiness  to  pay  that,  whenever  presented. 

Unless  the  relator  can  show  that,  under  the  circumstances 
appearing  in  this  case,  he  was  legally  entitled  to  view  and 
take  charge  of  the  six  bodies  in  question,  and  to  secure  the 
fees  and  costs  allowed  by  law  therefor,  to  the  entire  exclusion 
of  the  coroner,  John  Klippel,  he  cannot  succeed  in  this  appli- 
cation. Whether  or  not  he  was  so  entitled  depends  upon  the 
true  meaning  of  those  provisions  of  the  act  respecting  coro- 
ners, which  were  designed  to  ascertain  the  relative  rights  and 
duties  of  coroners  and  justices  of  the  peace  in  such  cases. 
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Paragraph  sixteen  provides  that  in  all  cases  where  dead 
bodies  shall  be  thrown  upon  any  of  the  shores  or  coasts  of  this 
state,  by  shipwreck,  the  coroner  or  coroners  of  the  county  in 
which  the  said  bodies  shall  be  found  shall  make  out  a  written 
statement,  containing  the  name  of  the  ship,  the  date  of  the 
wreck,  &c. 

In  this  paragraph,  it  will  be  observed,  no  mention  at  all  i& 
made  of  justices  of  the  peace.  The  following  paragraph, 
however,  the  seventeenth,  enacts  that  if  it  shall,  at  any  time 
hereafter,  so  happen  that  a  coroner  or  justice  of  the  peace 
cannot  be  had  in  due  time  to  take  charge  of  any  dead  body 
thrown  upon  any  of  the  shores  or  coasts  of  this  state,  by  ship- 
wreck, then  and  in  such  case,  and  under  such  circumstances 
only,  it  shall  be  the  duty  of  each  and  every  commissioner  of 
wrecks,  in  the  district  where  any  such  dead  bodies  are  found, 
to  do  all  and  every  thing  and  tilings  in  manner  and  form  as 
required  of  a  coroner  to  do  in  the  premises,  &c. 

The  language  of  this  paragraph,  although  conferring  no 
authority  upon  justices  of  the  peace  directly,  would  seem  to 
imply  an  authority  in  those  officers  to  do  whatever,  by  the 
terms  of  the  preceding  paragraph,  may  be  done  by  the  coro- 
ners. These  two  paragraphs,  the  sixteenth  and  seventeenth,, 
taken  together  and  without  reference  to  any  other  part  of 
the  act,  might,  fairly  enough,  be  understood  to  mean  thatr 
with  respect  to  dead  bodies  thrown  upon  the  shore  by  ship- 
wreck, coroners  and  justices  of  the  peace  should  have  concur- 
rent and  equal  authority,  so  that  the  officer,  whether  justice 
or  coroner,  who  should  do  the  first  official  act  in  a  given  case, 
should,  at  his  option,  assume  the  entire  control  of  it,  to  the 
exclusion  of  the  other. 

But  I  am  unable  to  accept  this  as  the  true  meaning  of  the 
act.  To  reach  that,  the  two  paragraphs  just  referred  to  must 
be  read  and  interpreted  in  connection  with  placitum  four  of 
the  same  act,  which  provides  that  if  it  shall,  at  any  time  here- 
after, so  happen  that  a  coroner  cannot  be  had  in  due  time  to 
take  inquests  of  deaths  in  prison,  or  any  violent,  sudden  or 
casual  deaths  within  his  county,  then  and  in  such  case  it  shall 
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be  the  duty  of  any  justice  of  the  peace  in  the  county  where 
such  death  may  happen,  or  dead  body  be  found,  on  notice 
thereof,  to  do  all  and  every  thing  and  things,  in  manner  and 
form  which  is  required  of  a  coroner  to  do  in  the  premises,  &c. 

This  paragraph  prescribes  the  conditions  under  which  a 
justice  of  the  peace  may  act  as  coroner,  just  as  placitum 
seventeen  prescribes  the  conditions  under  which  a  commis- 
sioner of  wrecks  may  act  in  that  capacity. 

If  a  coroner  cannot  be  had  in  due  time,  then  a  justice  of 
the  peace  may  act;  if  neither  a  coroner  nor  a  justice  of  the 
peace  can  be  had  in  due  time,  then  a  commissioner  of  wrecks 
may  act  as  coroner;  and  conversely,  if,  in  a  given  case,  a 
coroner  can  be  had  in  due  time,  a  justice  of  the  peace  has  no 
right  to  act ;  and  if,  in  a  given  case,  either  a  coroner  or  a 
justice  of  the  peace  can  be  had  in  due  time,  a  commissioner 
of  wrecks  has  no  right  to  act  as  coroner. 

In  order,  therefore, -to  determine  whether  a  justice  of  the 
peace  was  authorized  to  act  as  coroner  in  a  particular  case,  it 
is  essential  to  ascertain,  in  the  first  place,  as  a  matter  of  fact, 
whether  a  coroner  could  have  been  had  in  due  time,  in  the 
sense  of  the  statute. 

These  words  must  of  course  receive  a  reasonable  construc- 
tion, with  reference  to  all  the  circumstances  of  the  particular 
case.  If  the  condition  of  a  dead  body,  when  found,  should 
be  such  that  it  would  be  manifestly  improper,  in  the  judgment 
of  ordinary  men,  to  defer  its  burial  long  enough  to  notify  a 
coroner,  in  such  a  case  a  justice  would  unquestionably  be 
authorized  to  act,  and  upon  presenting  satisfactory  proof  of 
the  circumstances  which  rendered  it  necessary  for  him  to  do 
so,  would  be  entitled  to  have  his  costs  taxed  by  the  clerk. 

But  the  fact  that  a  justice  may  be  more  conveniently  noti- 
fied than  a  coroner;  that  he  has  received  the  first  notice;  that 
he  has,  in  good  faith,  performed  the  first  official  act,  believ- 
ing that  a  coroner  could  not  be  had  in  due  time — no  one  of 
these  facts,  nor  all  of  them  together,  will  be  sufficient  to 
.authorize  a  justice  to  act,  where  it  plainly  appears  that  a 
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coroner  might  have  been  had  in  due  time,  in  the  sense  just 
stated. 

Even  in  the  case  supposed,  where  the  condition  of  the  body 
plainly  required  almost  immediate  burial,  and  the  justice  has 
taken  charge  of  it  for  that  purpose,  a  coroner  appearing  before 
it  has  been  finally  disposed  of,  may,  at  his  option,  assume 
control  of  it,  in  which  case  he,  and  not  the  justice,  would  be 
entitled  to  have  the  costs  taxed,  and  to  receive  them  from  the 
treasurer.  All  that  the  justice  would  be  entitled  to,  in  such  a 
case,  would  be  to  receive  from  the  coroner  a  reasonable  com- 
pensation for  the  services  rendered  by  him  before  the  coroner 
arrived. 

This  interpretation  satisfies  both  the  language  and  the  spirit 
of  the  act.  It  gives  effect  at  once  to  the  provisions  designed 
to  guard  against  improper  delay,  &o.,  and  those  which,  by 
establishing  a  due  subordination  amongst  the  officers  referred 
to,  were  intended  to  guard  against,  and,,  as  far  as  practicable, 
to  prevent  unseemly  competition  and  indecorous  haste  in  the 
performance  of  the  sad  duties  required  of  them. 

Rule  to  show  cause  discharged,  with  costs. 


HENRI  HALL  ET  AL.  v.  HENRY  C.  SPAULDING  AND 
EDWARD  H.  SPAULDING. 

1.  Upon  distribution  between  lien-claimants  of  the  fund  derived  from 
sale  of  the  premises,  their  judgments  are  conclusive  of  the  amount 
due  and  the  existence  of  the  lien. 

2.  The  failure  of  the  clerk  to  endorse  upon  the  claim  the  time  of  issuing 
summons,  is  not,  between  concurrent  claimants,  ground  for  question- 
ing the  judgment  rendered  in  the  suit.  As  to  them,  the  statute  requir- 
ing such  endorsement  is  directory. 


In  case.     On  mechanics'  lien. 

Argued  at  November  Term,  1877,  before  Beasley,  Chief- 
Justice,  and  Justices  Depue,  Van  Syckel  and  Knapp. 
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For  the  plaintiff,  G.  N.  Abeel. 

For  Matthews  and  Spence,  Linn  &  Babbitt. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  Several  lien-claimants,  of  whom  were  Mat- 
thews and  Spence,  recovered  in  the  Essex  Circuit  Court 
judgments  against  Edward  H.  Spaulding,  the  owner,  adjudg- 
ing their  respective  claims  to  the  amount  found  due,  to  be 
liens  upon  the  premises  against  which  the  claims  were  filed. 
The  premises  were  sold  under  special  writs  of  fi.  fa.,  and  the 
proceeds  paid  by  the  sheriff  to  the  clerk  of  the  court,  to  be 
distributed  as  provided  for  in  the  twenty -fourth  section  of  the 
mechanics'  lien  law.  Upon  a  reference  ordered  by  the  court 
to  ascertain  and  report  the  amount  of  the  several  claims,  and 
the  persons  to  whom  due,  the  right  of  Matthews  and  Spence 
to  share  in  the  distribution  on  account  of  their  judgment,  was 
questioned  by  other  claimants,  on  the  ground  that  the  clerk. 
had  failed  to  endorse  upon  their  lien-claim  the  notice  required 
by  the  thirteenth  section  of  the  act  to  be  endorsed,  of  the- 
time  of  issuing  the  summons  in  the  suit.  Testimony  was 
taken  before  the  referee,  to  show  by  whose  neglect  the  omis- 
sion arose.  This  testimony  it  is  unnecessary  to  consider,  as 
that  inquiry  or  any  other  touching  the  matter  of  endorse- 
ment, was,  between  these  parties,  irrelevant  and  fruitless. 
There  was  no  pretence  that  the  objectors  wrere  or  could  be  in 
any  way  misled  by  the  omission  to  make  the  endorsement; 
and  it  has  already  been  ruled  in  this  court  that  the  statutory 
provision  requiring  the  endorsement  of  notice  is  merely 
directory,  except  as  to  parties  who  are  so  misled.  James  v. 
Van  Horn,  10  Vroom  353. 

The  failure  of  the  claimant  to  have  the  endorsement  made 
upon  his  claim  before  the  expiration  of  the  time  limited  for 
bringing  suit  to  enforce  his  lien,  might  be  such  evidence  of 
abandonment  that  a  third  party  acting  upon  it,  and  acquiring 
rights  in  the  property  in  ignorance  of  a  pending  suit,  could 
claim  protection  for  his  bargains  against  the  lien ;  but  con- 
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current  lien-claimants  are  not  of  the  class  of  persons  that  can 
be  harmed  by  the  omission,  or  that  will  be  let  in  to  raise  the 
objection  in  any  way.  As  to  them  it  is  a  mere  irregularity 
in  proceeding,  for  which  the  judgment  cannot  be  impeached. 

The  judgment  of  Matthews  and  Spence,  for  the  purpose  of 
distribution  of  the  fund,  is  to  be  taken  as  conclusive  evidence 
of  the  amount  due  to  them,  and  of  their  right  to  share  in  the 
proceeds  of  the  sale  in  the  statutory  proportion. 

It  establishes,  by  the  highest  authority,  that  the  claim  is  a 
lien  upon  the  lands,  and,  until  set  aside,  must  be  enforced 
according  to  its  legal  effect.  Other  claimants  cannot  aver 
that  the  lien  does  not  exist  as  adjudged. 


CASES    AT   LAW 


DETERMINED   IN  THE 
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STATE    OF    NEW   JERSEY. 

MAKCH  TEEM,  1878. 


AUGUSTUS  FISHEE,  PLAINTIFF  IN  EEEOE,  v.  THE  STATE, 
DEFENDANT  IN  EEEOE. 

An  indictment  for  breaking  and  entering,  &c,  the  storehouse  of  the 
Oxford  Iron  Company,  with  intent  to  steal,  &c,  the  goods  and  chattels 
of  that  company  then  there  being,  sufficiently  avers  ownership  of  the 
premises  and  of  the  goods  by  stating  them  to  be  "  of  the  Oxford  Iron 
Company ; "  and  it  need  not  aver  that  the  Oxford  Iron  Company  was 
a  duly  incorporated  company  under  the  laws  of  this  state. 


In  error  to  Warren  Oyer  and  Terminer. 

For  the  plaintiff  in  error,  M.  Beasley,  Jr.,  and  Charles  W, 
Brooke  (of  New  York.) 

For  the  defendant  in  error,  H.  8.  Harris. 

169 
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Fisher  v.  State. 

The  opinion  of  the  court  was  delivered  by 

The  Chancellor.  The  writ  of  error  brings  up  for  con- 
sideration an  indictment  against  the  plaintiff  in  error  and  two 
other  persons,  charging  them  with  having  wilfully  and  mali- 
ciously broken  and  entered  by  night  the  storehouse  of  the 
Oxford  Iron  Company,  at  the  township  of  Oxford,  in  the 
county  of  Warren,  with  intent  unlawfully  to-  steal,  take  and 
carry  away  the  goods  and  chattels  of  that  company  then  being 
in  that  storehouse. 

The  only  question  presented  by  the  assignment  of  errors  is 
as  to  the  sufficiency  of  the  indictment.  The  counsel  of  the 
plaintiff  in  error  insist  that  the  indictment  is  defective,, 
because  it  does  not  sufficiently  aver  the  ownership  of  the 
storehouse  broken  and  entered,  and  of  the  goods  and  chattels 
which  the  defendants,  in  the  indictment,  are  charged  with 
intending  to  steal.  They  insist  also  that  it  should  appear  by 
the  indictment  that  the  Oxford  Iron  Company,  the  alleged 
owner  of  the  storehouse  and  of  the  goods  and  chattels,  was 
a  duly-incorporated  company  under  the  laws  of  this  state. 

The  statute  makes  it  a  criminal  offence  to  wilfully  and 
maliciously  break  and  enter  into  any  dwelling-house,  shop, 
warehouse,  storehouse,  mill,  barn,  stable  or  out-house,  or 
other  building  whatever,  with  intent  to  kill,  rob,  steal  or 
commit  a  rape,  mayhem  or  battery.  The  statement  in  the 
indictment  as  to  the  ownership  of  the  building  alleged  to 
have  been  entered,  and  of  the  goods  which  were  the  object  of 
the  intent  to  steal,  is  mere  description  for  the  purpose  of 
identification.  The  offence  against  society  at  which  the 
statute  is  aimed,  is  the  wilful  and  malicious  breaking  and 
entering  into  any  building  with  intent  to  commit  any  of  the 
crimes  specified.  The  object  of  the  particularization  is,  in 
fairness,  to  inform  the  defendant  of  the  precise  offence  with 
which  he  is  charged,  and  also  to  secure  him  against  another 
prosecution  for  the  same  offence.  In  an  indictment  for 
larceny  of  the  property  of  a  corporation  aggregate,  the  prop- 
erty must  be  laid  as  being  in  the  corporation  in  its  corporate 
name.  Archb.  Ch.  Pr.  359.  In  an  indictment  for  burglary, 
it  is  enough  to  state  that  the  dwelling-house,  &c,  was  "of n 
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a  person  or  corporation.  In  an  indictment  for  that  crime,  the 
defendants  were  charged  with  having  broken  and  entered 
"the  city  hall  of  the  city  of  Charlestown,"  and  stolen  certain 
gold  coin,  &c,  therein  specified,  of  the  city  of  Charlestown. 
It  was  held  to  be  a  sufficient  averment  that  the  building  was 
the  property  of  the  city  of  Charlestown,  and  it  was  not 
questioned  that  it  was  a  sufficient  averment  of  the  ownership 
of  the  goods.  Commonwealth  v.  Williams,  2  Cush.  582. 
Where  the  property  is  alleged  to  belong  to  a  company,  the- 
name  of  which  is  given  and  appears  to  be  that  of  a  corpora- 
tion, it  will  be  presumed  that  the  company  is  a  corporation,, 
and  it  will  not  be  necessary  to  aver  in  the  indictment  that  it 
is  a  corporation.  State  v.  Welter,  Spenc.  521.  The  averment 
of  the  ownership  of  the  building  broken  and  entered,  and  of 
the  goods  which  it  was  charged  that  the  defendants  intended 
to  steal,  was  therefore  sufficient,  and  it  was  not  necessary  to- 
aver  that  the  Oxford  Iron  Company  was  a  corporation. 
Again,  the  eighty-ninth  section  of  the  act  regulating  proceed- 
ings in  criminal  cases,  (Rev.,  p.  284,)  provides  that  no  judg- 
ment given  upon  any  indictment  shall  be  reversed  for  any 
imperfection,  omission,  defect  in  or  lack  of  form,  or  for  any 
error,  except  such  as  shall  or  may  have  prejudiced  the  de- 
fendant in  maintaining  his  defence  upon  the  merits.  It  is 
obvious  that  the  omission  of  the  averment  that  the  Oxford 
Iron  Company  was  a  corporation  under  the  laws  of  this  state, 
could  not  in  anywise  have  prejudiced  the  plaintiff  in  error  in 
maintaining  his  defence  on  the  merits. 

The  assignments  of  error  have  reference  only  to  the  alleged 
defect  of  the  indictment.  No  error  having  been  assigned  as 
to  the  refusal  to  charge,  that  subject  is  not  before  the  court. 

The  judgment  of  the  Court  of  Oyer  and  Terminer  should 
be  affirmed. 

For  affirmance — The  Chancellor,  Dalrimple,  Dixon, 
Reed,  Woodhull,  Clement,  Dodd,  Green,  Lilly, 
Wales.     10. 

For  reversal — None. 
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SAMUEL  M.   CLAKK,  PLAINTIFF  IN  ERROR,  v.  THE  CITY 
OF  ELIZABETH,  DEFENDANT  IN  ERROR. 

1.  Where  there  is  a  city  map,  on  which  land  is  laid  off  with  streets, 
avenues  and  alleys  intersecting  it,  and  the  owner  of  such  land  adopts 
that  map  by  sales  with  reference  thereto,  his  acts  will  amount  to  a 
dedication  of  the  designated  streets,  avenues  and  alleys  to  the  public. 

2.  Such  dedication  will  estop  the  landowner  from  claiming  compensa- 
tion for  the  land  taken  for  the  street. 

3.  The  deed  is  conclusive  evidence  of  the  dedication,  and  parol  evidence 
of  an  intention  not  to  dedicate,  is  not  competent. 


In  error  to  the  Supreme  Court.  For  opinion  of  Supreme 
Court,  see  8  Vroom  120. 

For  the  plaintiff  in  error,  W.  J.  Magie  and  B.  Williamson. 

For  the  defendant  in  error,  R.  E.  Chetwood  and  Cortlandt 
JParker. 

The  opinion  of  the  court  was  delivered  by 

The  Chancellor.  The  plaintiff  in  error,  Samuel  M. 
Clark,  by  his  deed  of  the  25th  of  May,  1869,  conveyed  to  the 
Central  Railroad  Company  of  New  Jersey,  in  fee,  a  lot  of  land 
in  the  city  of  Elizabeth,  by  the  following  description  :  Begin- 
ning at  a  point  in  the  division  line  of  lands  of  the  parties 
hereto,  fifty  feet  northerly,  at  right  angles  from  the  centre  line 
of  the  railroad  of  said  company,  as  filed  in  the  office  of  the  secre- 
tary of  state,  and  in  the  easterly  side  of  Bay  way,  as  laid  down  on 
the  map  of  the  commissioners  for  laying  out  streets,  avenues 
and  squares  in  said  city:  thence  easterly,  parallel  with  said 
centre  line  as  filed,  in  said  division  line,  two  hundred  feet  to 
a  stake;  thence  northerly,  at  right  angles  from  said  centre 
line  as  filed,  fifty  feet  to  a  stake;  thence  westerly,  parallel  to 
said  centre  line  as  filed,  seventy  feet  to  a  stake;  thence 
northerly,  at  right  angles  with  said  centre  line  as  filed,  one 
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hundred  and  fifty  feet  to  the  southerly  side  of  West  field 
avenue,  as  laid  down  ou  said  map  of  said  commissioners  for 
laying  out  streets,  avenues  and  squares,  &c. ;  thence  westerly,, 
parallel  with  said  centre  line,  and  in  the  southerly  line  of 
Westfield  avenue,  sixty  feet  to  a  stake ;  thence  southerly,  at 
right  angles  with  said  centre  line  as  filed,  one  hundred  and 
fifty  feet  to  a  stake ;  thence  westerly,  parallel  with  said 
centre  line  as  filed,  seventy  feet  to  a  stake  in  the  easterly  side 
of  Bay  way ;  thence  southerly,  along  said  Bay  way,  at  right 
angles  to  said  centre  line  as  filed,  fifty  feet  to  the  place  of 
beginning.  The  property  was  purchased  by  the  railroad 
company  for  the  purpose  of  erecting  thereon  a  depot  for  the 
accommodation  of  their  passengers,  and  the  deed  contains  the 
declaration  that  it  was  delivered  and  accepted  by  the  com- 
pany on  the  condition  and  reservation  that  if  the  depot  or 
building  to  be  used  for  the  accommodation  of  passengers  to 
be  erected  on  the  lot  should  at  any  future  time  be  removed 
from  the  property,  the  land  should  immediately  thereupon, 
revert  to  Clark,  the  grantor,  and  his  heirs,  forever. 

Bayway,  as  laid  down  on  that  map,  is  an  avenue  of  the 
width  of  eighty  feet.  It  is  one  of  the  streets  within  the  city 
of  Elizabeth,  and  though,  at  the  time  of  the  delivery  of  the 
deed,  it  had  not  been  opened  in  front  of  the  property  above 
described,  it  was  laid  down  on  the  commissioners'  map  referred 
to  in  the  deed.  The  map  was  made  under  the  authority  of 
an  act  of  the  legislature,  which  gave  the  commissioners  sole 
power  and  authority  to  lay  out  streets,  avenues  and  squares 
in  the  city.  Pamph.  L.,  1867,  p.  210.  The  mayor  and  city 
council  of  the  city  of  Elizabeth,  by  an  ordinance  passed  and. 
approved  on  the  19th  of  July,  1870,  directed  that  a  street,  to 
be  called  Bayway,  be  opened  from  Rahway  avenue  to  the  city 
line,  as  the  street  had  been  laid  out  by  the  commissioners,, 
and  as  laid  down  and  designated  on  the  map  before  referred 
to,  and  ordained  that  the  land  and  real  estate  necessary 
therefor  should  be  taken  and  appropriated  upon  making, 
compensation  to  the  owner  or  owners  thereof.  Of  the  land 
which  it  was  necessary  to  take  for  the  purpose,  there  were 
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two  lots  which  belonged  to  Clark,  the  plaintiff  in  error.  The 
•commissioners  appointed  to  assess  the  damages  of  the  owner 
or  owners  of  land  taken  for  the  street,  awarded  no  damages 
to  him  for  either  lot.  He  appealed  from  the  award  to  the 
Circuit  Court  of  the  county  of  Union.  On  the  trial  of  the 
appeal,  Clark  testified  that  he  did  not  design,  by  the  reference 
in  his  deed  to  Bayway,  to  dedicate,  in  any  sense,  the  land 
included  in  Bayway  as  a  public  street,  and  that  he  put  it  in 
as  a  boundary.  This  evidence  was  objected  to  as  incompe- 
tent, but  was  admitted,  subject  to  the  opinion  of  the  Supreme 
Court  as  to  its  competency  and  effect,  and  the  following 
questions  were  reserved  for  the  consideration  and  adjudication 
•of  the  Supreme  Court,  with  leave  to  make  the  reserved  case 
a  special  verdict. 

Whether  Clark,  under  the  evidence,  had  dedicated  to  the 
use  of  the  public  the  street  called  Bayway,  so  that  he  was  not 
entitled  to  receive  compensation  and  an  assessment  of  damages, 
upon  the  laying  out  and  opening  of  the  street  across  his  land 
therein;  whether  Clark's  deed  to  the  company  is  evidence 
of  the  dedication,  and  if  so,  whether  it  is  conclusive  evidence 
thereof;  or  whether  the  intention  of  the  grantor  therein,  in 
respect  to  the  making  thereof  and  the  language  therein  con- 
tained, so  far  as  it  relates  to  the  question  of  dedication,  maf 
be  explained  by  parol  testimony  ;  and  whether  the  evidence 
in  this  case,  offered  in  that  behalf,  is  competent,  relevant  and 
admissible;  and  what  is  its  effect,  if  admitted? 

The  Supreme  Court,  on  the  questions  reserved  and  fact* 
stated,  set  aside  the  verdict,  which  was  in  favor  of  Clark,  anJ 
the  case  comes  before  this  court  on  error. 

It  is  a  general  rule  that  where  the  owner  of  urban  prop- 
erty, who  has  laid  it  off  in  lots,  with  streets,  avenues  and 
alleys  intersecting  it,  sells  his  lots  with  reference  to  a  plot  on 
which  the  property  is  so  laid  off,  or  where,  there  being  a  city 
map  on  which  the  land  is  so  laid  off,  he  adopts  tlxat  map,  by 
sales  with  reference  thereto,  his  acts  will  amount  to  a  dedica 
tion  of  the  designated  streets,  avenues  and  alleys  to  the  public 
Angell  on  Highways,  §  149;    Trustees,  &c,  v.  Hoboken,  4 
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Vroom  13.  Of  the  propriety  of  the  rule  there  can  be  no 
question.  It  is  based  on  the  most  obvious  principles  of  fair 
dealing :  the  principles  which  require  the  vendor  to  deliver 
to  his  vendee  that  which  the  latter  has  bought  and  paid  for 
— the  principles  which  hold  men  to  their  lawful  bargains. 
That  Clark  was,  by  the  conveyance  to  the  company  of  the 
land  bounding  it  on  Bayway,  estopped  from  denying  the 
existence  of  that  street  as  laid  down  on  the  map,  (for  he  recog- 
nizes it  as  it  is  laid  down  on  the  map,)  at  least  to  the  extent 
of  the  land  owned  by  him  in  the  site  of  the  street,  between 
the  two  cross  streets,  on  either  side  of  the  lot  conveyed,  there 
can  be  no  doubt.  Hatter  of  Twenty-ninth  street,  1  Hill  189; 
3 fatter  of  Thirty-ninth  street,  1  Hill  191;  Any  ell  on  High- 
ways, §  149.  And  I  am  of  opinion  that  the  estoppel  extends 
to  all  his  land  in  the  site  of  the  street  as  laid  down,  and  that 
the  right  to  the  street,  as  such,  is  incident  to  the  grant  and 
secured  by  an  implied  covenant  on  the  part  of  the  grantor,  so 
far  as  any  land  of  his  in  the  site  of  the  street  is  concerned. 
Any  other  conclusion  would  be  productive  of  injustice,  for  the 
price  paid  by  the  vendee  is  presumably  the  greater,  because 
of  the  fact  that  the  land  is  situated  upon  a  street  which  is 
valuable,  not  merely  for  the  purpose  of  access  to  the  next 
cross  streets,  but  for  the  purposes  of  as  direct  communication 
as  it  will  afford  with  any  and  all  other  parts  of  the  city  which 
may  be  reached  by  means  of  it ;  and  the  vendor,  by  bounding 
the  land  on  the  street,  and  selling  it  as  being  so  bounded, 
reaps,  in  the  enhanced  price,  all  the  advantage  of  such  location. 
To  permit  him,  afterwards,  as  between  him  and  the  vendee, 
to  deny  the  existence  of  the  street,  even  beyond  the  limits  of 
the  block  in  which  the  lot  is,  though  holding  him  estopped 
within  those  limits;  to  permit  him  thus  to  turn  property  sold 
by  him  as  urban,  and  for  which  he  received  a  corresponding 
price,  into  rural  property,  and  so  deprive  it  of  what  are, 
perhaps,  its  most  important  advantages,  and  therefore  of  a 
great  part,  it  may  be,  of  its  value,  would  be  to  give  him  the 
benefit  of  what  would  thus  be  made  a  false  and  fraudulent  rep- 
resentation, at  the  expense  of  the  defrauded  purchaser.  And, 
if  the  estoppel  exists  in  favor  of  the  grantee,  it  must  be  re- 
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garded,  so  far  as  the  public  are  concerned,  when  compensa- 
tion for  the  land  taken  for  the  street  is  claimed  by  the  grantor,, 
as  a  dedication.  The  decisions  in  the  cases  of  Mayor,  &c,  of 
Jersey  City  v.  Morris  Canal  and  Banking  Co.,  1  Beas.  547, 
and  Dwnmer  ads.  Selectmen,  &c,  of  Jersey  City,  Spencer  86, 
are  based  on  dedications  which  arose  out  of  the  acts  of  owners 
of  land  in  mapping  their  property. 

In  the  case  under  consideration,  the  grantor  owned  a  lot  of 
land  in  the  site  of  the  street  immediately  in  front  of  the  lot 
conveyed  to  the  railroad  company,  and  another  in  the  site  of 
the  street,  a  short  distance  beyond  it,  and  beyond  the  next 
cross  street.  His  deed  was  conclusive  evidence  of  dedication, 
and  parol  evidence  of  his  intention  not  to  dedicate  was  not 
competent. 

The  judgment  of  the  Supreme  Court  should  be  affirmed. 

For  affirmance — The  Chancellor,  Dalrimple,  Knapp, 
Reed,  Clement,  Dodd,  Green.    7. 

For  reversal — Dixon,  Lilly.     2. 


JOHN   S.  EDWARDS  v.  THE  MAYOR  AND  ALDERMEN   OF 
JERSEY  CITY. 

The  commissioners  appointed  under  the  act  of  March  26th,  1873,  (Pamph. 
L.,  p.  442,)  had  no  right  to  revise  the  assessment  of  one  who  had  paid 
his  assessment  before  the  passage  of  said  act ;  unpaid  assessments  only 
were  within  the  act. 


In  error. 

For  the  plaintiff  in  error,  James  B.  Vredenburgh. 

For  the  defendants  in  error,  Leon  Abbett. 
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The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  In  1870,  an  assessment  was  made  upon 
the  property  of  the  plaintiff,  for  grading  and  flagging  Webster 
avenue,  amounting  to  $1550.06. 

This  assessment  was  certified  into  the  Supreme  Court,  where 
it  was  confirmed  November  29th,  1871.  In  March,  1872, 
the  judgment  of  the  Supreme  Court  was  brought  into  this 
court  by  writ  of  error,  and  pending  said  writ  of  error,  the 
plaintiff  paid  the  said  assessment  under  protest. 

On  the  26th  of  March,  1873,  an  act  was  passed,  entitled 
"An  act  to  adjust  unpaid  assessments  in  Jersey  City,"  under 
which  the  commissioners  named  in  said  act  re-assessed  the 
plaintiff,  for  the  same  improvement,  with  the  sum  of  $640.99. 
Pamph.  L.,  1873,  p.  442.  This  suit  is  brought  by  the  plain- 
tiff to  recover  of  the  city  the  amount  paid  for  the  assessment 
of  March  23d,  1870,  less  the  re-assessment  of  $640.99.  The 
judgment  of  the  court  below,  in  favor  of  the  plaintiff,  is  now 
here  for  review. 

The  case  turns  upon  the  question  whether  the  act  of  March 
26th,  1873,  authorized  a  new  assessment  against  those  who, 
prior  to  its  passage,  had  paid  their  assessments.  The  first 
section  of  this  act  requires  the  judges  of  the  Supreme  Court 
to  appoint  three  commissioners  to  revise,  alter  and  adjust  all 
unpaid  assessments,  whether  heretofore  set  aside  by  order  of 
any  court  of  this  state  or  otherwise,  within  a  period  of  five 
years  prior  to  the  approval  of  this  act,  for  city  improvements^, 
which  are  or  may  be  disputed.  Under  this  section  of  the  act. 
the  commissioners  acquire  their  jurisdiction  to  lay  an  assess- 
ment, and  unless  the  plaintiff  can  show  that  he  is  within  it, 
his  action  can  derive  no  support  from  the  re-assessment,,  upon 
which  he  relies. 

By  the  title  of  the  act,  it  applies  to  unpaid  assessments,  and 
persons  who  had  paid  their  assessments  before  its  passage  must, 
be  excluded  from  its  operation  and  benefit,  unless  it  is  held  to 
apply  to  cases  where  the  entire  assessment  against  each  indi- 
vidual assessed  for  any  improvement,  has  not  been  paid.     A 

Vol.  xi.  m 
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•careful  examination  of  the  act  has  convinced  me  that  the 
latter  interpretation  is  not  the  true  one. 

The  preamble  recites  that  it  would  be  for  the  benefit  of  the 
■city,  and  of  the  individuals  whose  property  is  subject  to  such 
assessments,  to  have  the  same  adjusted.  The  purpose  of  the 
act  was  to  confer  a  benefit  upon  the  city,  and  also  upon  those 
whose  property  was  subject  to  unpaid  assessments.  The  prop- 
erty of  those  who  had  paid  their  assessments  could  no  longer 
be  subject  to  them,  and  clearly  they  are  not  within  the 
language  of  the  preamble.  The  preamble  refers  to  unpaid 
individual  assessments,  and  there  is  nothing  in  the  first  section 
of  the  act  to  indicate  that  the  term  "unpaid  assessments  "  was 
used  in  any  other  sense. 

Under  the  contention  of  the  plaintiff,  if  every  person  as- 
sessed, but  one,  had  paid  his  assessment,  the  whole  assessment 
must  be  revised  upon  the  application  of  that  one  person.  If 
■euch  had  been  the  intention,  some  provision  would  have  been 
made  to  allow  those  who  had  paid  to  set  off  their  payments 
.against  the  re-assessment.  On  the  contrary,  the  seventh 
-.section  declares  that  the  re-assessments  shall  be  a  lien  upon 
■the  property  on  which  they  are  laid,  and  shall  be  collected  in 
<the  manner  provided  in  the  city  charter,  giving  no  recognition 
'to  the  fact  of  a  prior  payment,  and  no  means  of  receiving  the 
benefit  of  it,  except  by  resorting  to  litigation. 

After  the  payment,  and  prior  to  the  passage  of  the  act  of 
1873,  the  title  of  the  property  may  have  passed  to  a  purchaser 
-who  relied  upon  the  fact  that  the  assessment  had  been  paid. 
Such  purchaser  could  have  no  interest  in  a  re-adjustment  of 
the  assessment,  and  would  be  subject  to  have  a  lien  imposed 
upon  his  premises  for  a  sum  in  excess  of  the  former  assess- 
ment, for  which  he  would  have  a  doubtful  remedy  against  his 
•grantor.  The  act  is  silent  as  to  the  mode  in  which  prior  pay- 
ments are  to  be  appropriated  or  the  equities  arising  between 
vendor  and  purchaser,  under  such  circumstances,  adjusted. 
Tf  it  had  been  within  the  contemplation  of  the  framer  of  this 
law  to  disturb  things  that  were  settled,  some  provision  would 
.have  been  made  for  difficulties  that  were  so  apparent. 
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This  view  is  supported  by  the  fact  that,  by  the  ninth 
section  of  the  act,  the  costs  in  all  cases  of  certiorari,  pending 
in  the  Supreme  Court  at  the  time  of  its  passage,  were  to  be 
paid  by  the  city,  without  any  provision  being  made  for  an 
allowance  to  those  who  had  paid  the  first  assessment.  This 
express  provision  for  the  lesser  matter,  without  any  reference 
being  made  to  the  greater,  raises  a  presumption  too  strong  to 
be  resisted,  that  the  statute  was  not  intended  to  operate  upon 
the  case  before  us. 

Giving  to  the  term  "  unpaid  assessments  "  its  ordinary  sig- 
nification of  "  unpaid  individual  assessments,"  the  act  will 
afford  a  relief  as  wide  as  its  preamble  declares  the  mischief  to 
be.  The  words  "unpaid  assessments"  are  jurisdictional 
words,  and  therefore  the  action  of  the  commissioners  must 
be  limited  to  such  assessments  as  are  embraced  in  that  term. 
The  third  section  of  the  act  does  not  enlarge  the  jurisdiction ; 
it  merely  prescribes  the  mode  in  which  the  machinery  is  to 
be  set  in  motion.  The  direction  that  the  commissioners  shall 
revise  the  whole  assessment  was  necessary  in  order  that  they 
might  show  affirmatively,  in  their  report,  that  the  proper  pro- 
portion was  preserved  between  all  persons  originally  subject 
to  the  burden  of  paying  the  cost  of  the  work. 

The  act  required  their  judgment  as  to  the  just  proportion 
of  benefits  conferred,  and  that  could  not  appear  unless  they 
•considered  and  certified  the  amount  which  should  be  assessed 
against  all — those  who  had  paid  as  well  as  those  who  had 
not;  but  no  binding  re-assessment  could  be  made  against 
those  who  had  paid  the  first  assessment.  Ropes  v.  Essex 
Public  Road  Board,  ante  p.  64. 

The  fact  that  the  plaintiff  paid  his  assessment  under  protest, 
•cannot  make  any  difference,  because,  having  paid  it,  although 
under  protest,  it  could  not  be  an  unpaid  assessment  within 
the  jurisdiction  of  the  commissioners,  under  the  act  of  1873, 
to  revise.  The  commissioners  were,  therefore,  without  power 
to  bring  the  plaintiff's  case  within  the  rule  laid  down  in 
Mayor,  &c,  of  Jersey  City  ads.  Riker,  9  Vroom  225. 

This  conclusion  is  clearly  in  accordance  with  public  policy. 
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The  interpretation  upon  which  the  plaintiff's  action  is  founded 
would  re-open  to  litigation  all  paid  assessments,  whether  paid 
under  protest  or  not,  and  involve  the  city,  already  over- 
burdened with  debt,  in  a  liability  to  refund  large  sums  of 
money,  for  which  no  provision  has  been  made,  and  thus  this 
legislation,  framed  with  the  declared  purpose  of  quieting, 
would  be  used  to  foment  and  incite  contention,  by  disturbing 
matters  long  since  settled. 

In  my  opinion,  the  judgment  below  should  be  reversed. 

For  affirmance — None. 

For  reversal — The  Chancellor,  Chief  Justice,  Dal- 
rimple,  Depue,  Dixon,  Reed,  Scudder,  Van  Syckel, 
Woodhull,  Clement,  Dodd,  Green,  Lilly.     13. 


EDWARD  HECKEL,  PLAINTIFF  IN  ERROR,  v.  THEODORE 
SANDFORD,  DEFENDANT  IN  ERROR. 

The  defendant  had  moneys  raised  by  taxation  for  public  purposes,  which 
he  had  received  as  treasurer  of  the  "  commissioners  of  the  Belleville 
polling  district,"  a  governmental  corporation,  whose  functions  were 
confined  to  a  portion  of  Belleville  township.  Held,  that  that  corpora- 
tion having  been  dissolved,  it  was  the  defendant's  duty,  under  "An 
act  concerning  townships  and  township  officers,"  approved  April  21st, 
1876,  (Pamph.  L.,  p.  297,)  to  pay  those  moneys  to  the  township 
treasurer. 


In  debt.     On  error  to  the  Essex  Circuit. 

For  the  plaintiff  in  error,  A.  Q.  Keasbey. 

For  the  defendant  in  error,  J.  W.  Taylor. 

The  opinion  of  the  court  was  delivered  by 
Dixon,  J.     This  writ  of  error  brings  up  the  record  of  a 
judgment  in  the  Essex  Circuit  Court,  containing  exceptions 
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to  the  rulings  of  the  judge  at  the  trial.  The  suit  was  insti- 
tuted by  the  treasurer  of  the  township  committee  of  the  town- 
ship of  Belleville,  in  that  county,  against  the  defendant,  who,  as 
treasurer  of  the  commissioners  of  the  Belleville  polling  district, 
had  received  moneys  raised  for  those  commissioners  by  taxa- 
tion, of  which  a  balance,  §3279.97,  the  moneys  in  controversy, 
remains  in  his  hands.  The  plaintiff  based  his  right  of  recovery 
upon  the  fourth  section  of  "An  act  concerning  townships  and 
township  officers,"  approved  April  21st,  1 876,  (Pamph.  L.,  p. 
297,)  which  enacts  "  that  in  all  cases  where  money  raised  by 
taxation  remains  in  the  hands  of  any  person  or  persons,  unex- 
pended, and  the  same  cannot,  for  any  reason,  be  used  for  the 
purpose  for  which  it  was  raised,  and  in  all  cases  in  which  the 
money  so  raised  is  held  in  trust  for  the  town  or  township,  and 
is  not  needed  or  cannot  be  used "  for  the  purpose  for  which  it 
was  raised,  every  person  or  persons  holding  such  moneys 
shall,  on  demand,  pay  the  same  to  the  treasurer  of  the  town 
or  township  committee,  who,  in  case  of  refusal,  is  hereby 
authorized  to  sue  for  and  collect  the  same,  in  any  court 
having  jurisdiction  thereof,  in  his  own  name  as  such  treasurer, 
to  and  for  the  use  of  the  said  town  or  township ;  and  the  said 
treasurer  shall  hold  the  said  moneys  subject  to  the  order  of 
the  said  committee,  and  the  committee  may  appropriate  and 
use  the  same  for  the  benefit  of  said  town  or  township  as  they 
may  deem  best." 

The  plaintiff's  action  was  sustained  in  the  court  below. 

The  applicability  of  this  statute  to  the  facts  proved  at  the 
trial,  and  its  constitutionality,  if  so  applicable,  are  the  main 
questions  raised  in  this  court. 

By  force  of  two  acts  of  the  legislature,  passed  in  1868, 
(Pamph.  L.,  pp.  1152,  1153,)  the  then  township  of  Belleville 
was  divided  into  the  Franklin  polling  district,  the  Woodside 
polling  district,  and  what  was  thereafter  known  as  the  Belle- 
ville polling  district.  On  April  6th,  1871,  (Pamph.  L.,  p: 
1475,)  "An  act  authorizing  the  appointment  of  commissioners 
to  institute  and  make  local  improvements  in  that  portion  of 
the  township  of  Belleville  included  within  the  boundaries  of 
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the  Belleville  polling  district,"  was  passed,  by  which  there 
were  granted  to  the  commissioners  to  be  chosen  under  it  con- 
siderable power  in  regard  to  streets  and  roads  in  the  district : 
the  power  to  issue  bonds  binding  on  the  township  of  Belle- 
ville; to  direct  the  assessor  of  Belleville  township  to  assess 
upon  the  taxable  property  within  the  district  a  sum  not  ex- 
ceeding §5000,  for  the  purpose  of  making  surveys  and  maps, 
and  doing  other  work  necessary  to  lay  out  streets  and  high- 
ways in  the  district;  the  power  to  appoint  a  street  commis- 
sioner to  take  the  place  of  overseers  of  roads  in  the  district, 
whose  office  was,  by  the  act,  abolished ;  and  the  power  to 
order  raised  and  to  expend  all  the  road  taxes  in  the  district. 

On  April  4th,  1873,  {Pamph.  L.,  p.  716,)  an  act  to  revise 
the  above  act  was  passed,  by  which  the  commissioners  of  the 
Belleville  polling  district  were  constituted  a  body  politic  and 
corporate,  and  their  powers  somewhat  enlarged,  and  the  bonds 
which  they  were  authorized  to  issue  were  to  be  binding  upon 
all  the  property  within  the  district.  Under  these  statutes^ 
the  money  in  controversy  was  raised,  partly  under  the  power 
to  raise  money  for  doing  work  preliminary  to  laying  out 
streets  in  the  district,  and  partly  under  the  power  to  raise 
road  tax  for  the  repair  of  highways  therein. 

By  two  acts,  one  approved  February  18th,  1874,  (Pamph. 
L.,p.  191,)  and  the  other  approved  March  5th,  1874,  (Pamph. 
L.,  p.  241,)  a  part  of  the  township  of  Belleville,  including  a 
small  portion  of  the  Belleville  polling  district,  was  set  off  and 
made  the  township  of  Franklin,  with  all  the  rights,  powers, 
privileges  and  advantages  belonging  to  the  townships  in  the 
county  of  Essex. 

Upon  these  statutes  arises  the  first  question  in  the  cause, 
viz.,  whether  so  much  of  the  Belleville  polling  district  as  was 
^embraced  within  the  limits  of  Franklin  township  was  with- 
drawn from  the  jurisdiction  of  the  district  commissioners. 

I  think  it  was.  The  statutes  in  regard  to  the  district  speak 
of  it  and  manifestly  contemplate  it  as  a  division  of  the  town- 
ship of  Belleville,  and  some  of  the  powers  of  the  commis- 
sioners are  required  to  be  exercised  by  means  of  officers  of 
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that  township.  Moreover,  the  powers  of  the  commissioners 
are  incompatible  with  the  ordinary  powers  of  township  com- 
mittees, so  that  they  could  not  both  operate  harmoniously 
in  the  same  territory,  and  hence  the  former  must  give  way 
to  the  latter. 

On  March  26th,  1874,  (Pamph.  L.,  p.  493,)  another  portion 
of  the  Belleville  polling  district  was  severed  and  formed  into 
the  Montgomery  polling  district,  and  as  to  this,  the  Belleville 
district  acts  were  expressly  repealed. 

On  March  27th,  1874,  {Pamph.  L.,  p.  674,)  an  act  was 
passed,  creating  the  city  of  Belleville,  and  organizing  its  local 
government,  embracing  within  its  provisions  all  the  territory 
and  inhabitants  which,  at  that  time,  constituted  the  Belleville 
polling  district.  The  local  government  which  it  was  designed 
to  establish  was  utterly  inconsistent  with  the  exercise  of  the 
functions  of  the  Belleville  district  commissioners,  and  there- 
fore its  repeal  of  all  laws  inconsistent  with  its  provisions- 
must  be  regarded  as  putting  an  end  to  all  acts  under  which 
those  commissioners  could  operate.  The  saving  of  "all  rights,, 
dues  or  privileges  which  the  township  of  Belleville,  or  the 
Belleville  polling  district,  or  any  person  or  persons  were 
entitled  to,"  cannot  be  construed  to  prevent  this  result :  for 
if  that  would  save  the  commissioners,  so  it  would  save  the 
township  officers,  and  thus  would  establish,  throughout  the 
limits  of  the  proposed  city,  two  incongruous  authorities.  The 
rights,  dues  and  privileges  preserved  were  not  governmental 
powers. 

On  February  23d,  1876,  {Pampjh.  L.,  p.  481,)  the  act 
organizing  the  city  of  Belleville  wras  repealed,  but  it  was 
enacted  that  such  repealer  should  not  revive  the  commis- 
sioners' acts  already  referred  to,  which,  this  statute  declared, 
had  been  repealed  by  the  city  charter.  By  this  repeal,  how- 
ever, the  township  of  Belleville  was  rehabilitated,  and  the 
powers  of  the  township  over  what  had  been  the  Belleville 
polling  district  were  revived.  An  act,  passed  April  10th, 
1876,  [Pamph.  L.,  p.  495,)  recognized  these  results. 

This  review  of  legislation  has  been  necessary  in  order  to 
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elucidate  what  I  regard  as  proper  deductions  from  the  facts 
and  views  thus  far  stated,  viz.,  that  the  moneys  in  question 
were  raised  by  taxation;  that  they  remain  in  the  hands  of 
one  who  received  them  as  an  officer  whose  functions  were 
confined  within  the  limits  of  Belleville  township,  and  who 
held  them  subject  to  the  control  of  officers  whose  functions 
were  also  so  bounded  ;  that  the  offices  of  all  these  persons 
are  abolished,  so  that  this  money  cannot  be  used  by  them 
for  the  purposes  for  which  it  was  raised;  and  that  so  far  as 
the  powers  which  they  possessed,  and  under  which  they  raised 
this  money,  are  confided  to  any  local  authorities,  they  belong 
to  the  officers  of  the  township  of  Belleville. 

Such  a  case  is,  I  think,  within  the  purview  of  the  act  of 
April  21st,  1876,  upon  which  this  suit  rests;  and  that  act, 
therefore,  made  it  the  duty  of  the  defendant  to  pay  over  to 
the  plaintiff  the  money  in  his  hands,  unless  there  be  some- 
thing in  the  constitution  which  deprives  the  legislative  will 
of  force  in  this  case. 

A  little  reflection  upon  plain  and  well-settled  principles 
will  show  that  there  is  no  such  constitutional  provision. 

The  defendant  was  a  public  officer,  holding  his  office  under 
an  act  of  the  legislature ;  as  such  only  had  he  any  right  to 
retain  the  moneys  in  controversy.  The  corporation  whose 
immediate  servant  he  was,  itself  was  created  for  public  ends 
by  the  same  legislative  act,  and  this  act  was  subject  to  modi- 
fication and  repeal  at  the  will  of  the  power  that  framed  it. 
By  that  will,  the  rights  of  the  defendant  as  an  officer,  and 
the  very  existence  of  the  corporation,  might  lawfully  be,  and 
they  have  been,  abolished. 

The  money  was  raised  under  the  taxing  power  of  the  legis- 
lature, not  for  any  private  purpose  of  the  corporation,  but  for 
a  public  governmental  purpose — the  laying  out  and  repairing 
of  highways ;  one  in  which  the  citizens  of  all  the  state  have 
a  legal  interest  of  the  same  character  as  that  of  those  residing 
in  the  neighborhood. 

Under  such  circumstances,  the  legal  control  of  the  legis- 
lature over   the  money  is   almost  absolutely   untrammeled. 
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The  money  has,  indeed,  no  other  legal  owner.  Parties 
seeking  to  enforce  contracts  with  the  corporation  may  be 
entitled  to  challenge  the  legislative  power,  and,  in  abstract 
justice,  it  may  be  conceded  that  the  money  should  be  devoted 
to  the  purposes  for  which  it  was  raised,  but  the  defendant 
cannot  be  heard  against  the  legislature,  either  in  defence  of 
the  rights  of  creditors,  or  the  claims,  in  abstract  justice,  of  the 
tax-payers.  As  he  is  but  the  agent  of  the  state  in  his  custody 
of  the  funds,  he  performs  his  whole  duty  in  the  matter  when 
he  makes  that  disposition  of  them  which  the  state  commands. 
If  there  be  any  claims  to  which  these  moneys  can  be  sub- 
jected, such  claims  are  not  enforceable  against  the  defendant, 
but  they  will  follow  the  moneys  into  whosesoever  hands  he 
may  lawfully  transfer  them. 

Having,  therefore,  concluded  that  the  legislature  has  directed 
him  to  pay  these  moneys  to  the  plaintiff,  it  was  his  duty  so 
•to  do. 

As  to  the  defendant's  claim  that  he  should  be  allowed  to 
retain,  out  of  these  moneys,  the  expenses  for  counsel  fees 
-which  he  has  incurred  in  consequence  of  his  doubts  as  to  his 
legal  duty  in  the  premises,  I  know  of  no  authority  for  such 
a  course  in  a  court  of  law. 

The  judgment  below  should  be  affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice, 
Dixon,  Reed,  Scudder,  Van  Syckel,  Woodhull, 
Clement,   Dodd,   Green,   Lilly.     11. 

For  reversal — None., 
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STATE,  THOMAS  D.  HOXSEY  ET  AL.,  PROSECUTORS,  PLAIN- 
TIFFS IN  ERROR,  v.  THE  MAYOR  AND  ALDERMEN  OF 
THE  CITY  OF  PATERSON,  DEFENDANTS  IN  ERROR. 

1.  The  corporate  authorities  of  the  city  of  Paterson  have  the  power, 
under  the  provisions  of  the  charter,  to  employ  associate  counsel  in 
defending  suits  against  the  corporation,  or  in  which  the  city  is 
interested ;  the  board  of  aldermen  are  sole  judges  of  the  necessity  of 
such  employment  in  any  particular  case,  and  the  exercise  of  that  dis- 
cretion is  not  a  question  for  review  in  a  court  of  law. 

2.  The  power  to  employ  associate  counsel  does  not  involve  the  right,  on 
the  part  of  the  city  authorities,  under  the  guise  of  such  employment, 
to  withdraw  and  take  out  of  the  hands  of  the  city  counsel  any  particu- 
lar case  or  class  of  cases,  and  to  confide  their  management  to  others. 


On  error  to  the  Supreme  Court.  For  former  proceedings 
in  this  case,  see  10  Vroom  72,  489. 

For  the  plaintiffs  in  error,  Thomas  D.  Hoxsey. 

For  the  defendants  in  error,  A.  B.  Woodruff. 

The  opinion  of  the  court  was  delivered  by 

Green,  J.  The  material  facts  of  this  case  are  fully  stated 
in  the  opinion  of  this  court  delivered  on  the  former  hearing 
of  the  cause,  and  reported  in  10  Vroom  489.  That  opinion 
establishes  the  following  propositions:  that  the  writ  of  cer- 
tiorari was  properly  allowed ;  that  the  judgment  of  the 
Supreme  Court  dismissing  the  writ  was  erroneous  and  should 
be  reversed ;  and  that  this  court  has  the  power  to  render  a 
final  judgment  upon  the  merits  of  the  case,  and  should  pro- 
ceed to  affirm  or  reverse  the  corporate  proceedings  brought 
up  by  the  writ  of  certiorari. 

The  proceedings  certified  to  the  Supreme  Court  by  the 
writ,  were  the  employment  of  Absalom  B.  Woodruff,  as 
associate  counsel  for  the  city  of  Paterson,  by  the  committee 
on  finance   of  that   city;    the  proceedings  confirming  such 
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employment;  Mr.  Woodruff's  bills  for  professional  service* 
rendered  under  the  same,  and  the  proceedings  of  the  commit- 
tee on  finance  and  board  of  aldermen  looking  or  relating  to 
the  payment  of  said  bills.  The  controversy  sought  to  be 
raised  in  the  cause,  as  stated  in  the  previous  opinion,  is  over 
the  legal  right  of  the  corporation,  under  the  provisions  of  the 
city  charter,  to  employ  and  pay,  for  legal  services  such  as  are 
charged  in  the  bill  before  the  court,  any  person  other  than 
he  who,  for  the  time,  holds  the  office  of  city  counsel. 

The  general  question  as  to  the  power  of  a  municipal  cor- 
poration having  a  law  officer  charged  by  statute  with  the 
care  of  the  legal  business  of  the  corporation,  to  employ 
another  person  to  perform  any  part  of  his  official  duties,  has 
been  much  discussed  in  the  courts  of  our  sister  states.  The 
decisions  upon  the  subject  are  numerous  and  conflicting,  and 
as  each  case  in  some  degree  depends  on  the  construction  of 
the  statutes  creating  and  regulating  the  municipality,  any 
attempt  to  review  and  reconcile  them  would  be  both  tedious 
and  unsatisfactory,  and  could  afford  little  aid  in  the  solution 
of  the  question  before  the  court. 

The  charter  of  the  city  of  Paterson  (Paraph.  L.,  1871,  §§ 
12-15,)  provides  that  the  board  of  aldermen  shall  annually 
appoint  certain  officers,  among  whom  are  a  city  treasurer,  city 
surveyor  and  city  counsel,  who  shall  be  a  counselor-at-la\v ; 
that  said  officers  shall  hold  their  several  offices  for  one  year, 
unless  sooner  removed ;  that  all  officers  of  the  corporation 
shall  be  governed  by  such  general  ordinances  as  the  board  of 
aldermen  may  from  time  to  time  adopt,  not  inconsistent  with 
the  provisions  of  the  charter ;  that  every  officer,  except  the 
mayor,  may  be  removed  from  office  for  cause  by  a  two-third 
vote  of  all  the  members  of  the  board  of  aldermen;  and  that 
the  salaries  of  all  officers  shall  be  prescribed  by  ordinance, 
and  shall  not  be  increased  or  diminished  during  the  term  of 
office.  The  ordinances  of  the  city  prescribe  that  it  shall  be 
the  duty  of  the  city  counsel,  among  other  things,  to  defend 
all  actions  which  may  be  brought  against  the  city  in  its  cor- 
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porate  name,  or  in  which  the  city  is  interested,  in  any  court 
of  this  state. 

The  provisions  of  the  various  city  charters  of  this  state,  in 
relation  to  the  law  officer  of  the  corporation,  are  very  variant. 
Some  create  the  office,  prescribe  the  duties  and  fix  the  com- 
pensation of  the  officer;  others,  as  in  this  charter,  direct 
that  the  duties  and  compensation  shall  be  prescribed  by  the 
city  ordinances.  In  either  case,  the  officer  legally  appointed 
has  the  right  to  exercise  the  employment  and  to  take  the  fees 
and  emoluments  of  the  office ;  and  at  the  same  time  there 
rests,  upon  him  the  reciprocal  obligation  to  perform  all  the 
duties  of  the  office  for  the  compensation  attached  to  it.  In 
Evans  v.  City  of  Trenton,  4  Zab.  765,  the  court  say :  "  It  is 
a  well-settled  rule  that  a  person  accepting  a  public  office  with 
a  fixed  salary,  is  bound  to  perform  the  duties  for  the  salary. 
He  cannot  legally  claim  additional  compensation  for  the  dis- 
charge of  those  duties,  even  though  the  salary  may  be  a  very 
inadequate  remuneration  for  the  services."  The  rule  is  an 
important  one,  and  should  be  rigidly  enforced. 

Under  the  charter  and  ordinances  of  the  city  of  Paterson, 
the  city  counsel  has  the  right  to  defend  all  suits  against  the 
city ;  he  is  under  a  legal  obligation  to  perform  this  duty,  and 
is  bound  to  discharge  it  for  the  salary  annexed  to  the  office. 
But  in  the  absence  of  any  prohibitory  words  in  the  charter, 
I  am  not  prepared  to  say  that  the  corporation  may  not  in  any 
•case  employ  associate  counsel  to  assist  the  regular  law  officer 
of  the  city  in  defending  the  rights  and  protecting  the  interests 
of  the  corporation.  Under  our  system  of  municipal  govern- 
ments, vast  public  interests,  involving,  in  many  cases,  the 
health,  convenience,  safety  and  property  of  the  citizens,  are 
confided  almost  exclusively  to  the  management  of  the  city 
authorities.  There  are  many  circumstances  under  which  the 
interests  of  the  city  might  be  greatly  prejudiced,  unless  the 
corporation  could  employ  associate  counsel  to  assist  in  pro- 
tecting and  defending  them.  No  more  important  questions 
-are  brought  before  our  courts  for  adjudication  than  those 
involving   the   rights,  duties  and  obligations  of  municipal 
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governments,  and  the  supervision  of  corporate  proceedings 
affecting  the  rights  of  the  individual  citizen.  There  is  no 
valid  reason  why,  in  important  causes,  a  corporation  repre- 
senting the  citizens  at  large  should  not,  as  well  as  an  indi- 
vidual, have  the  power  to  employ  additional  counsel  when 
the  exigencies  of  the  case  demand  it.  I  am  therefore  of 
opinion  that  the  corporate  authorities  of  the  city  of  Paterson 
have  the  power,  under  the  provisions  of  the  charter,  to  employ- 
associate  counsel  in  defending  suits  brought  against  the  cor- 
poration, or  in  which  the  city  is  interested ;  that  the  board 
of  aldermen  are  the  judges  of  the  necessity  of  such  employ- 
ment in  any  particular  case,  and  that  the  exercise  of  that  dis- 
cretion is  not  a  question  for  review  in  a  court  of  law. 

But  the  power  of  the  corporation  to  employ  associate 
counsel  does  not  involve  the  right,  on  the  part  of  the  city 
authorities,  under  the  guise  of  such  employment,  to  withdraw 
and  take  out  of  the  hands  of  the  city  counsel  any  particular 
case  or  class  of  cases  and  to  confide  their  management  to 
others.  This  brings  up  for  consideration  the  question  as  to 
the  legal  right  of  the  corporation  to  employ  and  pay  associate 
counsel  for  legal  services  such  as  are  charged  in  the  bill 
before  the  court,  and  involves  an  inquiry  as  to  the  nature  of 
the  employment,  the  character  of  the  services  rendered  under 
it,  and  the  circumstances  attending  their  performance. 

It  appears  by  the  return  to  the  writ  that  the  finance  com- 
mittee reported  to  the  board  of  aldermen  "  that  in  view  of 
the  numerous  suits  pending  against  the  city,  they  had  re- 
solved upon  a  vigorous  defence,  and  had,  therefore,  retained 
A.  B.  Woodruff,  Esq.,  as  associate  counsel ;  "  which  action  of 
the  committee  was  approved  by  the  board.  Under  that  reso- 
lution, Mr.  Woodruff  was  employed  to  defend  a  number  of 
eertioraris  brought  to  review  assessments  for  street  improve- 
ments. The  entire  management  of  these  suits,  from  their 
commencement  until  their  final  decision,  covering  a  period 
of  fifteen  months,  and  extending  over  parts  of  the  official 
terms  of  two  different  city  counsel,  was  confided  by  the 
finance  committee  to  the  associate  counsel,  or  assumed  by  liiun 
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under  the  employment.  The  bills  before  the  court  apparently 
include  everything  done  in  the  progress  of  the  suits,  not  only 
charges  for  the  appropriate  services  of  associate  counsel,  but 
also  for  preparing  and  taking  testimony  and  attending  to 
incidental  matters  connected  with  the  details  of  the  defence 
usually  entrusted  to  the  attorney  or  junior  counsel  in  the 
cause.  Neither  of  the  city  counsel  holding  office  during  this 
time,  took  any  part  in  defending  the  suits;  they  both  testify 
that  Mr.  Woodruff  was  employed  to  take  charge  of  these  cer- 
tiomris ;  that  they  were  not  consulted,  and  did  not  interfere, 
either  in  taking  the  testimony  or  in  the  management  of  the 
cases.  The  city  counsel  were  in  fact  superseded,  and  con- 
sidered themselves  as  having  no  official  connection  with  the 
cases,  and  as  relieved  from  all  responsibility  in  relation  to 
them.  All  this  was  done  without  any  request  from  them  for 
professional  aid  or  assistance,  and  without  any  pretence  of 
incompetency  or  neglect  of  duty  on  their  part.  Upon  no 
legal  principle  can  this  action  of  the  city  authorities  be 
justified.  If  the  board  of  aldermen,  or  any  committee  of  the 
board,  can  withdraw  part  of  the  law  business  of  the  corpora- 
tion from  the  control  of  the  city  counsel,  they  can,  in  like 
manner,  dispose  of  the  whole ;  and  if  they  possess  this  power 
in  relation  to  the  duties  of  the  city  counsel,  they  have  the 
same  power  in  relation  to  the  duties  of  every  city  officer. 
Neither  the  consent  of  the  officer  nor  his  incompetency  or 
neglect  of  duty,  could  form  any  valid,  excuse  for  the  action 
of  the  city  authorities;  while  holding  the  office  he  cannot 
voluntarily  relieve  himself  of  the  obligation  to  perform  all 
its  duties;  and  for  incompetency  or  unfaithfulness,  the  only 
remedy  is  the  amotion  of  the  officer  pursuant  to  the  provi- 
sions of  the  charter.  This  view  of  the  case  is  fully  sustained 
by  the  reasoning  of  the  court  in  Ramson  v.  Mayor,  &c,  of 
New  York,  24  Barb.  226. 

Admitting  that  the  employment  may  have  been  entered 
into  in  good  faith,  and  that  it  is  a  hardship  that  the  counsel 
should  not  be  paid  for  services  actually  rendered,  we  are  con- 
strained to  hold  that  the  corporate  authorities  of  the  city  of 
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Paterson  had  no  right  to  employ  and  pay  any  other  person 
than  the  city  counsel  for  the  performance  of  a  large  part  of 
the  legal  services  charged  in  the  bill  now  before  the  court. 

There  is  no  legal  objection  to  the  original  resolution 
authorizing  the  employment  of  associate  counsel.  The  bill 
of  $1000  for  retaining  fees  having  been  paid  before  the  issuing 
of  the  writ,  is  not  now  open  for  discussion.  The  bill  for 
subsequent  services  and  disbursements  having  been  presented 
and  acted  upon  as  an  entirety,  no  distinction  can  be  made  by 
this  court  in  relation  to  the  separate  charges  contained  in  it. 

In  conformity,  therefore,  with  the  former  opinion  of  this 
court,  and  the  views  here  expressed,  the  judgment  of  the 
Supreme  Court  is  reversed,  and  a  judgment  must  be  entered 
reversing  and  setting  aside  the  action  of  the  finance  commit- 
tee, approving  the  bill  of  $3723.60,  and  also  all  the  proceed- 
ings of  said  committee,  and  of  the  board  of  aldermen  looking 
to  the  payment  of  said  last-mentioned  bill. 

For  affirmance — None. 

For  reversal — The  Chancellor,  Dixon,  Reed,  Sctjd- 

DER,  "WOODHULL,  DODD,  GREEN,  LlLLY,  WALES.      9. 
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STATE,  THE  WASHINGTON  BUILDING  AND  LOAN  ASSOCIA- 
TION, PLAINTIFF  IN  EEKOK,  v.  JACOB  V.  CREVELING, 
COLLECTOR,  DEFENDANT  IN  ERROR. 

For  the  plaintiff  in  error,  Oscar  Jeffery. 

For  the  defendant  in  error,  Joseph  Vliet. 

Per  Curiam.  The  judgment  of  the  court  below  is 
affirmed,  for  the  reasons  given  by  that  court.     10  Vroom  465. 

For  affirmance — The  Chancellor,  Chief  Justice, 
Depue,  Dixon,  Reed,  Scudder,  Woodhull,  Clement, 
Dodd,  Green,  Lilly.     11. 

For  reversal — None. 


STATE,  SYMS,  PROSECUTOR,  v.  THE  TOWNSHIP  OF  WEST 
HOBOKEN. 

On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  S.  B.  Ransom. 

For  the  defendant  in  error,  J.  B.  Vredenburgh. 

Per  Curiam.     The  judgment  of  the  Supreme  Court  is 
affirmed,  for  the  reasons  given  by  that  court. 

For  affirmance — The  Chief  Justice,  Dalrimple,  Reed, 
Woodhull,  Dodd,  Green,  Wales.     7. 

For  reversal — Dixon.     1. 
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STATE,  TRAPHAGEN,   PROSECUTOR,  v.  THE  TOWNSHIP  OF 
WEST.  HOBOKEN. 

On  error  to  the  Supreme  Court.     For  opinion  of  Supreme 
Court,  see  10  Vroom  232. 

For  the  plaintiff  in  error,  8.  B.  Ransom. 

For  the  defendant  in  error,  J.  B.  Vredenburgh. 

Per  Curiam.     The  judgment  of  the  Supreme  Court  is 
affirmed,  for  the  reasons  given  by  that  court. 

For  affirmance — The  Chancellor,  Chief  Justice,  Dal- 

RIMPLE,  WOODHULL,  DoDD,  GREEN,  LlLLY,  WALES.       8. 

For  reversal — Dixon.     1 . 
Vol.  xi.  n 


CASES   DETERMINED 


IN  THE 


SUPREME  COURT  OF  JUDICATURE 


•       OP   THE 


STATE  OF   NEW  JERSEY. 

JUNE  TERM,  1878. 


JOHN  SCHOMP  v.  ISRAEL  SCHENCK. 

1.  A  contract  of  an  attorney  at  law  for  a  certain  remuneration  for  his 
services  is  legal  and  can  be  enforced  by  suit,  such  an  officer  not  stand- 
ing on  the  same  footing  as  an  advocate. 

%   The  law  of  maintenance  and  champerty  does  not  prevail  in  this  state. 


The  plaintiff  was  an  attorney  at  law,  and  brought  this  suit 
against  the  defendant  for  moneys  alleged  to  be  due  for  services 
rendered  as  such  attorney,  under  a  special  contract.  It  was 
shown  at  the  trial  that  the  defendant  was  interested  in  resist- 
ing the  probate  of  the  will  of  the  late  Dr.  Vanderveer,  and 
that  he  had  put  in  a  caveat  which  had  been  drawn  by  the 
plaintiff.  The  testimony  of  the  plaintiff,  in  proof  of  his  bar- 
gain, was  as  follows  :  "  He,"  the  defendant,  "  said  he  couldn't 
afford  to  go  to  much  expense,  and  asked  me  what  I  would 
charge  him ;  he  said  that  if  the  will  were  set  aside,  and  he 
got  a  share  of  the  estate,  he  could  afford  to  pay  well ;  if  it 
was  not,  he  couldn't  afford  to  pay  me  much ;  I  told  him  I 
didn't  hardly  know  what  I  ought  to  charge  him ;  that  it  would 
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be  a  big  case ;  I  said  to  him  that  the  usual  charge  for  collec- 
tions would  be  five  per  cent.,  but  I  didn't  know  how  that 
would  be  in  this  case;  he  said  he  would  be  very  willing  to 
pay  me  that  in  case  I  succeeded,  and  he  got  his  share  of  the 
money;  but  that  if  he  didn't,  or  if  the  will  was  not  set  aside, 
that  then  he  couldn't  afford  to  pay  much  more  than  my  ex- 
penses ;  I  told  him  I  was  willing  to  undertake  to  look  after 
his  interest  upon  those  terms,  if  he  would  agree  to  give  me 
that  and  pay  such  necessary  expenses  as  I  had  been  to,  in  case 
we  lost,  and  run  the  risk  of  getting  the  rest  out  of  any  allow- 
ance made  by  the  court ;  he  said  he  was  satisfied." 

Argued  at  February  Term,  1878,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Scudder  and  Knapp. 

For  the  plaintiff,  Jacob  Vanatta. 

For  the  defendant,  Benjamin  Williamson. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  suit  is  brought  to  recover 
the  amount  alleged  to  be  due  to  the  plaintiff  for  certain  ser- 
vices rendered,  as  an  attorney  at  law,  to  the  defendant,  and 
which  were  to  be  paid  for  at  a  certain  rate,  according  to  the 
terms  of  a  parol  contract  made  between  them.  At  the  time 
of  this  engagement  of  the  plaintiff,  a  proceeding  was  pending 
before  the  surrogate-general,  touching  the  probate  of  a  will, 
against  which  the  defendant  had  filed  a  caveat,  and,  as  has 
been  found  by  the  jury,  the  plaintiff  was  duly  employed  by 
the  defendant  to  attend  in  his  behalf  to  that  litigation,  with 
the  understanding  that  if  successful  in  the  suit,  he  was  to  be 
paid  in  the  ratio  of  five  per  cent,  on  the  sum  recovered,  but 
if  thwarted,  he  was  to  receive  his  expenses  and  such  compen- 
sation as  might  be  awarded  to  him  out  of  the  estate,  according 
to  the  practice  in  the  ecclesiastical  courts.  The  will  referred 
to  was  rejected,  and  in  the  distribution  of  the  estate  a  consid- 
erable sum  came  to  the  defendant ;  so  that  no  question  can  be 
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made  with  respect  to  the  plaintiff's  right  to  recover  in  this 
action,  if  it  be  settled  that  his  contract  providing  for  his  re- 
muneration in  a  specified  manner,  be  a  valid  one. 

The  legality  of  that  contract,  therefore,  is  the  essential 
question  in  this  case,  and  this,  on  the  argument,  was  put  in 
dispute  on  two  grounds. 

In  the  first  place,  it  was  insisted  that  the  law  will  not  per- 
mit an  attorney  at  law  to  contract  with  his  client  for  a  com- 
pensation for  his  services,  and  that  if  such  contract  be  made,  it 
cannot  be  enforced  by  an  action.  The  ground  of  this  conten- 
tion was,  that  an  attorney  belongs  to  a  liberal  profession, 
one  of  whose  cardinal  rules  it  is,  that  it  would  suffer  a  dis- 
paragement if  its  members  could  put  out  their  intelligence 
and  learning  to  hiie,  and  that,  consequently,  the  rewards  for 
their  services  must  be  altogether  voluntary  gifts,  not  merces, 
but  honoraria.  To  sustain  this  position,  the  cases  of  Seeley 
and  others  v.  Crane,  3  Green  35,  and  Vanatta  v.  McKin- 
ney's  Executors,  1  Harr.  235,  were  cited.  But  it  is  very 
plain  that  neither  of  these  decisions  is  in  point,  for  neither  of 
them  related  to  services  of  an  attorney  at  law,  but  both  to  the 
functions  of  an  advocate.  In  the  case  now  before  this  court, 
it  is  shown  that  at  the  time  this  contract  was  entered  into, 
the  plaintiff  was  an  attorney,  but  was  not  a  counsellor,  and 
that,  therefore,  the  services  bargained  for  did  not  pertain  to 
advocacy ;  and  this  difference  places  this  case  entirely  aside  of 
the  line  of  these  previous  judgments.  In  the  former  of  these 
reported  cases,  all  that  was  adjudged  was,  that  the  fees  of 
counsel,  eo  nomine,  could  not  be  recovered  in  an  action  of  as- 
sumpsit, the  reason  assigned  being,  that,  following  the  exam- 
ple of  the  Roman  orators  and  English  barristers  and  sergeants, 
such  counsel  did  not  demand  compensation  as  a  matter  of 
right,  but  accepted  a  fee  as  an  honorary  gift;  the  court,  how- 
ever, expressly  reserving  the  question  whether  such  counsel 
fees,  when  due  by  special  contract,  could  not  be  recovered  by 
suit.  And  nothing  different  from  this  was  settled  by  the 
latter  of  the  cited  cases,  it  being  there  declared  that  the  ser- 
vice of  counsel  in  speaking  to  a  cause  in  court  was  an  excep- 
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tion  to  the  ordinary  rule  that  a  claim  for  labor,  done  at  the 
request  of  another,  was  legally  enforceable. 

And  this  I  regard  as  the  established  discrimination.  I  do 
not  find  anywhere,  that  it  was  the  common  law  rule  that,  ir- 
respective of  the  law  of  maintenance,  an  attorney  at  law  could 
not  stipulate  for  his  compensation.  Such  contracts  were  un- 
doubtedly regarded  with  great  jealousy  by  the  courts,  and 
were  very  generally  discountenanced  by  the  legal  profession, 
and  were  seldom  enforced,  and  were  not  unfrequently  set 
aside  by  courts  of  equity.  But  the  idea  that  attorneys  were 
subject  to  the  same  disability  as  an  advocate  was,  in  regard  to 
contracting  with  their  clients  for  their  remuneration,  has  no 
foundation  in  legal  history  or  adjudged  cases.  Unlike  those 
of  the  English  barrister,  the  services  of  the  attorney  were  not 
thought  to  be  purely  honorary.  He  was  of  right  entitled  to 
certain  fees,  and  the  conditions  of  his  status  were  not  such  as 
to  disqualify  him  to  contract  for  remuneration.  The  attorney 
could  bind  himself  to  his  client,  and  the  client  to  the  attorney, 
by  a  contract  which  was  reciprocally  enforceable,  but  no  such 
tie  as  this  could  be  created  between  the  client  and  the  advo- 
cate. In  legal  theory  the  connection  of  the  counsel  with  his- 
client  was  voluntary,  and  rested  altogether  in  moral  considera- 
tions, and  no  agreement  for  service  on  the  one  side,  or  for 
remuneration  on  the  other,  could  be  made  by  expression  or 
implication,  that  would  form  the  basis  for  a  suit.  On  such 
an  agreement  neither  could  sue  or  be  sued.  In  Fell  v.  Brown, 
Peake  96,  Lord  Kenyon  held  that  an  action  would  not  lie 
against  a  barrister  for  misconduct  in  the  management  of  a 
cause;  and  in  Turner  v.  Phillips,  Peake  122,  that  a  fee  given 
to  such  an  officer  to  argue  a  cause  which  he  did  not  attend, 
could  not  be  recovered;  and,  so  again,  in  Mulligan  v.  Mc- 
Donough,  2  L.  T.  (N.  S.)  136,  it  was  ruled  that  an  action 
against  a  barrister  for  non-attendance  at  a  trial,  was  not  main- 
tainable. The  law  was  thoroughly  settled  that  the  client 
could  not  convert  what  the  courts  regarded  as  a  moral  obliga- 
tion on  the  part  of  the  advocate,  into  a  legal  one.  And,  con- 
versely, the  same  infirmity  of  obligation  was  held  to  exist 
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wherever  the  advocate  presented  himself  as  the  dominus  litis, 
the  response  to  his  plaint  being  that  his  claim,  however  fair 
or  equitable,  had  no  legal  force.  And  this  immunity  and 
disability  of  these  officers  were  entirely  the  creatures  of  the 
importance  of  their  functions  and  the  powers  and  privileges 
with  which  they  were  invested.  Chief  Justice  Erie,  in  his 
masterly  opinion  in  Kennedy  v.  Broun,  13  C.  B.  [N.  8.)  677, 
which  is  the  leading  case  upon  this  subject,  when  expressing 
the  reason  why  the  advocate  should  theoretically  be  considered 
an  un hired  agent,  thus  describes  the  magnitude  and  impor- 
tance of  his  office.  He  says,  speaking  of  the  advocate  :  "  He 
is  trusted  with  interests,  and  privileges  and  powers  almost  to 
an  unlimited  degree.  His  client  .must  trust  to  him  at  times 
for  fortune  and  character  and  life.  The  law  trusts  him  with 
a  privilege  in  respect  of  liberty  of  speech  which  is  in  practice 
bounded  only  by  his  own  sense  of  duty ;  and  he  may  have  to 
speak  upon  subjects  concerning  the  deepest  interest  of  social 
life,  and  the  innermost  feelings  of  the  human  soul.  The  law 
also  trusts  him  with  a  power  of  insisting  on  answers  to  the 
most  painful  questioning,  and  this  power,  again,  is  in  practice, 
only  controlled  by  his  own  view  of  the  interests  of  truth.  It 
is  of  the  last  importance  that  the  sense  of  duty  should  be  in 
active  energy  proportioned  to  the  magnitude  of  these  interests. 
If  the  law  is,  that  the  advocate  is  incapable  of  contracting  for 
hire  to  serve  when  he  has  undertaken  an  advocacy,  his  words 
and  acts  ought  to  be  guided  by  a  sense  of  duty,  that  is  to  say, 
duty  to  his  client,  binding  him  to  exert  every  faculty  and 
privilege  and  power  in  order  that  he  may  maintain  that  client's 
right,  together  with  duty  to  the  court  and  himself,  binding 
him  to  guard  against  abuse  of  the  powers  and  privileges  in- 
trusted to  him,  by  a  constant  recourse  to  his  own  sense  of  right." 
These  were  the  principles  adopted  in  this  celebrated  judgment, 
and  upon  which  the  conclusion  was  founded  that  the  express 
promise  of  the  client  to  pay  the  advocate  "  did  not  constitute 
any  legal  obligation."  The  question  was  directly  presented,  and 
was  directly  decided  ;  and  that  such  was  the  rule  of  the  com- 
mon law  I  have  not  a  particle  of  doubt,  so  that  if  that  was 
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the  aspect  of  the  question  now  presented  to  this  court,  I  should 
be  in  no  doubt  how  to  decide,  for  I  should  feel  that  I  had  not 
the  power,  and  I  certainly  should  not  have  the  inclination,  to 
put  aside  a  rule  which  has  been  so  long  established,  and  which 
carries  with  it  all  the  authority  that  wisdom  and  learning  can 
impart.  But  this  subject  is  no  further  within  the  scope  of 
the  present  inquiry  than  for  the  purpose  of  showing  the  exact 
limits  of  the  doctrine  that  an  obligation  to  pay  for  legal  ser- 
vices cannot,  with  respect  to  the  advocate,  be  put  in  the  form 
of  a  legal  obligation,  for,  as  we  have  seen,  such  inability  does 
not  reach  to  others  besides  advocates.  So  sharply  is  the 
boundary  of  such  disability  denned,  that  in  the  case  just  re- 
ferred to,  it  is  shown,  by  a  reference  to  decisions,  that  even 
barristers  can  enter  into  legal  compacts,  with  respect  to  their 
compensation,  in  other  matters  than  those  of  advocacy,  and 
Chief  Justice  Erie  says  that  his  proposition  "  is  confined  to 
incapacity  for  contracts  concerning  advocacy  in  litigation." 
It  seems  to  me  clear,  therefore,  that  such  incapacity  does  not 
appertain  to  the  office  of  attorney,  and  that  the  contracts  of 
this  class  of  persons  touching  their  services  cannot  be  impugned 
simply  on  the  ground  of  their  supposed  incompetency  to  bind 
themselves  or  others  in  such  matters.  I  have  already  said 
that  such  contracts  will  be  inspected  with  jealous  vigilance  by 
the  courts,  on  account  of  the  delicacy  of  the  relationship  of 
the  parties  to  them,  and  the  most  transparent  candor  and  good 
faith  is  required  on  the  part  of  the  attorney  in  these  dealings 
with  his  client ;  and  on  such  occasions,  a  court  of  equity  is  ever 
on  the  alert,  for,  as  was  said  by  Lord  Hardwicke,  in  the  case 
of  Xaunderson  v.  Glass,  2  Aik.  296,  "  if  an  attorney,  pendente 
lite,  prevails  upon  a  client  to  agree  to  an  exorbitant  reward, 
the  court  will  either  set  it  aside  entirely,  or  reduce  it  to  the 
standard  of  those  fees  to  which  he  is  properly  entitled  ;  "  but, 
subject  to  these  safeguards,  I  can  find  no  ground  for  saying 
that  such  a  general  restraint  is  imposed  on  an  attorney,  with 
respect  to  contracts  for  his  remuneration,  as  is  inherent  in  the 
office  of  the  advocate. 

Before  closing  my  remarks  on  this  head,  I  will  add  the  ob- 
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servation  that  the  American  decisions  on  the  subject  have  not 
been  overlooked,  and  that  it  is  quite  understood  that  the 
weight  of  such  decisions  is  in  favor  of  considering  the  English 
doctrine  relating  to  this  topic,  even  as  it  relates  to  advocates, 
as  obsolete  and  inapplicable  to  the  times.  All  I  wish  to  say 
is,  that  I  cannot  concur  in  this  view,  for  the  rule  in  question 
has  always  flourished  in  full  vigor  as  a  part  of  the  common 
law,  and  has  never,  during  any  interval  of  time,  fallen  into 
disuse ;  and  that  as  its  only  foundation  was  its  supposed, 
efficacy  in  sustaining  the  honorable  standing  of  the  advocate, 
I  can  by  no  means  admit  that  such  a  rule  is  alien  to  the  pro- 
fessional ethics  of  this  country.  The  principle  that  the  advo- 
cate cannot  stipulate  with  his  client  for  his  perquisites,  is  one 
of  the  established  customs  of  our  inherited  jurisprudence,  and 
is  entirely  consistent  with  our  social  conditions,  and,  therefore, 
in  my  opinion,  is  not  to  be  eliminated  except  by  legislation. 

The  second  objection  to  the  maintenance  of  this  suit  is  that 
the  agreement  sued  on  is  champertous. 

The  engagement  of  the  client  in  the  present  case  was  that 
the  attorney  should,  if  successful  in  the  suit,  be  entitled  to  a 
certain  part  of  the  moneys  thus  recovered,  and  such  an  agree- 
ment, I  am  satisfied,  would  be  champertous  by  force  of  the 
ancient  English  statutes.  It  was  urged,  on  the  argument, 
that  a  stipulation  to  bear  the  expenses  of  the  litigation  is  an 
essential  ingredient  in  the  offence  of  champerty,  and  that 
there  was  no  such  stipulation  in  this  case ;  but  the  authorities 
do  not  sustain,  but,  on  the  contrary,  they  overthrow  this  con- 
tention. Lord  Coke,  in  2  Inst.  564,  says,  treating  of  cham- 
perty, "an  apprentice  or  attorney  cannot  contract  to  have  any 
part  of  the  thing  in  demand,  after  the  recovery ;"  and  in 
Box  v.  Barnaby,  Hob.  117,  the  similar  view  of  Chief  Jus- 
tice Hobart  is  thus  expressed :  ."  I  hold  that  if  an  attorney 
follow  a  cause  to  be  paid  in  gross,  when  it  is  recovered,  that 
is  champerty."  The  consent  of  the  attorney  to  give  his  ser- 
vices, is  in  effect  a  stipulation  to  contribute  largely  to  the 
ordinary  expense  of  a  suit,  and,  consequently,  it  would  seem 
•to  follow,  reasoning  upon  general  principles,  that  such  an 
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arrangemeut  must  be  deemed  illegal  wherever  the  statutes  in- 
question  are  in  force.  Entertaining  this  view,  the  only 
remaining  question  is  whether  the  English  statutory  or  com- 
mon law,  touching  this  subject,  has  been  adopted  in  this  state. 
It  appears  to  me  safe  to  say  that,  upon  examination,  any 
inquirer  into  this  branch  of  jurisprudence  will  be  satisfied 
that  the  entire  doctrine  of  maintenance  was  the  product  of  a' 
state  of  society  very  different  from  that  which  now  exists,  or 
has  ever  existed,  in  this  state.  The  entire  object  of  the  doc- 
trine was  to  protect  the  weak  against  the  oppressions  of  the 
powerful,  and  such  an  object  could  be  appropriate  only  in  an 
age  when  the  social  adjustments,  with  respect  to  rank  and 
prerogative,  were  incomplete  and  there  was  instability  in  the 
administration  of  the  laws.  There  was  an  epoch  in  the  his- 
tory of  our  English  ancestors  when  the  influence  of  power 
and  exalted  station  was  not  uufelt  even  within  the  precincts 
of  a  court  of  justice,  and  when,  in  a  contest  with  such  influ- 
ence, even  truth  and  right  could  not  be  sure  of  prevailing. 
In  such  a  state  of  things,  it  was  a  matter  of  the  utmost  im- 
portance that  the  sale  of  rights  in  litigation  should  be  inter- 
dicted by  rigorous  laws,  under  highly  punitive  sanctions;  and, 
consequently,  we  are  not  inclined  to  dispute  the  wisdom  of  those 
successive  acts  of  parliament  which  were  from  time  to  time 
enacted,  and  which,  upon  their  face  and  in  their  phraseology, 
give  evidence  of  the  existence  of  social  conditions  entirely 
foreign  to  those  with  which  we  are  familiar.  The  prohibition 
of  this  law  is  aimed,  primarily,  at  the  officers  of  the  king,  at 
the  chancellor,  treasurer,  justices,  king's  counsellors,  clerks  of 
chancery  and  exchequer,  at  any  of  the  king's  house,  clerk 
or  lay,  and  at  pleaders,  apprentices,  attorneys,  and  stewards 
of  great  men,  showing,  in  its  application,  the  character  and 
the  magnitude  of  the  evil  to  be  suppressed,  so  that  it  is  not  a 
matter  of  surprise  that  these  laws  were  liberally  expounded 
by  the  courtsj  and  that  a  system  was  thus  gradually  estab- 
lished, originally  beneficial,  but  which  became,  as  time  passed 
and  social  circumstances  cl*anged,  unduly  restrictive  of  the 
dealings  of  men  with  each  other.     As  was  to  be  expected,  as 
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the  times  improved  and  thus  these  laws  became  less  essential 
for  the  protection  of  the  humbler  classes,  somewhat  of  the 
original  severity  which  had  been  shown  in  their  execution 
was  mitigated,  and  the  scope  of  their  operation  was,  by  judi- 
cial construction,  contracted.  This  decline  from  the  primitive 
rigor  in  the  application  of  this  series  of  acts,  was  noticed  by 
Judge  Buller,  in  the  case  of  Master  v.  Miller,  4  T.  R.  320, 
his  comments  being  expressed  in  these  words:  "It  is  curious, 
and  not  altogether  useless,  to  see  how  the  doctrine  of  mainte- 
nance has  from  time  to  time  been  received  in  Westminster 
Hall.  At  one  time  not  only  he  who  laid  out  money  to  assist 
another  in  his  cause,  but  he  that  by  his  friendship  or  interest 
saved  him  an  expense  which  he  would  otherwise  be  put  to, 
was  held  guilty  of  maintenance.  Bro.,  tit.  "Maintenance"  7, 
14,  17,  &c.  Nay,  if  he  officiously  gave  evidence,  it  was 
maintenance,  so  that  he  must  have  had  a  subposna  or  sup- 
press the  truth.  That  such  doctrine,  repugnant  to  every 
honest  feeling  of  the  human  heart,  should  be  soon  laid  aside, 
must  be  expected.  Accordingly,  a  variety  of  exceptions  were 
soon  made,  and,  amongst  others,  it  was  held  that  if  a  person 
has  any  interest  in  the  thing  in  dispute,  though  on  contin- 
gency only,  he  may  lawfully  maintain  an  action  on  it.  2  Moll. 
Abr.  115.  But  in  the  midst  of  all  these  doctrines  on  main- 
tenance, there  was  one  case  in  which  the  courts  of  law  allowed 
of  an  assignment  of  a  chose  in  action,  and  that  was  in  the 
case  of  the  crown  ;  for  the  courts  did  not  feel  themselves  bold 
enough  to  tie  up  the  property  of  the  crown,  or  prevent  that 
from  being  transferred.  3  Leon.  198;  Cro.  180.  Courts 
of  equity,  from  the  earliest  times,  thought  the  doctrine  too 
absurd  for  them  to  adopt,  and  therefore  they  always  acted 
in  direct  contradiction  to  it,  and  we  shall  soon  see  that  courts 
of  law  also  altered  their  language  on  the  subject  very  much." 
From  this  quotation,  it  is  obvious  that  the  system  that  had 
grown  up  under  these  laws  relating  to  maintenance  was  not 
altogether  in  harmony  with  the  habits,  needs  and  business  of 
modern  life,  and  this  consideration  has  helped  me  to  the  con- 
clusion to  which  I  have  arrived,  that  the  doctrine  of  mainte- 
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nance  has  never  had  a  foothold  in  the  jurisprudence  of  this 
state.  I  shall  designate,  as  briefly  as  possible,  the  grounds  of 
this  opinion. 

By  the  act  of  November  24th,  1792,  (Pamph.  L.  794,) 
Judge  Paterson  was  authorized  to  collect  and  put  in  form 
all  the  statutes  of  England  and  of  this  state  which  then  re- 
mained in  force  here,  and  Mr.  Griffith,  in  referring  to  the 
revision  that  was  the  result  of  this  authority,  says  that  the 
compiler  "omitted,  as  inapplicable,  the  English  statutes  rela- 
tive to  the  buying  and  selling  of  titles.  1  B.  II.,  ch.  9;  32 
Hen.  VIII.,  ch.  2.  As  he  did  also  those  against  maintenance. 
1  Ed.  Ill,  eh.  14  ;  20  EL,  ch.  4,  &c.  Also  of  "  Champerty," 
3  Ed.  I.,  ch.  25  ;  28  Ed.  I.,  ch.  1 1 ."  The  question  then  arises, 
what  was  the  meaning  of  this  omission  ?  I  can  perceive  no 
other  solution  except  the  inference  that  Judge  Paterson  con- 
sidered them  neither  a  part  of  the  statute  law  of  this  state, 
nor  as  adapted  to  our  circumstances.  By  the  constitution  of 
1770,  it  was  declared,  in  Article  XXII.,  "That  the  common 
law  of  England,  as  well  as  so  much  of  the  statute  law  as  have 
been  heretofore  practiced  in  this  colony,  shall  still  remain  in 
force,  until  they  shall  be  altered  by  a  future  law  of  the  legis- 
lature ;"  and  when,  therefore,  this  particular  series  of  acts 
was  not  comprised  in  this  accurate  and  authentic  compilation 
of  the  laws  in  force,  it  seems  manifest  that  such  leaving  out 
was  a  meditated  exclusion.  If  it  be  said  that  such  a  rejection 
of  the  statute  law  did  not  affect  the  common  law,  and  that, 
by  the  common  law,  maintenance  was  prohibited,  my  answer 
is,  that  since  the  publication  of  the  body  of  selected  laws  just 
referred  to,  there  is  no  trace  of  the  prevalence  of  any  part  of 
such  a  doctrine,  either  in  our  practice,  judicial  dicta,  or  deci- 
sions. It  is  obvious  that  Mr.  Griffith  inferred  that  the  entire 
doctrine  of  maintenance  and  champerty  was  thought  by  Judge 
Paterson  to  be  "  inapplicable "  to  the  polity  of  this  state. 
And  although  in  some  of  the  older  legal  digests  and  commen- 
taries the  doctrine  of  maintenance  is  said  to  be  a  part  of  the 
•common  law,  nevertheless  I  am  strongly  of  the  opinion  that 
it  would  be  altogether  impracticable  to  ascertain  of  what  rules 
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such  doctrine  consisted,  as  embodied  in  that  ancient  system. 
To  what  books  are  we  to  have  recourse  if  we  would  enter  on 
so  difficult  an  investigation  ? 

The  beginning  of  the  statutory  law  prohibitive  of  mainte- 
nance is  coeval  with  the  Year  Books,  so  that  all  the  recorded 
decisions  of  the  courts  which  have  come  down  to  us  upon  this 
subject,  consist  of  an  application  and  construction  of  such, 
statutes.  I  know  no  means  of  discovering  what  was  the  sub- 
stance or  definite  form  of  the  legal  rules  relating  to  this  doc- 
trine existing  antecedently  to  such  recorded  decisions.  If  we 
were  to  go  back  to  the  time  of  Richard  I.,  the  era  when  legal 
memory  begins,  and  examine  the  rotuli  ourice  regis,  we  could 
probably  glean  not  a  fragment  of  useful  learning  on  this 
theme,  and  we  would  certainly  obtain  nothing  that  would  be 
serviceable  to  our  inquiry  from  the  pages  of  the  earliest  text 
writers  or  commentators,  for  there  appears  to  be  no  single 
sentence  in  any  of  those  works  that  can  be  said,  unless  by  an 
exceedingly  fantastic  construction,  to  be  applicable  at  all  to> 
this  subject.  Thus,  when  the  Mirror  declares  that  the  law 
opposes  itself  to  all  those  ministers  of  the  king  who  maintain, 
false  actions,  false  appeals,  and  false  defences,  knowingly, 
("  touts  ceux  ministers  le  roy,  que  mainteinont  faux  actions,  faux 
appeales,  on  faux  defences  a  escient")  the  rational  interpretation 
of  such  expressions  is,  that  they  are  prohibitive,  not  of  giving 
assistance  to  suits  or  defences  which  are  believed  to  be  true, 
which  would  be  maintainance,  but  of  aiding  in  suits  or  defences 
known  to  be  false,  which  would  be  acts  akin  to  malicious 
prosecutions  or  fraud.  Nor  can  I  think  that  there  is  any 
reference  to  the  doctrine  of  maintenance  in  those  declarations 
of  Bracton  and  Fleta,  that  the  justices  in  eyre  should  inquire 
into  the  misfeasances  of  sheriffs  and  other  bailiffs  in  stirring 
up  suits  with  a  view  to  their  own  gain,  "per  quodjustitia  et 
Veritas  occulteturP  And  yet  it  is  out  of  such  materials  as  this, 
thus  obscure  and  indefinite,  that  the  law  of  maintenance  is  to- 
be  fashioned,  if  it  is  to  be  sought  behind  the  statutes  and  their 
explanations  by  the  courts.  The  truth  is,  there  is  the  best 
reason  for  believing  that  the  entire  law  of  maintenance,  re- 
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garding  it  as  an  intelligible  subject,  is  the  creature  of  the 
English  statutory  law,  and  of  the  judicial  constructions  of 
such  law,  and  the  consequence  is,  that  when  this  set  of  acts 
was  designedly  left  out  of  our  statute  book,  there  existed  no 
rational  ground  for  the  contention  that  any  part  of  this  law 
of  maintenance,  in  any  form,  remained  in  force  in  this  state. 
And  it  is  also  certain  that  if  these  English  acts  had  been  in- 
corporated in  the  compilation  authorized  by  the  statute  of 
1792,  they  would  have  had  but  a  mutilated  and  imperfect 
operation,  for  our  courts  of  common  law,  from  earliest  times, 
have,  by  force  of  their  inherent  equitable  powers,  protected 
the  rights  of  an  assignee  of  a  chose  in  action  ;  and  lands,  the 
title  to  which  was  in  dispute,  or  the  possession  of  which  was 
.adversely  held,  could  be  conveyed  by  a  deed  of  bargain  or 
sale,  by  force  of  the  statute  passed  March  17th,  1713-14, 
which  gives  to  the  grantee  to  uses  "as  full  and  ample  posses 
sion  "  as  if  he  were  "  possessed  thereof  by  solemn  livery  of 
seizin  and  possession."  With  these  subjects  taken  out  of  the 
field  of  its  operation,  it  may  well  be  concluded  that  Judge 
Paterson  was  led  to  the  conclusion  that  this  system  that  had 
been  built  up  in  England,  which  was  intended  to  prevent  the 
acquisition  of  any  right  to  litigate,  or  any  interest  in  such 
right,  would  be  but  a  disturbing  force,  and  unsymmetrical  if 
introduced  in  the  body  of  our  laws,  that  were,  in  a  considerable 
degree,  constructed  on  an  opposite  theory. 

These  are  some  of  the  principal  considerations  from  which 
I  have  concluded  that  the  doctrine  of  maintenance  does  not 
prevail  in  this  state,  and  that,  as  a  consequence,  the  contract 
sued  on  cannot  be  avoided  on  this  ground. 

The  jury  having  found  this  contract  to  be  devoid  of  decep- 
tion or  fraud,  the  only  inquiry  remaining  is  as  to  its  meaning. 
I  cannot  agree  to  the  construction  put  upon  it.  I  think  the 
fair  interpretation  is,  that  the  plaintiff  was  to  take  the  entire 
charge  of  the  case  of  the  defendant  then  in  litigation,  and 
this,  I  think,  implied  that  the  defendant  was  to  be  at  no 
further  expense,  with  respect  to  lawyer's  fees,  and  it  was 
therefore  incumbent  on  the  plaintiff  to  employ,  at  his  own 


JUNE  TERM,  1878.  207 

Mayor,  &c,  of  Rahway  v.  Crowell. 

•charge,  such  counsel  as  was  needful,  as  he  was  not  capacitated 
to  argue  the  matter  in  his  own  person.  The  fees  actually  paid 
for  such  counsel  by  the  defendant  are  to  be  charged  to  the 
plaintiff.  So  the  moneys  paid  to  the  plaintiff  out  of  the  es- 
tate, must  be  deducted ;  he  had  no  right  to  these,  by  reason 
of  his  agreement,  and  with  the  knowledge  of  the  existence  of 
such  agreement,  it  is  not  at  all  likely  that  the  surrogate-gen- 
eral would  have  ordered  such  allowances,  unless  upon  the 
footing  that  they  should  operate  in  ease  of  the  defendant. 
The  defendant  is  entitled  to  a  credit  to  the  extent  of  such 
allowances. 

Neither  do  I  think  the  plaintiff  can  claim  any  percentage 
on  the  moneys  derived  or  to  be  derived  from  the  real  estate. 
The  contract  did  not  touch  such  real  estate ;  it  related  to  the 
suit  then  pending,  which  altogether  pertained  to  the  person- 
•alty.  The  language  of  the  agreement,  as  proved  by  the  plain- 
tiff himself,  is  extremely  clear  to  this  effect. 

If  the  plaintiff  is  willing  that  these  deductions  shall  be 
made,  the  verdict  may  stand  for  the  residue;  otherwise,  let 
the  rule  be  made  absolute. 


THE    MAYOK   AND    COMMON   COUNCIL   OF    THE    CITY   OF 
E  AH  WAY  v.  CROWELL  AND  OTHEES. 

1.  When  an  official  bond  is  given  by  an  officer  holding  for  a  definite 
term,  the  obligation  of  such  bond  being,  in  general  terms,  conditioned 
for  the  good  behavior  of  the  officer,  will  not  extend  beyond  such  defi- 
nite term. 

2.  Nor  will  the  case  be  altered  by  the  fact  that  such  officer  holds  for  a 
definite  term,  and  until  his  successor  shall  be  appointed,  such  latter 
term  extending  the  obligation  to  a  reasonable  period  only  for  the 
appointment  of  a  successor. 

In  debt,  on  auditor  and  treasurer's  bond.  The  declaration 
averred  that  C.  entered  upon  the  duties  of  his  office  on  the  18th 
day  of  May,  1869,  and  continued  to  discharge  them  until  the 
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June  4th,  1872,  when  he  surrendered  said  office.  The  breach, 
was  that,  during  said  time,  he  embezzled  the  public  moneys, 
etc. 

The  last  of  the  pleas  put  in  alleged  as  follows :  Actio  non — 
because  he  says  that,  by  virtue  of  the  charter  of  the  said 
plaintiffs,  the  said  office  of  the  said  auditor  and  treasurer,  at 
the  time  of  the  execution  of  the  said  supposed  writing  obliga- 
tory, was  and  ever  since  has  been  one,  the  official  term  of 
which  begins  on  the  second  Monday  in  May  in  each  year, 
and  continues  for  one  year  from  the  commencement  of  said 
term,  and  until  the  successor  of  said  auditor  and  treasurer 
may  be  appointed  and  qualified,  the  appointment  of  such 
officer  being  by  the  nomination  of  said  mayor  and  the  con- 
firmation by  said  common  council ;  and  the  defendant  alleges 
that,  during  the  official  term  of  said  auditor  and  treasurer 
succeeding  the  signing  of  said  writing  obligatory,  to  wit,  at 
all  times  from  the  date  of  the  signing  thereof  up  to  and  in- 
cluding the  said  second  Monday  in  May  next  succeeding  the 
commencement  of  said  official  term,  and  up  to  and  including 
a  reasonable  time  thereafter  for  the  appointment  of  the  suc- 
cessor of  said  auditor  and  treasurer,  he,  the  said  auditor  and 
treasurer,  did  faithfully  his  said  duties,  &c. 

There  was  a  demurrer  to  this  plea. 

Argued  at  February  Term,  1878,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Scudder  and  Knapp. 

For  the  plaintiffs,  Leslie  Lupton  and  Thomas  N.  He Carter. 

For  the  defendants,  John  P.  Jackson. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  question  that  was  argued 
before  this  court  in  this  case  was,  whether  the  sureties  on  the 
bond  of  the  treasurer  of  Rah  way,  given  in  pursuance  of  the 
charter  of  that  city,  are  liable  for  embezzlements  committed 
by  such  officer  after  the  expiration  of  the  current  year  during 
which  the  bond  was  executed.     The  pleadings  do  not  show 
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how  the  fact  is,  but  it  was  assumed,  in  the  discussion  of  coun- 
sel, that  the  treasurer  was  not  re-appointed  after  the  close  of 
the  first  year  of  the  period  during  which  he  officiated,  and  in 
this  light  it  will  be  regarded  by  me  for  the  purposes  of  the 
present  inquiry. 

The  general  doctrine  of  the  law  touching  the  extent  of  the 
obligation  of  the  sureties  on  an  official  bond,  where  the  term 
of  the  office  is  definite  and  the  obligatory  words  standing  by 
themselves  would  extend  their  force  over  a  wider  period  of 
time,  has  been  elucidated  by  a  series  of  adjudications,  and 
may  now  be  considered  as  entirely  settled.  The  rule  clearly 
is,  that,  in  such  cases,  the  obligation  by  intendment  will  be 
confined  to  the  official  term  about  to  commence,  or  current  at 
the  time  such  bond  comes  into  existence.  The  leading  case  in 
the  line  of  authorities,  and  one  which  may  be  said  to  have 
expressed  with  directness,  for  the  first  time,  the  doctrine  in 
question,  is  that  of  Lord  Arlington  v.  Merricke,  3  Saund.  403. 
The  aspect  of  that  case  was  this :  Lord  Arlington,  who  was 
postmaster-general,  had  appointed  a  certain  person  to  be 
"deputy  postmaster  of  the  stage  of  Oxon,"  &c,  to  execute 
the  said  office  from,  <fec,  for  the  term  of  six  months.  The 
condition  of  the  bond  was  that  if  the  said  deputy  should, 
"for  and  during  all  the  time"  that  he  should  continue 
deputy  postmaster,  then,  &c,  the  obligation  should  be  void. 
The  case,  therefore,  presented  the  problem  as  to  the  legal 
effect  of  a  bond  made  by  an  officer  whose  term  of  office  was 
definite,  having  a  condition  that,  in  terms,  stipulated  for  his 
good  behavior  generally  while  continuing  in  the  same  office. 
The  attempt  in  the  reported  case  was  to  hold  the  sureties  re- 
sponsible for  misfeasance  by  the  deputy  postmaster,  commit- 
ted after  the  expiration  of  his  six  months'  term  of  office,  he 
having  been  continued  in  his  position  beyond  that  time. 
But  Lord  Hale  would  not  agree  to  this  contention,  adopting 
the  view  expressed  by  Saunders  in  his  argument  to  the  effect 
that  it  was  the  fair  understanding,  from  the  whole  of  the  in- 
strument, that  the  surety  intended  to  be  bound  for  the  due 
execution  of  the  said  office  "  only  for  six  months,"  and  that 
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210  NEW  JERSEY  SUPREME  COURT. 

Mayor,  &c,  of  Rahway  v.  Crowell. 

if  the  argument  for  the  plaintiff  prevailed,  he  would  be 
bound  during  the  whole  life  of  his  principal,  which  was 
"  unreasonable  to  suppose."  The  precise  point  here  obvi- 
ously decided  was,  that  although  the  obligatory  words  in  the 
condition  of  an  official  bond  were  so  broad  that,  intrinsically 
■considered,  they  covenanted  for  the  good  behavior  of  the 
principal  obligor  during  the  whole  period  of  his  remaining 
in  the  designated  office,  nevertheless  their  efficacy  would  be 
restricted  to  his  current  term,  when  such  term  was  for  a 
determinate  period,  the  ground  of  judgment  being  the  mani- 
fest intent  to  that  purpose  of  the  contracting  parties. 

This  decision  appears  never  to  have  been  questioned ;  emi- 
nent judges  have  cited  it  with  approbation,  and  the  principle 
on  which  it  rests  has  been  applied,  under  varied  conditions, 
in  a  large  number  of  subsequent  cases,  many  of  which  will 
be  found  by  reference  to  Mr.  De  Colyar's  work  on  the  law  of 
Guaranties,  page  255. 

Within  the  limits  thus  defined,  the  law  does  not  appear  to 
be  open  to  dispute ;  but  the  case  now  before  the  court  is  pos- 
sessed of  a  peculiarity  which  sets  it  somewhat  apart,  and 
removes  it  from  absolute  subjection  to  established  rules.  The 
characteristic  here  indicated  is,  that  it  is  not  entirely  clear 
that  the  term  of  office  of  the  treasurer  of  the  city  of  Rail- 
way is  for  a  definite  period.  If  this  be  so,  of  course  the  rea- 
son that  has  led  to  the  cutting  down  the  generality  of  the 
obligatory  words  in  the  conditions  of  bonds  of  this  kind, 
would  altogether  be  wanting. 

The  plea  that  has  been  demurred  to  correctly  states  the 
tenure  of  this  office;  it  alleges  that  the  official  term  begins 
on  "  the  second  Monday  in  May  in  each  year,  and  continues 
for  one  year  from  the  commencement  of  said  term,  and  until 
the  successor"  of  such  treasurer  shall  have  been  appointed  and 
qualified.  Founding  himself  on  this  definition  of  the  official 
tenure,  the  counsel  of  the  plaintiffs,  in  the  forcible  argument 
which  he  addressed  to  the  court,  insisted  that  the  term  of 
this  office  was  not  for  a  determinate  period,  but  was  for  a 
year,  and,  in  addition,  for  an  indefinite  time,  depending  on 
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circumstances.  The  point  is  far  from  being  free  from  uncer- 
tainty, and  in  its  solution  has  been  attended  with  so  much 
difficult)'  that  it  has  led  to  conflicting  adjudications.  Cer- 
tainly a  plausible  argument  can  be  made  on  each  side  of  the 
question ;  but,  upon  mature  reflection,  I  have  inclined  to  the 
view  that  it  is  more  in  harmony  with  the  general  principle 
ruling  this  subject,  and  which  has  been  already  stated,  to 
refuse  to  give  to  the  stipulation  in  question  the  latitude 
requisite  to  support  the  action  of  the  plaintiff.  As  has  been 
above  shown,  the  case  of  Lord  Arlington  v.  Merricke  passed 
to  judgment  on  the  express  ground  that,  from  the  facts  in- 
volved, it  must  be  presumed  to  have  been  the  intention  to 
become  bound  for  the  current  term  of  office  only,  and  it 
seems  to  me  that,  in  such  cases  as  that  now  under  considera- 
tion, such  presumption,  though  not  an  exact  equivalent  for 
the  intendment  arising  from  the  facts  in  the  reported  case, 
must  still  be  held  to  be  so  cogent  as  to  lead  to  a  similar  result. 
This  office  of  city  treasurer  was  plainly  meant  to  be  an  annual 
one.  This  is  apparent  from  several  provisions  in  the  charter 
of  the  city  of  Rahway,  which  it  is  unnecessary  to  cite,  but 
which  being  of  a  public  character,  will,  in  this  argument,  be 
officially  noticed  by  the  court.  Beyond  all  question,  it  was 
incumbent  on  the  mayor  and  common  council  to  annually  fill 
this  office,  so  that  the  continuance  of  this  treasurer  in  office 
for  a  period  beyond  the  year  for  which  he  was  regularly 
chosen,  was  the  result  of  neglect  and  breach  of  public  duty. 
The  particular  inquiry  that,  therefore,  here  arises  is,  whether 
it  is  rational  to  infer  that  when  this  bond  was  given  on  the 
one  side,  and  was  received  by  the  other,  it  was  understood 
that  the  possibility  of  such  a  breach  of  official  duty  on  the 
part  of  the  obligees,  in  failing  to  fill  this  office  at  the  appointed 
time,  was  to  enter  into  the  contract  and  was  to  be  provided 
for.  Can  we  presume  that  virtually  the  city  officials  said  to 
those  sureties,  this  treasurer  is  appointed  for  a  year,  and  you 
became  his  surety  for  that  year ;  it  is  our  duty  to  appoint  his 
successor  at  the  end  of  this  year,  but  if  we  fail  to  perform  that 
duty,  you  thereby  become  his  surety  for  all  such  time  as  we 
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shall  persist  in  such  neglect,  even  though  it  may  cover  the 
whole  life  of  the  incumbent?  It  seems  to  me  that,  in  the  lan- 
guage of  the  case  cited  from  Saunders,  this  it  is  "  unreason- 
able to  suppose."  As  the  rule  is  that  the  words  in  the  condi- 
tions of  these  official  bonds  are  to  be  taken  and  construed  in 
view  of  their  application  to  the  official  term  of  the  principal 
obligor ;  and  as  the  official  term  in  the  present  case  was,  in 
the  regular  course  of  things,  the  period  of  a  year,  the  general 
terms  in  the  condition  must  be  contracted  so  as  to  relate  only 
to  that  space  of  time.  The  deduction  seems  a  fair  one  that 
the  sureties,  in  making  this  contract,  assumed  that  the  orderly 
course,  with  regard  to  appointing  to  this  office  would  be  taken, 
and  consequently,  when  it  is  averred  that  it  was  the  purpose 
to  provide  for  the  contingency  of  a  continuance  in  office, 
caused  by  the  culpable  neglect  of  the  municipal  authorities,  it 
is  not  too  much  to  require  that  such  purpose  should  be  evi- 
denced by  a  specific  stipulation  for  that  purpose.  We  see  by 
this  whole  series  of  cases  that  this  generality  of  obligation  is 
common  in  this  entire  class  of  bonds,  and  it  would  be  going 
a  dangerous  length  to  say  that  the  presence  of  such  words 
imports  a  far  wider  meaning  than  they  commonly  do  when 
the  tenure  of  office  is  such  that  the  officer  is  to  hold  over  until 
his  successor  is  qualified.  I  think,  by  a  fair  construction,  the 
present  agreement  must  be  held  to  be  that  the  surety  would 
be  liable  for  the  good  conduct  for  the  current  official  year, 
which  would  include  a  reasonable  period  after  the  natural 
year  for  his  successor  to  become  duly  qualified. 

There  are  authorities  that  oppose  this  view,  but  I  think  the 
large  majority  of  cases  are  in  favor  of  it.  The  case  first  de- 
cided, and  which  is  the  most  prominent  of  those  harmonizing 
with  the  conclusion  above  expressed,  is  that  of  the  Chelmsford 
Company  v.  Demurest,  reported  in  7  Gray  1.  The  suit  was 
on  the  bond  of  the  treasurer  of  a  manufacturing  company, 
who,  by  the  provision  of  a  statute  of  the  state,  was  to  be 
"  chosen  annually,"  and  to  hold  his  office  until  another  should 
have  been  chosen  and  qualified  in  his  stead.  His  bond  obli- 
gated his  sureties  for  his  good  behavior  during  his  continuance 
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in  said  office.  The  effort  of  the  suit  was  to  make  the  sureties 
responsible  for  defalcations  which  had  occurred  after  the  expi- 
ration of  the  year  in  which  the  bond  was  given.  The  opinion 
in  this  case  was  carefully  prepared  by  Chief  Justice  Shaw, 
and  the  judgment  is  justified  for  the  reason  that  the  office  was 
an  annual  one,  and  that  the  statutory  provision  that  the  officers 
"  shall  hold  their  offices  until  others  are  chosen  and  qualified," 
did  not  substantially  change  the  character  of  the  office  from 
an  annual  one  to  one  for  an  indefinite  time.  He  says  :  "  But 
the  authorities  are  uniform  that,  when  the  office  is  annual,  the 
parties  to  the  bond  are  presumed,  by  law,  to  bind  themselves 
accordingly,  if  there  are  no  words  in  the  bond  clearly  extend- 
ing it  to  a  future  election."  In  further  considering  the  effect 
of  the  clause  "  until  others  are  chosen  and  qualified,"  and 
after  adverting  to  the  fact  that  the  construction  contended  for 
by  the  plaintiff  would  annul  the  previous  clause  making  the 
office  annual,  he  further  says :  "  The  law  having  directed  that 
such  officer  shall  be  chosen  annually,  or  at  the  annual  meeting, 
it  assumes  and  presupposes  that  such  direction  will  be  com- 
plied with,  and  then  the  words  in  question  must  be  construed 
to  mean,  till  the  next  annual  meeting,  or  meeting  at  which 
such  annual  election  is  to  be  made,  and  such  reasonable  time 
afterwards  as  shall  be  sufficient  to  enable  the  officer-elect  to 
procure  and  deliver  his  bond,  and  do  whatever  else  is  required 
to  complete  his  qualification ;  or  if  he  fails  thus  to  qualify, 
until  the  corporation  can  elect  another  and  cause  him  to  be 
qualified.  But  if  the  corporation  fail  to  comply  with  their 
legal  duty  of  electing  a  treasurer  annually,  or  if  they  fail  to 
comply  with  a  provision  of  law  made  for  their  benefit,  and 
do  not  require  him  to  give  bond  within  a  reasonable  time 
after  he  has  signified  his  acceptance  of  the  election,  and  es- 
pecially if  they  permit  him  to  go  on  and  act  in  the  office 
during  the  whole  of  the  year  and  for  succeeding  years,  with- 
out giving  bond,  whatever  other  effect  such  a  course  may 
have  on  the  rights  and  liabilities  of  the  corporation,  it  cannot 
enlarge  or  vary  the  obligations  of  those  who  have  become  re- 
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sponsible  for  the  conduct  of  such  officer  in  performing  the 
duties  of  an  annual  office." 

These  considerations  are  obviously  of  great  weight,  and 
were  so  received  by  the  court  in  the  case  of  Dover  v.  Twombly, 
42  N.  Hamp.  59,  which  was  similar  in  all  respects  in  point 
of  fact  with  the  one  now  under  examination.  A  public 
statute  made  provision  for  the  tenure  of  the  office,  and  enacted 
that  the  "agent  so  appointed  shall  hold  his  office  for  one 
year,  or  until  another  is  appointed,  unless  sooner  removed." 
The  result  was,  that  the  doctrine  of  the  Massachusetts  case 
was  adopted,  it  being  decided  that  the  surety  was  not  liable 
except  for  the  first  official  year,  and  for  a  reasonable  super- 
added period,  in  which  to  enable  the  successor  to  be  qualified. 
Welch  v.  Seymour,  28  Conn.  387,  is  also  an  authority  equally  in 
point ;  the  constitution  of  the  corporation  declaring  that  the 
officers  were  to  be  appointed  annually,  and  were  "  to  continue 
in  office  until  the  next  annual  meeting,  and  until  others  should 
be  elected  in  their  stead ;  "  the  court  holding  that  the  office 
being  an  annual  one,  the  obligation  of  the  bond,  though 
couched  in  general  terms,  did  not  extend  beyond  the  year  for 
which  the  officer  was  first  appointed,  and  remarking  that  "  a 
provision  for  an  extension  of  an  official  term  until  a  successor 
is  appointed,  is  well  understood,  and  intended  to  be  a  precau- 
tion against  a  vacancy  or  lapse  in  the  office,  not  to  create  an 
unlimited  tenure."  The  case  of  Mayor  of  Wilmington  v. 
Horn,  2  Harr.  (Del.)  190,  stands  upon  the  same  ground. 

The  cases  in  which  an  opposite  view  to  that  above  expressed 
has  been  taken,  have  been  examined  by  me,  and  I  do  not 
find  in  any  of  them  that  this  question  has  received  much  at- 
tention, for  it  is  certainly  not  discussed  either  upon  general 
principles,  nor  with  respect  to  antecedent  authorities,  for  these 
are  not  even  referred  to,  so  that  the  point  in  controversy  is 
assumed  rather  than  considered. 

The  question  whether  an  officer  remains  legally  in  office, 
who  holds  over  beyond  the  definite  period  for  which  he  was 
appointed,  when  his  tenure  of  office  is  for  such  definite  period,, 
ami  until  his  successor  shall  have  been  appointed,  is  an  im- 
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portant  one,  affecting,  as  it  does,  as  well  appointments  under 
the  constitution  as  under  statutes ;  and  as  such  question  has 
not,  on  this  occasion,  been  considered,  none  of  the  expressions 
used  in  the  foregoing  remarks  are  to  be  taken  as  allusive  to  it. 


THE  CITIZENS'  LOAN  ASSOCIATION   OF  THE  CITY  OF 
NEWAEK  v.  THOMAS  NUGENT  AND  OTHEKS. 

A  bond  stipulating  for  the  good  conduct  of  an  officer  holding  office  for  a 
fixed  term,  and  until  "  another  "  officer  be  appointed,  will  not  remain 
in  force  after  the  re-appointment  of  such  original  officer,  the  term 
"another"  in  this  case  not  meaning  another  person. 


Suit  on  treasurer's  bond.  The  condition,  as  shown  in  the 
declaration,  stipulated  for  the  good  behavior  of  the  officer 
"  until  the  said  association,  or  the  directors  thereof,  should 
elect  another  treasurer."  The  plea  which  was  demurred  to, 
averred  that  the  said  treasurer's  office  was  an  annual  office, 
and  that  Nugent,  at  the  time  the  bond  was  given,  had  been 
elected  to  such  office  for  one  year,  showing  the  beginning  and 
ending  of  such  term ;  and  that  he  was  re-elected  in  the  suc- 
ceeding year.  The  plea  then  alleged  performance  during  the 
first  year.     This  plea  was  demurred  to. 

For  the  demurrant,  F.  W.  Stevens. 

For  the  defendants,  John  P.  Jackson. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  principles  adopted  and 
approved  of  in  the  case  of  Mayor,  &c,  of  Rahway  v.  Cro- 
well,  decided  this  term,  lead,  inevitably,  I  think,  to  the  de- 
cision of  the  question  involved  in  this  controversy,  in  favor 
of  the  defendants.     In  the  case  referred  to,  it  is  shown  that 
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all  the  decisions  on  this  subject  proceed  upon  the  basis  that  it 
is  the  admitted  rule  that  the  sureties  on  an  official  bond  of 
an  officer,  whose  appointment  is  annual,  will  not  be  bound 
for  delinquencies  committed  after  the  first  year,  although 
such  officer  be  continued  in  his  position,  and  although  the 
obligation  in  the  condition  is  for  the  good  behavior  of  the 
officer,  without  restriction  as  to  time. 

That  this  is  the  established  principle  of  the  adjudications, 
was  properly  admitted  by  the  counsel  who  argued  this  case  in 
behalf  of  the  plaintiff,  the  only  effort  that  was  made  being  to 
establish  a  distinction  between  the  present  case  and  those  con- 
stituting the  class  embraced  in  these  judicial  determinations. 
The  alleged  dissimilarity  consisted  in  a  supposed  specific 
stipulation,  contained  in  the  bond  now  sued  on,  to  the  effect 
that  the  obligation  should  extend  beyond  the  year  embraced 
in  the  first  appointment.  As  such  an  engagement  would  be 
altogether  legal,  the  only  question  that  can  arise  is  whether 
the  words  used,  in  their  application  to  the  facts  to  which  they 
relate,  carry  such  a  force.  This  is  the  language  of  the  con- 
dition :  that  "  if  the  said  Thomas  Nugent  should  well  and 
truly,  faithfully  and  impartially,  do,  execute  and  perform  all 
the  duties  required  of  him  by  the  constitution  and  by-laws 
of  said  association,  as  such  treasurer  as  aforesaid,  &c,  until 
the  said  association,  or  the  directors  thereof,  should  elect  another 
treasurer,  then,"  &c. ;  and  from  this  it  is  claimed  that  the 
purpose  was  to  create  an  obligation  for  the  good  conduct  of 
the  officer  as  long  as  he  should  be  retained  in  his  post.  The 
re-election  of  himself,  it  was  argued,  was  not  the  election  of 
another  treasurer,  within  the  meaning  of  this  clause  of  the 
instrument. 

But  it  is  to  be  borne  in  mind,  in  endeavoring  to  elicit  from 
this  phrase  its  true  sense,  that  it  is  completely  settled  that  a 
contract  of  this  kind  will  not  be  extended  against  the  surety 
beyond  the  official  term  to  which  it  primarily  relates,  except 
from  the  urgency  of  a  plain  expression  of  such  an  intent. 
Such  is  the  often  repeated  declaration  of  the  authorities,  and 
the  doctrine  is  stated  in  Ludlow  v.  Simond  2  Caines'  Cases  in 
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Error  1,  by  Chancellor  Kent,  with  much  emphasis,  in  the 
following  terms :  "  It  is  a  well-settled  rule,  both  at  law  and 
in  equity,  that  a  surety  is  not  to  be  held  beyond  the  precise 
terms  of  his  contract.  This  rule  is  founded  on  the  most 
cogent  and  salutary  principles  of  public  policy  and  justice. 
In  the  complicated  transactions  of  civil  life,  the  aid  of  one 
friend  to  another,  in  the  character  of  surety  or  bail,  becomes 
requisite  at  every  step.  Without  these  constant  acts  of  mutual 
kindness  and  assistance,  the  course  of  business  and  commerce 
would  be  prodigiously  impeded  and  disturbed.  It  becomes, 
then,  excessively  important  to  have  the  rule  established,  that 
a  surety  is  never  to  be  implicated  beyond  his  specific  engage- 
ment." 

In  view,  then,  of  this  maxim  of  construction,  the  inquiry 
is  whether  the  expressions  in  question  are  so  plain  that  the 
purpose  to  create  the  broad  responsibility  which  is  charged 
by  the  plaintiff  is  to  be  attributed  to  these  obligors?  In 
other  words,  is  it  clear  that  the  expression  that  the  officer  was 
to  hold  until  the  association  "  should  elect  another  treasurer," 
meant  that  the  term  should  continue  until  another  person,  in 
contradistinction  to  the  existing  incumbent,  should  be  put  into 
the  office  ?  The  language  is  manifestly  ambiguous,  for  it  may 
refer  to  a  change  either  in  the  person  or  in  the  official,  for  a 
man  who  is  re-elected  to  an  office  may  be  truly  said  to  have 
changed  his  official  personality.  Such  a  person,  with  respect 
to  his  position,  is  another  officer,  and  it  is  in  this  sense  that  a 
man  is  sometimes  said,  in  these  cases,  to  be  his  own  successor. 
This  view  seems  to  be  justified  by  the  observations,  on  a 
kindred  subject,  of  Chief  Justice  Shaw,  in  the  case  of  the 
Amherst  Bank  v.  Root  et  al.,  2  Mete.  536,  and  which  are 
•expressed  in  the  terms  following :  "  Or  where  a  bond  is  given 
for  the  faithful  performance  of  the  duties  of  an  office  that  is, 
by  the  law  or  usage  by  which  it  is  created,  limited  to  the  term 
•of  one  year,  such  bond  is  available  only  as  security  against 
violations  of  duty  happening  within  that  year.  This  results- 
from  the  subject  matter.  Such  office,  ex  vi  termini,  means  a 
retainer  or  engagement  for  one  year,  and  must  then   expire. 


218         NEW  JERSEY  SUPREME  COURT. 

Hurd  v.  City  of  Elizabeth. 

If  there  be  a  re-election,  it  is  in  fact  to  another,  and  not  the 
same  office;  such  as  the  offices  of  treasurers  of  the  state, 
counties,  towns,  and  the  like,  where  the  office  is  created  by 
law,  and  by  the  same  law  made  annual."  If  the  office,  when 
it  runs  into  a  new  term,  may  be  said  to  be  "  another,  and  not 
the  same,"  it  does  not  seem  a  strained  or  far-fetched  exposition 
to  deduce  from  the  facts  of  the  present  case  that,  within  the 
meaning  of  the  statutory  clause  above  quoted,  "  another  treas- 
urer" was  chosen  at  each  successive  annual  election,  whether 
the  old  incumbent  was  re-chosen  or  another  person  was  put 
in  his  place.  In  the  case  of  Welch  v.  Seymour,  28  Conn.  387, 
the  words  of  the  statute  were :  "  The  said  officers  shall  con- 
tinue in  office  until  the  next  annual  election,  and  until  others 
are  elected  in  their  stead  ;"  and  it  was  adjudged  that  the  word 
"others"  did  not  necessarily  mean  different  persons.  See, 
also,  Commissioners  v.  Greenwood,  1  Dessau.  452.  The  natural 
and  reasonable  supposition  is,  that  when  a  man  goes  surety 
for  the  good  conduct  of  a  person  elected  to  an  office  for  a  defi- 
nite term,  he  intends  to  stand  bound  for  that  term  alone,  and 
words  conspicuously  plain  should  be  required  to  carry  over 
such  obligation  to  an  indeterminate  period,  possibly  extending 
over  the  entire  lifetime  of  the  official.  I  know  of  no  case  in 
which  such  an  amplitude  of  responsibility  has  been  thrown 
upon  a  surety,  except  when  the  terms  of  the  obligation  would 
admit  of  no  other  result.  In  the  present  instance,  I  do  not 
find  in  the  language  above  cited  any  such  imperative  force. 

The  defendants  are  entitled  to  judgment  in  their  favor. 


SAMUEL  H.   HURD,    RECEIVER   OF    THE   THIRD  AVENUE 
SAVINGS  BANK,  v.  THE  CITY  OF  ELIZABETH. 

L  When  the  suit  is  by  a  receiver,  appointed  by  a  court  of  another  state, 
the  declaration  must  show  the  grounds  of  his  right  to  sue  officially. 

2.  Nor  in  such  case  will  a  promise  to  pay,  laid  as  being  made  to  such 
receiver,  cure  the  defect,  as  against  a  demurrer. 
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Hurd  v.  City  of  Elizabeth. 
On  demurrer  to  declaration. 

The  declaration  stated  that  the  plaintiff  was,  in  the  city  of 
New  York,  "  duly  appointed  receiver  of  the  Third  Avenue 
Savings  Bank  by  the  Supreme  Court  of  the  State  of  New 
York,  and  afterwards,  to  wit,  &c,  was  duly  qualified  as  such 
receiver,  and  thereupon  became  empowered  to  exercise  and 
perform  all  the  powers  and  duties  imposed  upon  him  as 
receiver  as  aforesaid." 

It  was  then  alleged  that  the  defendant  was  before  that  in- 
debted for  money  lent,  work  and  labor,  &c,  to  the  Third  Ave- 
nue Savings  Bank  ;  following  which,  this  promise  of  payment 
was  laid  :  "  And  being  so  indebted,  the  defendant,  in  consid- 
eration thereof,  then  and  there  promised  the  Third  Avenue 
Savings  Bank  to  pay  it,  and  afterwards  promised  the  said 
plaintiff  to  pay  him  the  said  sums  of  money,  on  request." 

Argued  at  February  Term,  1878,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Scudder  and  Knapp. 

For  the  demurrer,  Robert  E.  Chetwood. 

For  the  plaintiff,  Magie  &  Gross. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  object  of  this  demurrer 
is,  to  raise  an  exception  to  the  declaration,  because  it  does  not 
show  any  right  in  the  plaintiff  to  sue  for  debts  alleged  to  be 
due,  not  to  him,  but  to  another  person.  In  legal  form,  an 
indebtedness  is  shown  from  the  defendant  to  the  Third  Ave- 
nue Savings  Bank,  and  the  only  connection  that  the  plaintiff 
is  alleged  to  have  with  such  claim  is,  that  he  has  been  ap- 
pointed receiver  of  that  institution  by  the  Supreme  Court  of 
the  State  of  New  York.  The  defendant  urges  that,  admit- 
ting these  facts,  it  does  not  follow  that  it  appears,  with  suffi- 
cient certainty,  that  a  right  of  suit  in  this  matter  is  resident 
in  the  plaintiff,  and  this  position  seems  to  me  to  be  well  taken.. 
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This  court  cannot  tell  what  are  the  powers  of  a  receiver  who 
has  been  created  by  a  judicial  order  of  a  New  York  court. 
That  is  a  question  depending  entirely  on  the  law  by  force  of 
which  such  appointment  has  been  made.  I  question  much 
whether  the  extent  of  the  functions  of  a  common  law  receiver 
could  be  judicially  noticed,  as  the  authority  of  such  officers  is 
not  of  uniform  capacity,  being  graduated  to  the  occasion. 

The  only  answer  essayed  to  this  objection,  in  the  brief  of 
the  counsel  of  the  plaintiff,  is,  that  it  is  inapplicable  to  the 
case,  inasmuch  as  the  declaration  alleges  an  express  promise 
of  payment,  made  to  the  receiver  himself.  But  this  answer 
is  plainly  inadequate,  for  it  leaves  the  point  of  the  objection 
unaverted,  for,  unless  we  can  see  that  the  plaintiff,  as  receiver, 
has  a  right  to  receive  or  collect  these  debts,  a  promise  to  pay 
one  of  them  to  him  would  be  merely  nudum  pactum,  and, 
consequently,  unenforceable.  Looking  upon  the  power  and 
rights  of  the  receiver  as  purely  unknown  quantities,  the  en- 
gagement to  him  stated  in  the  declaration  can  amount  to  noth- 
ing more  than  would  a  promise  made  by  A  to  pay  B  a  debt 
that  he  owes  to  C. 

There  is  no  other  question  arising  on  these  pleadings. 

The  defendant  is  entitled  to  judgment,  the  plaintiff  being 
entitled  to  plead  anew,  if  he  please  so  to  do. 


LEWIS  B.  THOMPSON  v.  ISAAC  I.  JOHNSON. 

1.  The  fifth  section  of  the  act  relating  to  obligations,  authorizing  a  suit 
against  the  representatives  of  a  deceased  joint  obligor,  applies  to  sim- 
ple contracts  as  well  as  to  specialties. 

2.  A  suit  will  lie  against  the  administrator  of  a  deceased  maker  of  a 
promissory  note,  made  jointly  by  two,  during  the  life  of  the  other 
maker. 

Lewis  B.  Thompson,  payee,  brought  suit  against  the 
administrator  of  the  estate  of  Ephraim  P.  Snook,  who  was  a 
co-promisor  on  a  joint  promissory  note  signed   by  the  said 
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Ephraim  P.  Snook  and  one  A.  F.  Cleaver ;  said  note  was 
dated  Doylestown,  Pa.,  May  31st,  1872,  for  $1000,  and  pay- 
able ten  months  after  date.  Said  note  became  due  and  was 
unpaid  in  the  lifetime  of  the  said  Ephraim  P.  Snook,  he,  the 
said  Snook,  having  died  August  1st,  1876. 

Credits  to  the  amount  of  $643.12  were  obtained  from  A. 
F.  Cleaver,  who  is  still  living,  and  this  suit  is  brought  to 
obtain  the  balance  due. 

The  question  whether  this  suit  would  lie,  was  submitted  by 
the  Circuit  Court  of  the  county  of  Mercer  to  this  court  for 
its  advisory  opinion. 

Argued  at  February  Term,  1878,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Scudder  and  Knapp. 

For  the  plaintiff,  Edward  W.  Evans. 

For  the  defendant,  W.  D.  Holt. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  is  a  suit  against  the 
administrator  of  a  deceased  maker  of  a  joint  promissory  note, 
the  other  maker  of  such  note  being  still  living ;  and  as,  in 
such  a  condition  of  affairs,  the  action  at  common  law  could  be 
brought  only  against  the  survivor,  the  single  question  which 
is  presented  is  with  respect  to  the  effect  of  the  statute  of  this 
state  relating  to  obligations.  It  is  said  that  the  fifth  section 
of  the  act  sanctions  this  suit.  The  words  of  this  section  are 
these :  "  The  representatives  of  one  jointly  bound  with  another 
for  the  payment  of  a  debt,  or  for  the  performance  or  forbear- 
ance of  any  act,  or  for  any  other  thing,  and  dying  in  the  life- 
time of  the  latter,  may  be  charged,  by  virtue  of  such  obliga- 
tion, in  the  same  manner  as  such  representatives  might  have 
been  charged,  if  the  obligors  had  been  bound  severally  as  well 
as  jointly." 

The  effect  of  this  provision  is  to  give  the  force  of  a  several 
obligation  to  all  obligations  to  which  it  applies,  and  which, 
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according  to  their  terms,  are  joint  only.  That  this  is  its 
province  is  not  disputed  ;  but  on  the  side  of  the  defendant,  it 
is  alleged  that  it  does  not  embrace  among  its  objects  simple 
contracts,  but  exclusively  contracts  under>seal.  And  this  view 
derives  a  certain  countenance  from  some  of  the  expressions  in 
the  opinion  of  Chief  Justice  Hornblower,  in  the  case  of  Wade 
v.  Potter,  2  Green  278 ;  but  the  question  was  not  so  neces- 
sarily involved  in  that  case  as  to  give  to  the  decision  of  it  the 
weight  of  a  well  considered  judgment;  and  besides,  the  views 
thus  indicated  have  been  rendered  still  more  questionable  by 
the  dissent  from  them  expressed  by  Mr.  Justice  Elmer,  in 
Parker  v.  Thompson,  reported  in  1  Vroom  311.  It  is  true 
that  on  this  latter  occasion  the  point  was  not  decided,  as  the 
exigency  did  not  require  such  action ;  but,  nevertheless,  the 
intimation  of  opinion  from  a  judge  of  such  great  experience 
and  sound  learning,  with  his  mind  turned  to  the  subject  by 
the  judicial  expressions  antecedently  made  of  the  opposite 
construction,  is  a  consideration  of  no  little  importance.  How- 
ever, the  views  thus  intimated  being  in  conflict,  and  the  ques- 
tion being  undecided,  the  statute  itself  must  be  looked  to  as 
its  own  expositor. 

The  clause  in  question  seems  to  have  been  drawn  by  Judge 
Paterson.  It  is  found,  in  its  present  form,  in  his  edition  of 
the  laws  as  supervised  by  him,  and  is,  apparently,  an  original 
provision,  being  copied  after  no  English  prototype.  But  it 
cannot  be  denied  that  the  phraseology  is  far  from  being  happy, 
for  while,  in  the  bulk  of  the  clause,  an  intention  seems  to  be 
indicated  to  extend  its  scope  so  as  to  take  in  all  contracts, 
whether  by  specialty  or  by  simple  contract,  there  is  some 
degree  of  uncertainty  with  respect  to  this,  introduced  by  the 
word  "  obligors  "  in  the  subsequent  part  of  the  sentence.  This 
term,  according  to  its  more  technical  sense,  signifies  the  maker 
of  a  bond,  or  writing  obligatory ;  consequently,  the  expression 
that  the  representatives  of  the  party  dying  may  be  charged,  by 
suit,  in  the  same  manner  as  they  might  have  been  charged  "  if 
the  obligors  had  been  bound  severally  as  well  as  jointly,"  has, 
undoubtedly,  limiting  the  word  by  its  artificial  meaning,  the 
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effect  of  confining  the  clause  to  the  class  of  obligations  known, 
in  law,  as  specialties,  and  would  exclude  such  as  emanate  from 
unsealed  contracts.  But  a  closer  examination  of  the  phrase- 
ology will  show  that  this  term  "  obligors  "  cannot,  in  this  text, 
be  accepted  in  this  restricted  signification,  and  for  the  cogent 
reason  that  it  will  not,  bearing  such  a  sense,  give  effect  to  the 
admitted  purpose  of  the  provision  which  no  one  pretends  had, 
for  any  part  of  its  plan,  to  put  out  from  its  operation  any 
obligation  arising  out  of  an  instrument  under  seal.  The  lan- 
guage is  too  clear  in  this  respect  for  a  doubt  to  exist  with  re- 
spect to  it,  for  it  expressly  comprehends  persons  jointly  bound 
with  another,  not  only  for  the  payment  of  a  debt,  but  likewise 
"  for  the  performance  or  forbearance  of  any  act."  Therefore, 
two  or  more  persons  who  enter  into  a  joint  bond,  and  two  or 
more  persons  who  enter  jointly  into  a  specialty  for  the  build- 
ing of  a  house,  are  equally  affected  by  this  provision  •  and  yet 
it  is  obvious  that,  with  regard  to  the  latter  class  of  contractors, 
the  term  "  obligors,"  in  its  technical  meaning,  is  as  inappro- 
priate as  it  is  to  the  class  of  persons  who  bind  themselves  by 
simple  contracts,  for  persons  agreeing,  under  seal,  to  build  a 
house  are  not,  according  to  strict  legal  terminology,  "  obligors," 
but  covenantors.  It  becomes,  therefore,  quite  evident  that  the 
term  in  question  is  not  to  be  taken  in  its  narrow  and  artificial 
sense,  but  in  its  more  general  signification,  by  which  it  desig- 
nates persons  obligated,  in  whatever  manner  it  may  be,  to  the 
doing  or  forbearing  of  an  act.  This  construction,  of  course, 
leads  to  the  result  that  the  clause  takes  in  the  class  of  cases  to 
which  the  present  one  belongs. 

This  result,  I  think,  will  also  best  harmonize  with  the  pro- 
priety of  the  statutory  rule  under  review.  No  reason  appears 
why,  if  two  persons  enter  into  a  joint  agreement,  authenticated 
by  a  seal,  that  it  should  be  declared  that  such  agi'eement  shall 
be  treated  as  several,  to  the  end  that  a  suit  shall  lie  against 
the  representatives  of  every  such  persons  having  died  during 
the  life  of  the  other,  and  that  such  action  shall  not  lie  in  case 
the  same  contract  shall  be  made  to  the  same  effect  and  in  the 
samrf-.  form,  with  the  exception  of  the  omission  of  a  seal. 
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There  is  nothing  in  the  solemnity  of  sealing  that  should  give 
rise  to  such  a  legislative  discrimination  ;  and,  hence,  as  a 
question  of  intent,  there  is  no  presumption  inherent  in  this 
subject  that  would  lend  any  added  force  to  such  terms  that 
may  be  thought  to  ambiguously  indicate  such  an  end.  Indeed, 
I  think  the  opposite  intendment  is  the  rational  one,  and  this 
puts  a  rational  purpose  in  unison  with  the  superior  force  of 
the  phraseology. 


THE  STATE  v.  ROBERT  ANDERSON. 

1.  A  statute  authorizing  the  prosecution  of  the  offence  of  keeping  a  dis- 
orderly house  by  a  city  court,  without  an  indictment  found  by  a  grand 
jury,  is  illegal,  on  constitutional  grounds. 

2.  Not  so  a  statute  authorizing  a  prosecution  for  the  sale  of  ardent  spirits 
without  a  license.  

On  case  certified  from  the  Passaic  Quarter  Sessions. 

The  facts  of  the  case  sufficiently  appear  in  the  opinion  of 
the  court. 

Argued  at  February  Term,  1878,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Scudder  and  Knapp. 

For  the  state,  A.  B.  Woodruff. 

For  the  defendant,  Griggs. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  From  the  facts  agreed  upon, 
it  appears  that  there  are  two  indictments  in  the  county  of 
Passaic  against  the  defendant :  the  one  for  the  sale  of  ardent 
spirits  without  license,  and  the  other  for  keeping  a  disorderly 
house,  by  frequently  selling  therein  ardent  spirits  contrary  to 
law.     Both  offences  were  committed  in  the  city  of  Paterson, 
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in  which  city  there  was,  at  the  time  in  question,  an  ordinance 
forbidding  the  keeping  of  a  disorderly  house  within  the  city, 
under  a  penalty  of  $25. 

By  the  act  approved  March  26th,  1874,  (Rev.,  p.  493,)  it 
is  declared  that  the  provisions  of  the  thirty-seventh  section 
of  the  act  concerning  inns  and  taverns,  and  those  of  the  sup- 
plements thereto,  approved  respectively  March  8th,  1848,  and 
February  20th,  1849,  which  are  the  clauses  making  it  an  in- 
dictable offence  to  sell  ardent  spirits  without  license,  shall  not 
thereafter  apply  to  offences  committed  in  any  of  the  incorpo- 
rated cities  of  this  state,  the  ordinances  of  which  shall  provide 
for  the  punishment  of  the  unlicensed  sale  of  spiritous  liquors, 
and  for  the  punishment  of  the  same  on  Sunday.  The  second 
section  of  the  same  statute  enacts,  that  where  the  ordinances 
of  such  cities  provide  for  the  punishment  of  the  offence  of 
keeping  a  disorderly  house,  it  shall  not  thereafter  be  lawful 
to  prosecute,  by  indictment,  any  person  accused  of  keeping  a 
disorderly  house  in  such  city,  where  the  alleged  offence  consists 
only  of  the  continuous  or  frequent  violation  of  the  provisions 
of  the  laws  above  mentioned  inhibiting  the  sale  of  ardent 
spirits  by  unqualified  persons. 

As  it  is  manifest  that  the  two  indictments  in  this  case,  the 
one  being  for  the  unlicensed  sale  of  ardent  spirits,  and  the 
other  for  repetitions  of  the  same  offence,  contravene,  with  per- 
fect directness,  the  prohibitions  of  this  last  cited  statute,  the 
only  questions  to  be  solved  are — First.  Whether  such  act  is 
in  force ;  and,  Second.  Whether  it  is  constitutional. 

That  this  act  has  not  been  repealed,  I  am  entirely  clear. 
The  contention  that  is  set  up  against  its  existence  is  to  this 
effect :  the  sections  of  the  law  restrictive  of  the  sale  of  spirit- 
uous liquors  formerly  stood  in  the  statutes  relating  to  inns 
and  taverns,  but,  by  the  late  revision,  they  were  transferred  to 
the  crimes  act,  and  this  latter  act  was  passed  the  day  next 
after  the  above-mentioned  act  of  1874,  which  establishes,  in 
this  department,  a  separate  system,  under  certain  conditions, 
in  the  cities  of  the  state.  From  this  sequence,  it  is  argued 
that,  by  the  transference  of  these  clauses  of  the  act  relating  to 

Vol.  xr.  p 
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inns  and  taverns  into  the  crimes  act,  and  their  re-enactment 
into  the  body  of  that  act,  and  by  force  of  the  general  repealer 
contained  in  the  revision,  this  statute,  clothing  cities  with  these 
particular  privileges,  was  rescinded. 

If  this  view  is  sound,  then  the  legislature  gave  these 
municipal  powers  one  day,  and  took  them  away  the  next ;  a 
supposition  which,  on  account  of  its  looking  more  like  a 
caprice  than  an  act  of  judgment,  would  not  be  entertained  on 
light  grounds.  But,  in  fact,  the  imputation  of  this  legislative 
inconsistency  comes  from  a  misapplication  of  legal  rules.  It 
has  often  been  adjudged  that  the  ordinary  law  relating  to  the 
repeal  by  implication  of  statutory  provisions,  does  not  apply 
to  acts  which  are  re-enacted  because  they  have  been  re- 
arranged or  consolidated.  When  the  body  of  statutory  law 
is  revised  and  re-enacted,  the  general  purpose  is  obvious,  and 
such  purpose  is  not  to  change  the  existing  system,  except  in 
cases  where  the  intention  to  do  so  is  clearly  specified ;  and 
hence  it  is  that  the  order  of  time  in  which  such  a  series  of 
■consolidated  acts  receive  the  official  sanction,  is  of  little,  if  of 
any,  moment  in  a  question  of  implied  repeal.  The  statutes 
annexed  to  the  recent  revision,  providing  for  the  repeal  of 
unnecessary  or  repugnant  laws,  are,  in  the  main,  specific  in 
their  reasons,  and  the  general  clauses  contained  in  them  can- 
not be  extended  to  any  but  the  plainest  instances  of  repug- 
nancy, for  to  use  such  broad  and  indefinite  provisions  loosely 
would  occasion  the  utmost  uncertainty  and  disorder.  The 
proper  rules  of  construction  are  those  indicated  and  ex- 
pounded in  Clement  v.  Kaighn,  2  McCarter  47,  and  in  the 
State  v.  Kingsland,  3  Zab.  85,  and  more  recently  in  the  Court 
of  Errors,  in  Ruekman  v.  Ransom,  6  Vroom  565.  It  is  clear 
that,  upon  the  basis  of  these  principles,  the  conclusion  in  this 
case  must  be  that  the  act  in  question  was  not  rejDealed  in  the 
manner  claimed,  but  that,  to  the  contrary,  such  act  is  still  in 
force,  and  applies  to  the  facts  of  this  controversy. 

With  respect  to  the  second  question — is  the  act  constitu- 
tional. 

The  keeping  of  a  disorderly  house  is  a  crime  indictable  at 
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common  law,  and  in  this  state  it  is  punishable  by  fine  and  im- 
prisonment in  the  state  prison.  Therefore,  it  is  clear  that  if 
this  offence  can,  for  the  purpose  of  crimination,  trial  and  pun- 
ishment, be  put  into  the  hands  of  these  municipal  authorities, 
it  follows  that  all  common  law  offences  of  the  same  grade  can 
be,  in  like  manner,  so  deposited.  This,  I  think,  cannot  be 
conceded.  Such  an  arrangement  would,  in  a  very  plain  way, 
infringe  an  important  provision  of  the  constitution  of  this 
state.  Article  I.,  section  9,  of  that  instrument  declares  that 
"  No  person  shall  be  held  to  answer  for  a  criminal  offence, 
unless  on  the  presentment  or  indictment  of  a  grand  jury, 
except  in  cases  of  impeachment,  or  in  cases  cognizable  by 
justices  of  the  peace,"  &c.  The  purpose  of  this  clause  was 
to  prevent  the  bringing  of  any  citizen  under  the  reproach  of 
being  arraigned  for  crime  before  the  public,  unless,  by  a  pre- 
vious examination  taken  in  private,  the  grand  inquest  had 
certified  that  there  existed  some  solid  ground  for  making  the 
charge.  It  took  from  the  law  officer  of  the  state,  the  attorney- 
general,  one  of  the  established  prerogatives  of  his  office :  that 
of  filing  his  information  against  supposed  offenders,  and  thus 
putting  them  on  trial  at  his  own  volition.  The  reputation  of 
every  man  was  thus  put  under  the  care  of  a  single  specified 
body.  The  language  of  the  constitutional  clause  is  very  com- 
prehensive, and  the  specified  exceptions  show  conclusively 
that  it  was  intended  to  cover  the  residue  of  the  entire  field  of 
criminal  accusation.  In  the  presence  of  such  a  prohibition, 
how  then  is  it  permissible  to  put  a  man  on  trial  before  a  city 
court,  charged  with  this  common  law  offence,  without  the 
preliminary  sanction  of  a  grand  jury?  If  it  be  said  the 
punishment  is  only  a  fine,  the  answer  is,  the  restraining  clause 
in  question  has  nothing  to  do  with  the  result  or  effect  of  the 
trial,  its  object  being  to  save  from  the  shame  of  being  brought 
before  the  bar  of  a  criminal  court,  except  in  the  authorized 
method  after  an  antecedent  inquisition.  I  am  clearly  of 
opinion  that  a  trial  of  a  person  for  this  offence  before  the 
municipal  court  would  be  an  act  utterly  void. 

This  conclusion  also  has  led  me  to  the  further  result  that 
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the  clause  of  the  statute  iu  question  must  be  held  to  be  a 
nullity.  The  declaration  that  was  intended  to  prohibit  the 
trial  of  the  offence  of  keeping  a  disorderly  house  by  an  in- 
dictment, is  too  dependent  on  the  establishment  of  another 
mode  of  trial  and  punishment  to  permit  it  to  stand  as  an  in- 
dependent provision.  The  repeal  of  the  old  method  of  prose- 
cution, and  its  substitute,  are  part  of  a  scheme,  and  as  the 
scheme  fails,  the  entire  section  must  fail.  The  present  indict- 
ment for  this  crime  is  sustainable. 

With  regard  to  the  other  indictment,  the  questions  involved 
are  of  a  different  character.  The  offence  of  selling  liquor 
without  a  license  is  a  purely  statutory  offence.  Independently 
of  a  prohibition  by  the  legislature,  such  a  sale  is  neither  im- 
moral nor  illegal,  and  the  law-maker,  therefore,  can  put  it 
under  such  control  as  may  be  thought  best.  Not  being  in  its 
nature  an  indictable  offence,  it  can  be  made  punishable  by  a 
penalty,  without  indictment.  Such  is  the  effect  of  the  pres- 
ent law  in  certain  localities,  and  I  can  perceive  nothing  un- 
constitutional or  illegal  in  such  an  arrangement.  This  law, 
therefore,  which  gives  the  exclusive  right  of  prosecution  and 
punishment  to  the  city  of  Paterson  in  this  case,  is  valid  and 
must  be  sustained. 

The  sessions  should  be  advised  accordingly. 


STATE  v.  EDMUND  S.  HANN. 


1.  The  county  sessions  is  competent  to  try  the  offence  of  the  concealment 
of  a  murder,  defined  and  made  punishable  by  the  twenty-first  section 
of  the  revised  crimes  act. 

2.  Such  concealment  does  not  make  a  man  an  accessory,  at  common  law. 


On  case  reserved. 

Argued  at  February  Term,  1878,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Scudder  and  Knapp. 
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For  the  defendant,  C.  A.  Bergen. 
For  the  state,  B.  S.  Jenkins. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  By  the  twenty-first  section 
of  the  crimes  act,  (Bev.,  p.  230,)  it  is  enacted  that  if  any  per- 
son shall  have  knowledge  of  the  actual  commission  of  murder, 
or  certain  other  specified  crimes,  and  shall  conceal,  and  not  as 
soon  as  may  be,  disclose  and  make  known  the  same  to  some 
one  of  the  justices  of  the  Supreme  Court,  or  one  of  the  jus- 
tices of  the  peace,  such  person  shall  be  guilty  of  a  misde- 
meanor, and,  on  conviction,  shall  be  subject  to  a  certain 
punishment. 

The  defendant  in  this  case  was  indicted  and  tried  before 
the  Camden  Sessions,  by  force  of  this  statute,  for  the  non- 
disclosure of  the  murder  of  a  person  named  in  the  pleadings. 
He  was  convicted,  and  now  seeks  to  set  aside  that  result  on 
two  grounds.  The  first  of  these  is,  that  the  offence  charged 
against  him  is  that  of  being  an  accessory  after  the  fact  to  the 
murder,  and  that  he,  therefore,  cannot  be  tried  before  the 
conviction  of  the  principal  in  the  murder.  But  this  plea 
must  be  of  no  avail,  for  the  charge  against  him  and  the  facts 
proved,  do  not  sufficiently  incriminate  him  to  make  him  an 
accessory  to  the  homicide.  All  that  he  did  was  to  see  the 
offence  committed  and  to  remain  silent.  There  was  no  pre- 
tence that  he  did  anything  in  the  way  of  the  maintenance  of 
the  murder,  either  before  or  after  the  doing  of  the  act,  and 
the  consequence  is,  he  was  not  an  accessory,  and  could  not 
have  been  punished  as  such.  To  conceal  his  knowledge  of 
such  an  act,  and  to  remain  passive  and  silent  was,  at  the  com- 
mon law,  a  misprision  of  felony,  and  which  offence  has  been, 
in  the  passage  cited  from  the  crimes  act,  specialized  and 
defined.     The  objection  is  not  well  taken. 

The  second  exception  to  these  proceedings  is  also  equally 
void  of  legal  force.  The  point  sought  to  be  made  was,  that 
Ahe  Court  of  General  Quarter  Sessions  had  not  jurisdiction  to 
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try  the  question  whether  or  not  the  man  who  had  been  killed 
had  been  murdered.  But  it  is  clear  that  that  court  was  en- 
tirely competent  to  entertain  and  decide  that  question,  coming, 
as  it  did,  incidentally  into  a  case  that  was  regularly  before  it. 
The  distinction  is  universally  recognized  between  directly  try- 
ing a  criminal  offence,  in  a  direct  proceeding  against  the 
offender,  and  inquiring  into  the  same  facts  when  brought  into 
the  case  collaterally.  Thus,  in  a  civil  suit  founded  on  a 
writing,  the  question  of  forgery  is  a  common  issue,  although 
the  crime,  as  such,  is  beyond  the  jurisdiction  of  the  tribunal. 
I  am  not  aware  of  any  legal  question  which  the  sessions  has 
not  the  capacity  to  inquire  into  and  to  decide,  when  such 
question  is  an  incident  of  the  case  it  has  legally  in  hand. 

The  sessions  should  be  advised  that  there  is  no  error  in  the 
proceedings  on  the  points  specified. 


JOSEPH  B.  RICHARDSON,  EXECUTOR  OF  ESTHER  T.  BROWN- 
ING, v.  JOHN  P.  RITTENHOUSE. 

1.  It  is  not  necessary  that  there  should  be  a  manual  touching  of  the 
body,  or  actual  force  used  to  constitute  an  arrest  in  a  civil  action ;  it 
is  sufficient  if  the  party  be  within  the  power  of  the  officer  and  submits 
to  the  arrest. 

2.  It  is  an  escape  if  the  sheriff,  after  arrest  on  execution,  permits  the  de- 
fendant to  remain  at  home,  on  the  promise  to  go  the  same  day,  with 
his  surety,  to  the  sheriff's  office  to  give  bail  for  his  appearance. 

3.  If  the  defendant,  after  escape,  surrenders  himself  to  the  sheriff,  the 
plaintiff  has  his  election,  either  to  bring  his  action  against  the  sheriff 
for  the  escape,  or  to  affirm  the  defendant  in  custody  under  his  writ. 

4.  "Where  the  defendant,  being  in  actual  custody  of  the  sheriff,  gives  a 
bond  and  inventory  under  section  two  of  the  insolvent  laws,  and  ap- 
plies to  the  court  for  the  benefit  of  said  laws,  if  the  plaintiff,  having 
knowledge  of  the  escape,  appears  in  court  as  a  creditor  and  opposes  the 
debtor's  discharge,  and  he  is  thereupon  remanded  and  surrenders  him- 
self into  the  custody  of  the  sheriff,  the  election  is  made,  and  the  action 
for  escape  is  waived. 
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An  action  of  debt  is  brought  against  the  defendant,  John 
P.  Rittenhouse,  late  sheriff  of  the  county  of  Hunterdon,  for 
the  voluntary  escape  of  one  John  Lawyer,  taken  in  execution 
on  ca.  sa.  issued  at  the  suit  of  the  plaintiff's  testatrix,  Esther 
T.  Browning. 

John  Ramsey,  a  special  deputy  of  the  sheriff,  went  to  the 
house  of  Lawyer,  September  16th,  1874,  with  the  ca.  sa. ; 
told  him  he  had  a  warrant  for  him  to  take  him  to  Fleming- 
ton  ;  at  whose  suit  the  writ  was  issued.  AVhen  he  asked 
what  was  to  be  done,  the  deputy  said  you  will  have  to  give 
bail,  or  go  to  jail.  Lawyer  acquiesced,  and  undertook  to  give 
bail.  He  went,  with  the  consent  of  and  in  company  with  the 
officer,  to  a  neighbor's  dwelling  and  returned  with  him  to  his 
own  house. 

By  arrangement,  the  deputy  went  to  Flemington,  and  in 
about  an  hour  afterwards,  Lawyer  and  his  surety  arrived. 
Several  witnesses  testified  that  a  bond  was  then  given  and  in  - 
ventory  made  and  delivered  to  the  sheriff,  according  to  "An 
act  for  the  relief  of  persons  imprisoned  on  civil  process."  It 
was  also  said  that  this  bond  and  inventory  were  lost,  and 
September  28th,  1874,  another  bond  and  inventory  were 
made  and  delivered  to  the  sheriff;  the  bond  being  given  to 
the  sheriff  instead  of  the  plaintiff,  and  to  Esther  F.  Browning 
instead  of  Esther  T.  Browning. 

December  1st,  1874,  Lawyer  presented  a  petition  to  the 
Court  of  Common  Pleas  of  Hunterdon  county,  for  the  benefit 
of  the  insolvent  laws.  The  plaintiff,  by  her  attorney,  opposed 
his  discharge.  The  court  refused  the  discharge,  because  it 
appeared  that  the  bond  was  given  to  John  P.  Rittenhouse, 
and  not  to  the  plaintiff;  and  because  the  bond  was  made  to 
Esther  F.  Browning,  and  not  Esther  T.  Browning.  Being 
refused  a  discharge,  Lawyer  forthwith  surrendered  himself  to 
"Wesley  Bellis,  then  sheriff  of  the  county  of  Hunterdon,  and 
being  in  confinement,  he  made  and  delivered  to  the  sheriff  a 
bond  and  inventory,  in  due  form  ;  presented  his  petition  in 
April  Term,  1875,  for  the  benefit  of  the  insolvent  laws, 
vhich  was  not  opposed  by  his  creditors,  and  on  June  14th, 
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1875,  he  was  discharged,  after  he  had  made  an  assignment  for 
the  benefit  of  his  creditors. 

Upon  proof  of  these  facts  the  Circuit  Court  directed  the 
jury  to  find  a  verdict  for  the  plaintiff  for  $2240.38,  the 
amount  of  the  judgment  of  Esther  T.  Browning  against  Law- 
yer, with  interest  and  costs. 

A  rule  to  show  cause  why  a  new  trial  should  not  be  granted 
was  allowed  to  settle  the  questions  of  law  at  bar. 

Argued  at  February  Term,  1878,  before  Beasley,  Chief 
Justice,  and  Justices  Depue  and  Scudder. 

For  the  plaintiff,  James  8.  Aitkin  and  B.  Gfummere. 

For  the  defendant,  G.  A.  Allen  and  J.  R.  Emery. 

The  opinion  of  the  court  was  deliverd  by 

Scudder,  J.  The  declaration,  in  the  usual  form  of  debt 
for  an  escape  on  final  process,  charges  that  an  arrest  was  made, 
and  an  escape  permitted  on  September  16th,  1874. 

The  defendant  pleaded — First,  nil  debet ;  second,  that  the 
judgment  and  execution,  and  the  escape  in  the  two  counts 
mentioned,  are  the  same,  and  that  the  defendant  in  execution, 
John  Lawyer,  on  September  28th,  1874,  when  in  custody, 
made  out  and  delivered  to  the  defendant  (the  sheriff)  an  in- 
ventory, and  bond  to  the  plaintiff  in  execution,  in  statutory 
form ;  that  the  defendant  discharged  Lawyer,  and  duly  re- 
turned the  writ,  with  the  bond  and  inventory,  November  3d, 
1874,  and  delivered  the  bond  to  the  plaintiff,  who  received 
and  accepted  the  same  without  objection,  and  avers  that  the 
defendant  was  thereby  exonerated  from  any  liability  for 
escape. 

The  third  plea  avers  that  the  judgment  and  execution  and 
escape  in  both  counts  of  the  declaration  are  the  same,  and 
that  Lawyer,  while  in  the  defendant's  custody  on  said  execu- 
tion, made  a  bond  and  inventory,  as  required  by  statute,  ex- 
cepting the  mistake  in  plaintiff's  name,  where  "  F  "  was  written 
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for  "T";  that  the  defendant  thereupon  discharged  said  John 
Lawyer,  this  being  the  same  escape  whereof  the  defendant  had 
complained;  that  the  bond  was  delivered  and  accepted  by  the 
plaintiff;  the  petition  for  discharge,  the  refusal  and  the  oppo- 
sition of  the  plaintiff;  Esther  T.  Browning,  with  full  knowl- 
edge of  all  the  facts,  remanding  to  the  custody  of  the  sheriff; 
the  surrender  and  subsequent  discharge,  June  14th,  1875. 

The  plaintiff,  Esther  T.  Browning,  having  died,  her  execu- 
tor, Joseph  B.  Richardson,  proceeded  with  the  suit,  and  filed 
a  replication. 

First.  Issue  is  joined  on  the  plea  of  nil  debet. 

Second.  Denies  that  the  defendant,  as  in  the  second  plea  is 
alleged,  received  from  John  Lawyer  a  bond  and  inventory 
before  the  escape,  and  avers  that  the  defendant  permitted  the 
defendant  to  escape  without  the  making  and  delivery  of  the 
inventory  and  bond. 

Third.  As  to  the  third  plea,  the  plaintiff  replies  that  the 
escape  complained  of  in  the  declaration  wras  a  prior  and  dif- 
ferent escape  from  the  discharge  pleaded  by  the  defendant,  to 
wit,  on  September  16th,  1874,  without  consent  of  plaintiff, 
and  without  bond  and  inventory.  This  replication  concludes 
to  the  country. 

Fourth.  For  a  further  answer  to  the  third  plea,  the  plain- 
tiff says  that  Esther  T.  Browning  did  not  accept  the  bond,  as 
in  the  plea  is  alleged,  and  did  not  appear  before  the  Court  of 
•Common  Pleas  and  oppose  the  discharge  of  John  Lawyer, 
with  full  knowledge  of  all  the  facts  and  circumstances  attend- 
ing upon  the  arrest  and  discharge  of  said  Lawyer,  and  con- 
cludes to  the  country. 

The  cause  was  tried  before  the  jury  on  the  issues  joined  by 
these  pleadings.  The  second  replication  to  the  second  plea 
raises  only  the  question  whether,  prior  to  the  discharge  of  the 
defendant  in  execution  in  that  plea  justified,  to  wit,  on  Sep- 
tember 28th,  1874,  the  sheriff,  defendant  in  this  suit,  received 
a  bond  and  inventory,  as  therein  alleged. 

The  proof  at  the  time  was  abundant  that  the  sheriff  did, 
at  that  time,  and  prior  to  that  discharge,  take  such  bond  and 


234         NEW  JERSEY  SUPREME  COURT. 

Browning's  Executor  v.  Rittenhouse. 

inventory.  Upon  the  narrow  issue  presented  by  this  reply, 
the  defendant  was  clearly  sustained  by  the  evidence. 

The  third  replication  is  a  new  assignment,  and  sets  out  a 
prior  and  different  escape,  to  wit,  on  the  16th  day  of  Septem- 
ber, 1874.  It  concludes  erroneously  to  the  country,  and  not 
with  a  verification,  and  no  issue  has  been  taken  upon  it. 

The  new  assignment  is,  however,  an  admission  on  the  record 
of  the  truth  of  the  defendant's  special  plea,  and  of  the  facts 
therein  pleaded,  so  far  as  they  are  applicable  to  the  escape 
therein  justified.  Davidson  v.  Schenck,  2  Vroom  174 ;  Stutts 
ads.  Buckelew,  4  Dutcher  152. 

These  are  material  facts  in  this  case,  for  they  are,  that  after 
the  escape  relied  on  in  the  new  assignment,  on  September 
16th,  1874,  to  wit,  on  September  28th,  1874,  the  sheriff  had 
Lawyer  in  custody  under  the  writ  of  execution ;  that  he  made 
out  and  delivered  a  bond  and  inventory;  was  discharged; 
that  the  bond  was  delivered  to  the  plaintiff,  who  received  and 
accepted  the  same  without  objection ;  and  that  the  plaintiff, 
Esther  T.  Browning,  with  full  knowledge  of  all  the  facts  and 
circumstances,  appeared  before  the  court  as  a  creditor,  oppos- 
ing his  discharge  as  an  insolvent  debtor,  and  succeeded  in 
having  him  remanded  to  the  actual  custody  of  the  sheriff, 
whence  he  was  subsequently  discharged  by  law. 

If  all  this  be  true,  then  there  has  been  a  waiver  of  the 
prior  escape  alleged  in  the  new  assignment.  It  appears  in  the 
pleadings  that  there  was  but  one  judgment,  and  one  writ  of 
execution,  from  which  the  escape  could  be  made. 

But  it  is  not  necessary  to  decide  this  case  by  technical  rules 
of  pleading  and  implied  admissions  of  the  plaintiff.  The 
facts  disclose  a  full  defence  to  this  action.  It  is  true  that 
there  was  an  arrest  of  Lawyer,  made  by  the  deputy,  Ramsey, 
on  September  16th,  1874.  The  deputy  was  acting  under 
special  authority  from  the  defendant,  and  could  make  the 
arrest.  He  did  make  it  when  in  the  presence  of  Lawyer,  the 
defendant.  He  told  him  he  had  a  warrant  to  take  him  ;  that 
he  must  give  bail  or  go  to  jail;  and  then  Lawyer  submitted 
to  his  authority  by  producing  one  who,  at  his  request,  offered 
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to  become  his  surety.  It  is  not  necessary  that  there  should 
be  a  manual  touching  of  the  body,  or  actual  force  used  to 
constitute  an  arrest ;  it  is  sufficient  if  the  party  be  within  the 
power  of  the  officer,  and  submits  to  the  arrest.  Gold  ads. 
Bissell,  1  Wend.  210;  Emery  v.  Chisley,   18  N.  Hamp.  198. 

It  was  certainly  an  escape  when  the  officer  left  him  at  his 
house,  to  follow  him  or  not  as  he  might  choose.  The  surety 
who  was  to  remain  with  him  had  no  authority  to  hold  him, 
and  went  with  him  to  Flemington  as  his  friend,  and  not  as 
his  custodian.  This  officer  held  a  final  process  against  the 
defendant,  and  any  liberty  allowed  which  involved  the  slight- 
est risk  of  losing  control  of  the  body  of  the  defendant,  and 
certainly  leaving  the  defendant  to  follow  at  his  pleasure,  was 
a  voluntary  escape,  for  which  the  sheriff  would  be  responsible. 

Buller,  J.,  says,  in  Plank  v.  Anderson,  5  T.  R.  41,  "there 
is  a  difference  between  cases  where  a  party  is  in  custody  in 
execution,  and  on  mesne  process.  In  the  former,  a  creditor 
has  a  right  to  the  body  of  his  debtor  every  hour  until  the 
debt  is  paid,  and,  if  the  prisoner  escape,  may  bring  an  action 
of  debt  upon  the  statute  against  the  sheriff,  in  which  he  may 
(without  considering  how  far  he  must)  recover  the  whole  debt." 
So  where  a  defendant,  after  arrest  on  ca.  sa.,  was  allowed  by 
the  sheriff's  officer  to  go  to  his  own  house,  and  ride  about, 
attended  by  a  follower  of  such  officer,  it  was  held  to  be  an 
escape.  Benton  v.  Sutton,  1  B.  &  P.  24  ;  Hawkins  v.  Plomer, 
2  W.  Bla.  1048 ;   Crocker  on  Sheriff,  §  566. 

In  Wool  v.  Turner,  10  Johns.  420,  it  was  held  that  a  sher- 
iff's deputy  might  allow  a  defendant  in  execution  a  reasonable 
indulgence,  from  laudable  and  compassionate  motives,  and 
there  would  be  no  escape.  But  there  is  little  sentimentalism 
in  the  law  relating  to  debtors  in  execution,  and  the  rule  is 
very  stringent  that  ine  sheriff  shall  take  the  defendant,  and 
him  safely  keep,  so  that  he  may  have  him  ready  to  satisfy  the 
plaintiff.  In  arrests  upon  mesne  process,  the  officer  discharges 
his  duty  if  he  brings  in  the  body  of  the  defendant  on  the  day 
of  the  return.  The  sheriff  in  this  case  had  no  authority  to 
re-take  the  defendant,  Lawyer,  for  after  he  had  permitted  a 
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voluntary  escape  no  re-arrest  could  be  made.  Atkinson  v. 
Matteson,  2  T.  R.  172;  Lewis  v.  Morland,  2  B.  &  Aid.  56. 

When,  therefore,  Lawyer  came  with  his  surety  to  the  office 
of  the  sheriff,  at  Flemington,  September  16th  or  September 
28th,  or  on  both  days,  as  the  defendant  in  this  case  by  his 
witnesses  proves,  there  was  no  authority  to  hold  him  on  the 
execution,  unless  the  plaintiff  elected  to  consider  him  in 
custody  under  the  writ.  He  was,  however,  in  the  actual 
custody  of  the  sheriff,  by  his  voluntary  submission,  awaiting 
the  choice  of  the  plaintiff  to  bring  his  action  against  the  sher- 
iff for  the  escape,  or  to  affirm  the  defendant  in  custody  under 
his  writ.  Lansing  v.  Fleet,  2  Johns.  Cases  3 ;  Thompson  v. 
Lochvood,  15  Johns.  256;  Littlejield  ads.  Brown,  1  Wend. 
398;  S.  C,  7  Wend.  454;  S.  C,  11  Wend.  467. 

Before  the  plaintiff  had,  by  any  act,  shown  his  election  to 
hold  Lawyer  on  the  old  process,  a  bond  and  inventory  were 
given  under  section  two  of  the  insolvent  laws,  (Rev.,  p.  497,) 
which  authorizes  any  person,  who  may  be  arrested,  or  held  in 
custody  by  any  sheriff,  in  any  civil  action  or  process  of  execu- 
tion, &c,  to  give  such  bond  and  inventory  to  obtain  a  dis- 
charge from  such  arrest  or  custody. 

It  is  made  the  duty  of  the  court,  uuder  section  ten,  at  the 
time  of  hearing  the  debtor's  petition  for  discharge,  to  examine 
him  concerning  his  confinement,  whether  his  imprisonment 
was  compulsory  or  voluntary ;  and  if  it  shall  appear  that  it 
was  not  compulsory,  it  shall  be  the  duty  of  the  court  to  stay 
all  further  proceedings  in  the  case.  Bond  v.  Cox,  1  Vroom 
381. 

The  court,  in  this  case,  made  no  such  inquiry,  but  the 
plaintiff  appeared  and  opposed  the  discharge  of  the  defendant, 
on  the  ground  that  the  bond  was  informal,  because  given  to 
the  plaintiff  by  the  name  of  Esther  F.  Browning;  and  the 
court  thereupon  refused  Lawyer  the  benefit  of  the  insolvent 
laws,  and  denied  the  discharge  applied  for.  This  was  the  result 
of  the  act  of  the  plaintiff,  and  the  debtor  surrendered  himself, 
in  consequence  of  this  order,  to  the  then  sheriff  of  the  county 
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of  Hunterdon,  who  confined  him  in  the  jail  of  the  county. 
Race  v.  Bird,  4  Zab.  37  ;    Woodruff  v.  Barrett,  3  Gi^een  40. 

If  the  action  of  the  Court  of  Common  Pleas  was  null, 
because  without  jurisdiction  or  authority,  when  the  confine- 
ment was  voluntary,  or  the  custody  illegal,  yet  the  action  of 
the  plaintiff  in  opposing  the  debtor's  discharge  affirmed  him 
in  custody  at  his  suit ;  and,  if  so,  the  escape  was  purged.  The 
defendant  was  in  custody  by  his  voluntary  submission,  and 
by  the  concurrent  act  of  the  plaintiff  it  was  made  compulsory, 
so  that  he  could  not  go  at  large.  He  made  his  election  to 
hold  him  under  the  old  process.  He  might  take  out  a  new 
process,  or  hold  him  on  the  former  execution. 

Dash  v.  Van  Kleeck,  7  Johns.  477,  was  a  case  where,  after 
an  escape,  an  application  was  made  by  the  debtor  for  the 
benefit  of  the  insolvent  laws,  and  the  plaintiff,  not  knowing 
there  had  been  an  escape  without  the  prison  limits,  opposed 
the  application,  in  consequence  of  which  the  prisoner  re- 
mained in  custody,  and  it  was  held  that  this  was  not  a 
waiver  of  the  escape.  But  Kent,  J.,  says  (page  500) :  "  He 
undoubtedly  might,  with  knowledge  of  the  escape,  have 
waived  his  remedy  against  the  defendant,  and  have  elected  to 
affirm  his  debtor  in  custody  under  the  succeeding  sheriff;  but 
without  such  knowledge,  the  law  will  not  infer  any  determi- 
nation of  the  party,  prejudicial  to  his  rights." 

In  this  case,  it  was  proved  that  the  plaintiff  did  know  the 
facts  of  the  escape  when  the  debtor's  application  was  opposed 
and  the  discharge  refused.  This  appears  in  the  testimony  of 
his  attorney. 

It  was  argued,  on  the  authority  of  Sweet  v.  Palmer,  16 
Johns.  181,  and  Powers  v.  Wilson,  7  Cow.  274,  that  the  con- 
sent or  agreement  of  the  plaintiff  to  an  escape  after  it  has 
happened,  without  consideration,  will  not  discharge  the  sheriff. 
These  cases  and  others  follow  the  leading  one  of  Scott  v.  Pea- 
cock, 1  Salk.  271.  That  ruling  is  undoubtedly  correct  so  long 
as  the  debtor  is  at  large,  but  if  the  plaintiff  re-take  him  under 
new  process,  or  affirm  him  in  custody  under  the  old  process, 
this  is  not  a  consent  to  his  enlargement  and  a  release  of  the 
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judgment,  but  an  election  to  hold  hira.  The  plaintiff  cannot 
re-take  the  debtor  and  have  his  remedy  against  the  sheriff 
for  the  escape.     He  may  have  either  remedy,  but  not  both. 

McElroy  v.  JIancius,  13  Johns.  121,  was  an  action  of  debt 
against  a  sheriff  for  the  escape  of  a  defendant  in  execution. 
The  court  held  that  this  was  an  election  to  consider  the  de- 
fendant out  of  custody,  and  that  the  plaintiff  could  not  after- 
wards oppose  his  discharge  as  an  insolvent  debtor.  The 
converse  of  this  position  is  equally  true,  that  if  the  plaintiff 
has  opposed  the  discharge  of  the  debtor,  he  has  elected  to 
consider  him  in  custody,  and  cannot  afterwards  sue  the  sheriff 
for  an  escape. 

The  rule  to  set  aside  the  verdict  and  for  a  new  trial,  should 
be  made  absolute. 


JOHN  J.  WEAVER  AND  J.  SELLERS  PENNOCK  v.  GEORGE 
DEMUTH  AND  CHARLES  R.  HASKINS,  BUILDERS,  AND 
WILLIAM  C.  SCUDDER  AND  ROBERT  C.  COOK,  OWNERS. 

1.  Where,  by  a  building  contract,  the  material  men  agree  to  take  in  pay- 
ment second  mortgages  upon  some  of  the  houses,  and  it  does  not  appear 
that  demand  has  been  made  for  such  mortgages,  or  that  there  is  in- 
ability to  give  them,  no  action  can  be  brought  under  the  statute  for  a 
mechanics'  lien. 

2.  Such  contract  is  a  waiver  of  the  statutorv  lien. 


The  plaintiffs,  Weaver  &  Pennock,  made  a  contract  in 
writing  with  Demuth  and  Haskins,  to  furnish  plumbing  and 
gas  fitting  work  and  materials  for  thirty-four  houses  on  Lin- 
den street,  Camden.  The  work  was  done  and  materials  fur- 
nished under  the  contract,  by  the  plaintiffs,  and  they  received 
from  the  defendants  $7500,  part  payment,  in  second  mort- 
gages, which  were  credited  on  account  of  certain  of  the  houses, 
which  were  released.  The  other  defendants,  Scudder  and 
Cook,  became  owners  of  several  of  these  houses,  in  payment 
for  materials  furnished  by  them  for  these  buildings,  among 
others  of  house  No.  417  Linden  street,  against  which  a  me- 
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chauics'  lien  was  filed  by  the  plaintiffs,  for  work  and  materi- 
als furnished  for  it  under  the  above  contract. 

A  verdict  for  the  plaintiffs  was  rendered,  a  rule  to  show 
cause  granted,  and  the  question  of  law  involved  certified  to 
this  court  for  their  advisory  opinion. 

Argued  at  February  Term,  1878,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Scudder  and  Knapp. 

For  the  plaintiffs,  C.  A.  Bergen. 

For  the  defendants,  8.  H.  Grey. 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.  The  contract  gives  as  the  terms  of  payment 
for  work  and  materials,  that  "  the  parties  of  the  first  part  are 
to  receive  the  sum  of  two  hundred  and  sixty  dollars  per 
house,  payment  at  the  aforesaid  rates  to  be  made  by  second 
mortgages  of  one  thousand  dollars  each,  over  a  first  mortgage 
of  twenty-five  hundred  dollars,  on  the  aforesaid  thirty-four 
houses,  said  mortgages  to  be  transferred  to  the  parties  of  the 
first  part,  in  sums  of  one  thousand  each,  for  every  one 
thousand  dollars'  worth  of  material  and  labor  furnished  to 
the  buildings." 

There  is  some  confusion  and  uncertainty  in  the  language 
used  in  this  part  of  the  contract,  but  the  general  meaning  is 
clear  that  the  parties  agreed  that  the  plaintiffs  were  to  be  paid 
for  their  work  and  materials  furnished  for  these  houses,  in 
second  mortgages  of  $1000  each,  secured  on  some  of  these 
same  houses  and  lots. 

The  question  certified  is,  whether  the  plaintiffs  are  not 
limited  to  the  security  of  the  mortgages  named  in  this  con- 
tract, for  the  work  done  and  materials  furnished  by  them 
under  its  provisions. 

The  action  is  brought  to  enforce  the  statutory  mechanics' 
lien,  because  the  plaintiffs  have  not  received  the  mortgages 
promised  in  the  agreement. 
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The  decision  of  the  question  proposed  may  be  rested  on  the 
case  of  Burrows  v.  Baughman,  9  Mich.  213,  which  was  the 
judgment  of  a  court  of  well  recognized  authority.  In  a 
similar  case  it  was  there  held  that  the  statute  creates  no  lien 
where  the  parties,  by  their  contract,  provide  for  a  different 
security  upon  the  same  land,  for  the  same  debt  which  the 
lien  would  otherwise  secure. 

The  agreement  for  a  particular  kind  of  lien  upon  the  same 
property,  to  which  the  mechanics'  lien  would  usually  attach, 
must  necessarily  be  exclusive  of  all  other  liens.  Such  must 
evidently  be  the  purpose  when  the  agreement  is  made,  though 
they  may  not  state  it  in  express  words,  aud  such  would  be  the 
construction  which  others,  in  dealing  with  the  property,  would 
ordinarily  put  upon  it.  In  legal  effect  the  contractor  waives 
his  lien  to  obtain  another  in  a  different  form.  This  he  may 
do  if  he  choose,  for  this  is  a  statute  designed  for  the  benefit 
of  individuals  of  a  particular  class,  and  not  for  general  ob- 
jects, hence  its  benefits  may  be  waived.  Quick  v.  Corlies,  10 
Vroom  11. 

There  are  building  contracts  which  stipulate  for  the  pay- 
ment in  money,  property,  notes  or  other  securities,  and  all  are 
equally  good,  and  the  statutory  remedy  is  available  unless  by 
the  terms  it  is  excluded.  Thus,  if  notes  be  given  and  the 
credit  be  extended  beyond  the  time  for  bringing  the  action, 
the  remedy  by  lien  is  lost,  because  it  is  inconsistent  with  the 
statute.  So,  as  in  this  case,  if  the  bargain  is  made  for  a 
specific  lien  on  the  same  property,  another  lien  for  the  same 
debt  by  statute  must  be  waived,  because  of  its  inconsistency. 
It  was  conceded,  on  the  argument,  that  this  would  be  the 
effect  if  the  contract  were  executed  ;  but  as  it  is  executory,  it 
was  contended  that  the  plaintiff  may  well  resort  to  his  remedy 
under  the  statute. 

This  subject  is  well  treated  in  Phillips  on  Mechanics'  Lien, 
§§  129,  280,  285.  He  says,  in  general  terms,  it  would  be 
going  too  far  to  say  that  the  builder  must  have  intended  to 
waive  the  lien  in  the  event  of  the  refusal  to  comply  with  the 
agreement.     But  he  cites   the  above  case   as  an  exception. 
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This  general  rule  as  to  waiver  will  be  ordinarily  true,  but 
suppose  the  builder  bargains  for  a  specific  lien  on  the  prop- 
erty improved  by  his  labor  and  material,  may  he,  for  any 
reason  excepting  fraud,  rescind  his  contract  and  claim  another 
form  of  lien,  given  him  by  statute  ?  This  case,  in  my  judg- 
ment, stands  on  the  contract  made  between  the  parties,  and 
the  remedy  for  its  breach  must  be  sought  within  and  not 
outside  of  it.  The  contractor  must  obtain  the  lien  promised, 
or  its  equivalent  in  damages,  and  not  the  lien  by  statute 
which  he  has  constructively  agreed  to  abandon  without  any 
condition  or  reservation. 

In  Gardner  v.  Hall,  29  III.  277,  there  was  an  agreement 
between  the  builders  and  the  owner  to  extend  the  time  of 
payment  beyond  a  year,  provided  a  mortgage  should  be  given. 
It  was  held  that  this  would  not  defeat  the  mechanics'  lien, 
if  the  mortgage  should  not  be  executed,  because  the  giving  of 
the  mortgage  was  a  condition  precedent.  That  is  not  this 
case. 

The  general  rule  is  given  in  Peyroux  v.  Howard,  7  PeL 
324,  that  an  express  contract  for  a  specific  sum  is  not  a 
waiver  of  the  lien  of  material  men,  but  to  produce  that  effect 
the  contract  must  contain  some  stipulations  inconsistent  with 
the  continuance  of  such  lien,  or  from  which  a  waiver  may 
fairly  be  inferred.  In  that  case,  the  waiver  was  by  giving 
credit  beyond  the  time  when  a  vessel  might  be  expected  to 
sail. 

The  statement  of  the  present  case  is  defective,  and  hardly 
presents  the  question  certified  in  such  form  that  it  can  be  de- 
cided. There  is  no  allegation  or  proof  that  payment  in  the 
mode  prescribed  by  the  contract  has  been  withheld  on  demand 
made  therefor.  If  so,  the  builders  could  not  be  sued,  nor  can 
the  present  owner's  lands  be  subjected  to  the  lien. 

In  Doiodney  v.  McCollom,  59  N.  Y.  367,  there  was  a  con- 
tract for  work  and  materials  for  the  sum  of  $23,000,  part  to 
be  paid  by  conveyance  of  a  house,  subject  to  encumbrances, 
and  $9000  to  be  paid  in  cash,  as  therein  specified.  The  ques- 
tion raised  in  an  action  to  foreclose  the  mechanics'  lien,  under 

Vol.  xi.  q 
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the  law  of  1863,  was,  whether  the  defendant's  contract  was 
simply  to  convey  the  house  and  lot  as  specified  in  the  con- 
tract, or  whether  he  was  bound  to  pay  the  plaintiff  $14,000 
in  cash,  in  case  of  his  neglect  or  inability  to  convey  as  re- 
quired. It  was  decided  that  there  could  be  no  decree,  under 
the  statute,  for  a  specific  performance,  but  that  the  court 
might  determine  the  amount  that  was  to  be  paid  in  money, 
and  then  proceed  as  if  such  amount  had  been  required  to  be 
paid  by  the  contract.  This  was  on  the  construction  of  the 
exact  words  of  the  contract,  citing  the  leading  case  of  Pinney 
v.  Gleason,  5  Wend.  393,  and  others.  But  it  was  further 
held  that  as  the  plaintiff  had  made  no  demand  of  the  deed,  or 
shown  any  inability  of  the  defendant  to  make  the  conveyance, 
the  defendant  was  not  in  default,  and  there  could  be  no  re 
covery.  This  state  of  the  case  shows  no  default  or  inability 
to  comply  with  the  terms  of  the  agreement. 

Upon  the  facts  stated  there  should  be  no  recovery  by  the 
plaintiff,  and  the  Circuit  Court  is  so  advised. 


JOHN  GEKHAB  v.  JAMES  S.  WHITE. 

Where  the  jury,  by  their  verdict,  say  "we  find  the  full  amount  of 
the  plaintiff's  claim,"  and  it  appears  that  there  was  one  amount 
claimed  in  the  bill  of  particulars,  and  another  on  the  trial  before  the 
jury,  the  verdict  is  not  informally  expressed,  but  is  ambiguous  and 
uncertain,  and  cannot  be  amended  by  the  court. 

On   rule  to  show  cause  why  a  new  trial   should  not  be 
granted. 

Argued  at  February  Term,  1878,  before  Beasley,  Chief 
Justice,  and  Justices  Depue  and  Scudder. 

For  the  plaintiff,  D.  J.  Pancoast. 

For  the  defendant,  /.  E.  Hays. 
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The  opinion  of  the  court  was  delivered  by 

Scudder,  J.  The  declaration  of  the -plaintiff  in  assumpsit 
contains  only  the  common  counts.  The  bill  of  particulars 
furnished  to  the  defendant  on  notice  and  demand,  states  the 
amount  claimed  at  $2828.14.  The  jury,  after  retiring  for 
consideration,  returned  and  rendered  their  verdict  in  the  fol- 
lowing form  :  "  We  find  for  the  full  amount  of  the  plaintiff's 
claim."     No  sum  was  named  or  other  particulars  given. 

On  motion  after  verdict,  which  was  taken  when  the  judge 
was  absent,  the  court  ordered  the  verdict  to  be  amended,  so  as 
to  find  for  the  plaintiff  the  sum  of  $1700,  that  being  the 
amount  which  the  plaintiff's  attorney  had  stated  in  open  court, 
before  the  jury,  would  be  satisfactory  to  him. 

The  first  question  raised  on  the  argument  of  the  rule  is, 
whether  the  verdict  was  rendered  in  such  form  that  it  was 
amendable,  so  as  to  make  it  a  complete  and  legal  verdict.  It 
was  undoubtedly  bad  in  form,  because  it  was  uncertain  and 
ambiguous.  There  were  two  sums  named  as  the  claim  of  the 
plaintiff  to  which  the  verdict  might  apply.  The  sum  claimed 
in  the  bill  of  particulars  was  $2828.14;  the  amount  named 
by  the  plaintiff's  attorney  to  the  jury  as  satisfactory  was 
$1700.  The  jury,  notwithstanding  the  attorney's  statement, 
had  the  right  to  find  the  larger  sum,  if,  on  examination  of  the 
bill  of  particulars,  and  hearing  the  evidence,  they  believed  the 
charge  to  be  correct.  Their  finding  for  the  full  amount  of 
the  plaintiff's  claim  would  ordinarily  mean  that  such  was 
their  conclusion.  But  the  judge  who  heard  the  trial  con- 
strued the  verdict  otherwise,  and  directed  that  it  should  be 
entered  for  $1700.  We  think  that  this  amendment  could 
not  be  made.  Where  there  is  incongruity  in  a  verdict,  the 
court  cannot  make  it  consistent;  and  where  there  is  ambiguity 
or  uncertainty,  the  judge  cannot  make  it  definite  and  certain. 
But  where  the  verdict  is  informally  expressed,  the  court  may 
and  should  render  it  formal  and  effective. 

The  error  in  this  case  was  substantial  and  not  merely 
formal.     Stewart  v.  Fitch,  2  Vroom  17 ;  D.,  L.  &  W.  E.  R. 
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Co.  v.  Toffey,  9  Vroom  525;  Phillips  v.  Kent,  3  Zab.  155; 
1  Chitty's  Arch.  Pr.  462. 

Although  the  verdict  as  amended  was  entered  for  the  smaller 
sum  claimed  by  the  plaintiff,  and  he  does  not  object,  the  de- 
fendant has  the  right  to  insist  that  no  verdict  for  any  sum 
shall  be  given  against  him,  except  it  be  in  legal  form. 

It  is  not  necessary  to  consider  other  questions  raised  on  the 
argument  of  the  rule,  as  this  substantial  defect  in  the  verdict 
entitles  the  defendant  to  have  the  rule  for  a  new  trial  made 
absolute.     It  is  so  ordered. 


STATE,  WALTER  YOUNGSTER,  PROSECUTOR,  v.  THE  MAYOR 
AND  ALDERMEN  OF  PATERSON. 

1.  It  is  too  late  to  object  to  irregularities  in  the  preliminary  proceedings 
for  street  improvements,  where  the  land  owners,  with  notice  of  such 
improvement,  have  failed  to  object  until  after  the  work  is  completed 
and  paid  for  by  the  city. 

2.  After  such  acquiescence,  the  objections  that  may  be  made  should 
relate  to  the  amount  and  apportionment  of  the  assessment. 

3.  The  act  passed  April  9th,  1875,  (Laws,  p.  639,)  to  adjust  unpaid  assess- 
ments in  the  city  of  Paterson,  is  a  remedial  statute,  and  will  be  liber- 
ally construed. 

4.  The  act  requiring  the  commissioners  to  assess  the  lands  fronting  on 
the  improvement,  to  the  extent  of  the  special  benefit  received,  and  the 
balance  on  the  city  at  large,  is  not  unconstitutional. 

5.  D,  by  reason  of  irregularities  in  making  contracts  for  the  work,  there 
are  alleged  overcharges,  it  will  be  assumed,  in  the  absence  of  proof 
to  show  the  contrary,  that  the  commissioners  have  made  allowance  to 
the  land  owners  where  the  total  cost  is  divided  between  the  city  and 
the  land  owners. 


On  certiorari. 

These  writs  of  certiorari  bring  before  this  court  for  review 
certain  proceedings  and  assessments  for  the  grading,  curbing, 
&c.,  of  Paterson  avenue,  in  the  city  of  Paterson,  from  Front 
street  to  Chamberlain  avenue,  made  by  Daniel  Haines,  Theo- 
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dore  Little  aud  Stephen  B.  Ransom,  commissioners  appointed 
to  examine,  revise,  alter  and  adjust  unpaid  assessments  in  said 
city,  under  an  act  approved  April  9th,  1875.     Laws,  p.  639. 

Argued  at  November  Term,  1877,  before  Justices  Scudder, 
Dixon  and  Reed. 

For  the  prosecutors,  G.  S.  Hilton. 

For  the  defendants,  H.  A.  Williams. 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.  The  reasons  filed  for  setting  aside  this  assess- 
ment relate  to  certain  proceedings  prior  to  the  final  assess- 
ment made  by  the  commissioners  appointed  by  the  governor, 
and  some  objections  made  to  the  action  of  the  commissioners 
in  making  their  assessment. 

The  main  reasons  assigned  under  the  first  head  are — (1) 
That  the  grading  was  done  and  altered  without  the  consent 
of  a  majority  of  the  property  owners ;  (2)  that  the  alteration 
was  made  without  payment  to  the  owners  of  buildings  on 
that  section  of  the  avenue  the  damages  thereby  sustained ;  (3) 
that  the  grading  was  done  without  the  two  weeks'  notice  of 
intention  in  two  newspapers,  required  by  the  charter ;  (4)  that 
the  ordinance  was  passed  without  like  notice;  (5)  that  the 
ordinance  was  not  regularly  passed ;  (6)  that  the  ordinance 
was  not  duly  certified ;  (7)  that  the  ordinance  was  not  passed 
by  a  two-thirds  vote,  as  required  for  the  expenditure  of 
money;  (8)  that  the  ordinance  was  not  published,  as  re- 
quired, between  the  second  and  third  reading;  (9)  nor  pub- 
lished after  passage  of  the  ordinance;  (10,  11,  12,  13)  that 
the  contract  for  the  work  was  not  given  on  sealed  proposals, 
opened  by  the  department  of  streets  and  sewers,  in  the  pres- 
ence of  the  department  of  finance  and  comptroller  ;  and  that 
the  rock  cutting  was  not  subjected  to  competing  bidders,  but 
done  under  ordinance  fixing  the  price  at  $2.50  per  cubic  yard, 
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which  ordinance  has  been  held  void  by  this  court.  State, 
Hampson,  pros.,  v.  Paterson,  7  Vroom  159. 

These  objections  can  all  be  considered  and  determined 
together. 

It  is  admitted,  in  behalf  of  the  city  of  Paterson,  that  there 
have  been  irregularities  in  these  proceedings,  and  it  is  also 
conceded  that  if  the  prosecutors  had  acted  promptly,  the  de- 
fects are  such  that  the  grading  and  curbing  of  this  avenue 
could  have  been  stopped.  But  it  is  also  contended  that  the 
prosecutors  had  actual  notice  of  these  improvements  before 
they  were  made,  and  during  their  progress ;  that,  with  this 
knowledge,  they  permitted  the  work  to  go  on  to  comple'ion, 
and  after  the  city  had  expended  and  actually  paid  the  whole 
cost  thereof,  now  refuse  to  pay  their  respective  assessments, 
because  of  these  preliminary  defects.  All  the  proofs  in  the 
case  show  that  they  had  such  notice,  and  there  is  no  denial 
on  their  part.  They  were  not  in  a  position  to  be  silent  if  the 
city  was  acting  with  a  misapprehension  of  its  right,  and  under 
color  of  authority  given  it  by  the  charter  to  grade,  pave  and 
curb  the  streets.  The  first  work  done  upon  the  land  of  each, 
or  affecting  it,  with  their  knowledge,  was  notice  to  them  that 
the  city  authorities  were  there  with  a  claim  of  right  to  make 
a  public  improvement,  and  if  they  neglected  to  make  the 
proper  inquiries,  or  to  object  with  an  assertion  of  their  rights 
as  land  owners,  until  the  work  was  done  and  paid  for,  such 
conduct  is  a  waiver  of  all  objections  to  the  right  to  make 
such  improvement.  This  has  become  the  settled  law  in  our 
state  relating  to  such  improvements.  State  v.  City  of  Pater- 
son, 7  Vroom  159 ;  State,  Vanatta,  pros.,  v.  Morristown,  5 
Vroom  445. 

After  such  acquiescence  in  the  acts  of  the  city  officers,  and 
delay  in  enforcing  their  legal  remedy,  the  objections  that  may 
be  made  by  land  owners  affected  by  the  improvements  mast 
relate  only  to  the  apportionment  and  amount  of  the  assess- 
ment made  upon  them  for  the  damages  and  benefits  resulting 
from  such  improvements. 
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These  comprehend  the  remaining  reasons  for  setting  aside 
these  assessments,  and  will  be  considered. 

The  difficulties  in  making  and  collecting  the  assessments  for 
public  improvements  became  so  great,  because  of  irregulari- 
ties in  the  execution  of  the  authority  given  to  the  city  in  the 
charter  to  make  them,  that  an  act  of  the  legislature  was 
passed  April  9th,  1875,  (Laics,  p.  639,)  entitled  "An  act  to 
adjust  unpaid  assessments  in  the  city  of  Paterson." 

This  act  provides  for  the  appointment  of  three  discreet  and 
impartial  persons  by  the  governor  of  this  state,  who  shall 
constitute  a  board  to  examine,  revise,  alter  and  adjust,  as 
therein  provided,  all  unpaid  assessments,  whether  theretofore 
set  aside  by  order  of  any  court  of  this  state,  or  otherwise, 
within  a  period  of  seven  years  prior  to  the  approval  of  the 
act,  for  street  improvements  theretofore  made  in  the  city  of 
Paterson,  and  which  are  or  may  be  disputed  by  any  person 
or  persons  or  corporations. 

In  the  second  section  it  is,  among  other  things,  enacted  that 
"  the  act  shall  apply  to  all  cases  of  street  grading  where 
grading  has  been  done  by  the  city,  whether  any  assessment 
therefor  has  been  yet  made  or  not,  and  whether  done  by  con- 
tract or  otherwise." 

This  act  is  remedial,  and  should  be  construed  liberally  to 
effect  its  purpose,  so  far  as  may  be  done,  preserving  the  con- 
stitutional rights  of  the  persons  to  be  affected  by  its  provi- 
sions. 

The  commissioners  who  made  the  assessment  in  this  case 
were  appointed  under  this  act,  and  it  is  objected  by  the  prose- 
cutors that  there  are  defects  in  the  statute,  and  in  the  manner 
of  its  execution. 

The  first  objections  made  under  this  head  are  to  the  man- 
ner of  apportionment  of  the  assessment  by  the  terms  of  the 
act.  They  require  that  the  commissioners  shall  assess  the 
amount  to  be  assessed  on  the  lots  benefited  by  the  improve- 
ment fronting  on  that  part  of  the  street  in  which  the  improve- 
ment was  made,  in  proportion  to  the  benefit  received  from 
such  improvement ;  and  if  in  any  street  the  lots  fronting  on 
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that  part  of  it  in  which  the  improvement  shall  have  been, 
made  shall  not  liave  been  benefited  to  the  extent  of  the  whole 
amount  of  cost  to  the  city  of  Paterson,  with  interest,  then 
said  commissioners  shall  declare  and  report  that  the  excess  of 
such  cost  and  interest  over  the  amount  they  assess  upon  such 
lots  shall  be  paid  by  the  city  of  Paterson  at  large.  It  is  said 
that  it  is  unconstitutional  to  assess  only  on  the  frontage,  with- 
out including  other  lands  in  the  vicinity  that  may  be  bene- 
fited, and  imposing  the  balance  on  the  citizens  at  large. 
What  particular  provision  of  the  constitution  is  violated  is 
not  stated. 

There  can  be  no  doubt  of  the  legislative  authority  to  im- 
pose the  whole  cost  of  these  improvements  upon  the  city  at 
large,  and  if  any  class  of  property  owners  are  assessed  only  to 
the  extent  of  the  peculiar  benefits  they  receive,  they  cannot 
complain  because  others,  who  they  may  think  to  be  in  some 
measure  specially  benefited,  are  not  assessed  with  them.  The 
class  to  be  specially  taxed  for  benefits  in  such  cases  is  within 
the  legislative  discretion,  and  in  street  improvements  is 
usually  confined  to  the  abutters. 

It  is  further  objected  that  the  amount  paid  by  the  city  for 
the  improvements  is  not  a  proper  measure  for  assessment 
upon  land  owners,  for  it  may  have  been  fixed,  as  it  is  charged 
was  done  in  this  case,  by  illegal  methods  of  contracting  the 
debt,  without  proposals  and  bids  for  the  work.  This  would, 
in  my  opinion,  be  a  valid  objection  to  the  assessment  if  the 
whole  amount  paid  by  the  city  were  assessed  on  the  property 
owners  without  regard  to  the  reasonableness  of  the  cost  of 
improvement.  But  if  the  city  has  paid  too  much,  it  is  not 
good  reasoning  that  these  land  owners  should,  therefore,  pay 
nothing  for  special  benefits.  In  this  case  it  appears  that  the 
total  cost  of  the  grading,  &c,  paid  by  the  city,  was  $25,051.08, 
of  which  amount  $12,571.72  are  assessed  against  the  abutting 
land  owners ;  and  the  commissioners  report  that  their  lands 
are  benefited  to  that  amount,  and  that  they  have  made  the 
assessment  in  proportion  to  the  benefits  received,  and  not  be- 
yond such  benefits.     There  is  no  proof  to  show  that  this  ap- 
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portionment  of  the  cost  of  improvement  between  the  city  and 
the  land  owners  is  excessive  or  unreasonable,  and  the  report 
must  stand  as  proof  of  its  fairness  until  the  contrary  is  shown. 
The  statute  was  intended  to  give  the  power  to  the  commis- 
sioners to  adjust  such  questions  between  the  city  and  the  land 
owners,  and  they  have,  in  this  case,  performed  that  duty  by 
casting  upon  the  city  more  than  one  half  of  the  cost  of  such 
improvement.  It  is  right  to  assume  that  they  have  put  any 
excessive  charge  for  the  work  upon  the  city. 

Other  objections  to  the  form  of  the  report  of  the  commis- 
sioners are  mere  technicalities  without  merits,  and  it  is  un- 
necessary to  state  the  views  of  the  court  on  each  of  the 
twenty  eight  reasons  assigned  for  setting  aside  this  assess- 
ment. 

The  essential  question  is,  have  the  prosecutors  been  assessed 
by  these  well  chosen  and  highly  respectable  commissioners 
more  than  their  lands  have  been  specially  benefited  by  this 
improvement?  The  opinions  of  witnesses  have  been  given 
in  opposition  to  the  assessments  made  in  the  report,  but  these 
have  been,  in  most  cases,  mere  opinions  that  the  lands  were 
not  benefited  or  but  slightly  improved,  without  stating  the 
facts  upon  which  such  opinions  are  based.  These  can  have 
but  little  weight  with  the  court,  and  we  prefer  to  take  the 
judgment  of  the  commissioners,  who  so  far  as  can  be  seen, 
have  made  a  fair  and  reasonable  adjustment  between  the  city 
and  the  owners  of  lands  on  the  line  of  the  improvement,  after 
examining  the  premises,  notifying  the  parties  and  hearing  a 
number  of  witnesses. 

The  exception  that  one  or  more  of  the  lots  assessed  do  not 
front  on  Paterson  avenue,  is  well  taken  if  true,  for  by  the 
terms  of  the  act  only  lands  fronting  on  the  street  shall  be  as- 
sessed. This  should  be  ascertained  and  remitted,  if  there  has 
been  a  mistake  in  describing  the  large  number  of  lots  included 
in  the  report ;  but  the  fact  does  not  clearly  appear  in  the  evi- 
dence before  us. 

The  assessment  of  the  commissioners  is  affirmed,  with  costs. 
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STATE,  SOCIETY    FOR  ESTABLISHING    USEFUL  MANUFAC- 
TURES, PROSECUTORS,  v.  CITY  OF  PATERSON. 

1.  Same  points  decided  in  this  case  as  in  State,  Youngster,  pros.,  t>. 
City  of  Paterson. 

2.  Where  a  street  is  widened,  and  afterwards,  by  ordinance,  improved  by 
grading,  it  will  be  assumed,  in  the  absence  of  objections  by  the  persons 
whose  lands  were  taken,  that  prior  to  such  improvement  the  land  was 
legally  acquired  by  the  city  by  arrangement  with  the  land  owners. 


On  certiorari. 

The  writ  in  this  case  brings  before  this  court  an  award  of 
damages,  and  an  assessment  for  benefits  for  grading  Totowa 
avenue,  in  the  city  of  Paterson,  from  Hamburgh  avenue  to 
Ira  Ryerson's  line,  made  under  the  act  to  adjust  unpaid  assess- 
ments in  said  city.     Laws  of  1875,  p.  639. 

The  assessment  was  made  by  Daniel  Haines,  Theodore 
Little  and  Stephen  B.  Ransom,  commissioners  appointed  by 
the  governor;  and  their  report,  dated  October  15th,  1875, 
shows  an  assessment  of  damages  to  land  owners  $15,225  ; 
costs  of  grading,  &c,  $20,443.20 ;  total,  $35,986.20.  Of  this 
amount,  $20,406.36  is  assessed  to  land  owners,  and  $15,561.84 
to  the  city  at  large. 

Argued  at  November  Term,  1877,  before  Justices  Scudder, 
Dixon  and  Reed. 

For  the  prosecutors,  G.  S.  Hilton. 

For  the  defendants,  H.  A.  Williams. 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.  The  material  points  in  this  case  are  the  same 
as  those  considered  and  decided  at  the  present  term  in  State, 
Youngster  et  al.,  pros.,  v.  City  of  Paterson,  with  this  excep- 
tion :    It  appears  that  before  Totowa  avenue  was  graded  from 
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Hamburgh  avenue  to  Ira  Ryerson's  line,  about  three  hundred 
feet  of  the  easterly  end  of  it  was  called  Wallis  street.  Totowa 
avenue  was  extended  three  hundred  feet  over  Wallis  street^ 
and  the  latter  was  widened  from  forty  feet  to  fifty  feet,  about 
one  hundred  and  twenty  five  feet  in  length.  Both  streets 
had  been  used  as  public  highways  for  many  years.  In  this 
part  of  the  avenue  formerly  called  Wallis  street,  there  was 
about  forty  feet  in  length  of  rock  cutting. 

January  17th,  1870,  the  name  of  Wallis  street  was  changed 
to  Totowa  avenue,  and  an  ordinance  passed  directing  it  to  be 
graded.  It  does  not  appear  by  the  return  that  the  proceed- 
ings we  it  taken  which  are  required  by  the  charter  for  widen- 
ing a  street.  These  relate  to  the  notice  of  application  to  have 
the  widening  done ;  hearing  of  those  interested ;  appointment 
of  commissioners  and  their  duties;  action  of  the  board  of 
aldermen  upon  the  report;  payment  for  land  taken  and 
damages.     See  charter,  Laws  of  1869,  p.  706,  §§  104-108. 

But  these  proceedings  are  prescribed  where  the  lands  are 
taken  for  widening  the  street,  in  invitum,  by  condemnation. 
These  lands  thus  used  belonged  to  the  estate  of  Wallis,  and  it 
does  not  appear  in  this  case  that  any  person  interested,  as 
owner,  in  such  lands,  has  objected  to  this  appropriation  hy 
the  city,  and  it  may  be  that  the  additional  ten  feet  have  been 
dedicated. 

In  Mayor,  &c,  of  Newark  ads.  State,  Batten,  pros.,  3  Vroom 
453,  there  was  no  direct  evidence  on  this  point,  but  it  was 
held  that  the  ordinance  referring  to  the  street  as  one  in  exist- 
ence, and  directing  it  to  be  graded  and  curbed,  and  the  fact 
that  the  grading  and  curbing  were  done  by  the  city  officials, 
without  objection  by  the  owners,  would  lead  the  court  to  infer 
legally  that  the  land  for  the  street  had  been  acquired  by  ar- 
rangement with  the  owners  before  the  ordinance  providing 
for  the  grading  and  assessment. 

It  was  said  that  every  reasonable  intendment  should  be 
made,  under  such  circumstances,  in  favor  of  the  conduct  of 
those  who  are  clothed  with  a  public  trust  and  are  acting  in 
the  line  of  their  duty.     Such  presumptions  are  often  made- 
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where  acts  are  of  an  official  nature.  If  the  owners  of  the 
Ian  1  consent,  what  right  have  these  prosecutors  to  complain 
that  no  previous  notice  or  assessment  of  damages  for  the  land 
taken  was  made  ?  If  they  permitted  the  city  to  take  the 
lands  and  improve  them  and  do  not  complain,  it  will  he  pre- 
sumed, against  third  parties,  that  it  was  done  by  lawful 
authority  and  not  wrongfully,  until  the  contrary  is  shown. 

For  the  reasons  given  in  the  other  case  referred  to,  this 
assessment  should  also  be  affirmed,  with  costs. 


THE  STATE,  JACOB   BITZ,  PROSECUTOK,  v.  MICHAEL 
MEYER. 

1.  An  action  cannot  be  maintained  for  prosecuting  a  civil  suit  in  a  court 
of  common  law  having  competent  jurisdiction,  by  the  party  himself 
in  interest,  unless  the  defendant  has,  upon  such  prosecution,  been 
arrested  without  cause  and  deprived  of  his  liberty,  or  made  to  suffer 
other  special  grievance  different  from  and  superadded  to  the  ordinary 
expenses  of  a  defence.  Subject  to  the  qualification  stated,  a  civil 
action  is  pursued  only  at  the  peril  of  costs,  if  not  sustained. 

2.  In  the  absence  of  special  grievance,  an  action  will  not  lie  for  mali- 
ciously prosecuting  a  civil  suit  by  summons,  in  a  court  having  no  jur- 
isdiction, if  such  court  has  power  to  impose  costs  on  the  unsuccessful 
party. 

3.  When  an  issue  of  fact  must  be  passed  upon  by  the  court  in  which  such 
suit  is  instituted,  in  order  to  reach  the  conclusion  that  it  has  no  juris- 
diction, costs  may  be  adjudged  to  the  prevailing  party. 

4.  This  suit  was  brought  against  the  defendant  for  having  prosecuted  a 
civil  suit  by  summons  against  the  plaintiff,  before  a  justice  of  the 
peace  of  Essex  county,  both  parties  at  the  time  being  residents  of 
Newark ;  the  District  Court,  therefore,  having  exclusive  jurisdiction 
of  the  case.  Held,  that  the  right  of  the  justice  to  try  the  merits  of 
the  case  depended  upon  the  fact  whether  both  parties  resided  in  New- 
ark. Upon  this  point  it  was  necessary  for  him  to  hear  and  examine 
witnesses,  and  in  dismissing  the  case  he  had  a  right  to  award  costs. 
The  present  suit,  therefore,  will  not  lie. 

Quere.  Will  an  action  lie  for  maliciously  prosecuting  a  civil  suit  by  sum- 
mons in  a  court  having  no  jurisdiction,  where  want  of  jurisdiction 
appears  on  the  face  of  the  proceedings,  as  if  an  action  for  slander 
should  be  instituted  in  a  justice's  court? 
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Bitz  v.  Meyer. 
On  certiorari. 

Argued  at  February  Term,  1878,  before  Justices  Van 
Syckel,  Dixon  aud  Reed. 

For  the  plaintiff,  E.  C.  Harris. 

For  the  defendant,  W.  H.  Hagaman. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  facts  upon  which  this  case  must  be 
determined  are  as  follows : 

Jacob  Bitz  brought  his  suit  in  the  District  Court  of  Essex 
county,  against  Michael  Meyer,  for  malicious  prosecution. 

The  judge  of  the  District  Court  found  that  Meyer  had 
maliciously  instituted  a  civil  suit  by  summons,  against  Bitz, 
in  a  justice's  court  at  Caldwell,  upon  the  trial  of  which 
Meyers  testified  that  both  he  and  Bitz  were  residents  of  the 
city  of  Newark,  and  thereupon  the  justice  dismissed  said  suit 
for  want  of  jurisdiction,  the  jurisdiction  in  such  case  being 
exclusively  in  the  District  Court. 

On  the  trial  in  the  District  Court,  motion  was  made  to 
non-suit  the  plaintiff,  but  the  judge  of  that  court  declined  to 
grant  the  motion,  holding  that  special  damage  was  shown^ 
and  that  the  bringing  of  an  action  in  a  court  not  having  jur- 
isdiction, coupled  with  proof  of  malice,  would  sustain  the 
action,  and  thereupon  gave  judgment  for  the  plaintiff  for  his 
damages,  made  up  of  his  attorney's  fees,  traveling  expenses 
and  witness  fees  before  the  justice. 

From  this  judgment  Meyer  appealed  to  the  Essex  Common 
Pleas,  where  the  judgment  was  reversed.  This  certiorari  is 
prosecuted  to  test  the  correctness  of  that  reversal. 

The  only  question  to  be  determined  in  this  court  is,  whether 
the  judge  of  the  District  Court  decided  the  case  upon  correct 
legal  principles,  assuming  the  facts  to  be  as  he  found  them. 
Benedict  v.  Howell,  10  Vroom  221. 

There  is  a  clear  distinction  between  the  bringing  of  a  civil 
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suit  and  the  procuring  of  an  indictment  maliciously  and  with- 
out probable  cause. 

In  the  former  case,  the  party  claims  a  right  in  himself,  and 
if  he  fancies  he  has  a  cause  of  action,  he  may  sue,  however 
unfounded  his  claim  may  be. 

The  common  law,  to  hinder  vexatious  suits,  required  the 
plaintiff  to  find  pledges,  which  were  amerced  for  false  claim, 
but  that  method  has  long  been  supplanted  by  statutes  giving 
costs  to  the  successful  party. 

In  indictments  there  was  no  amercement,  and  there  are  no 
costs  by  statute  to  the  accused,  so  that  the  only  remedy  he 
has  to  re-imburse  himself  is  by  action. 

The  rule  laid  down  by  Chief  Justice  Kirkpatrick,  in  Potts 
v.  Imlay,  1  South.  331,  has  never  been  questioned  in  this 
state.  He  declared,  in  that  case,  that  an  action  cannot  be 
maintained  for  prosecuting  a  civil  suit  in  a  court  of  common 
law  having  competent  jurisdiction,  by  the  party  himself  in 
interest,  unless  the  defendant  has,  upon  such  prosecution, 
been  arrested  without  cause  and  deprived  of  his  liberty,  or 
made  to  suffer  other  special  grievance  different  from  and 
superadded  to  the  ordinary  expense  of  a  defence. 

That  a  civil  action  in  all  its  parts  is  a  claim  of  right,  and 
is  pursued  only  at  the  peril  of  costs,  if  not  sustained,  subject 
to  the  qualification  stated  in  Potts  v.  Imlay,  must  be  con- 
sidered as  settled  law. 

A  different  rule  may  apply  to  the  following  cases: 

Boon  v.  Maul,  2  Penn.  *863,  where  the  defendant  had  ma- 
liciously taken  out  an  attachment  from  a  court  which  had  no 
jurisdiction,  and  caused  the  plaintiff's  vessel  to  be  seized  and 
detained. 

Pechell  v.  Watson,  8  31.  &  W.  690,  where  the  averment 
was  that  the  defendant  had  maliciously  procured  another  per- 
son, who  was  a  pauper,  to  prosecute  a  groundless  suit  against 
the  plaintiff,  and  that  the  plaintiff,  by  reason  of  such  poverty, 
had  been  unable  to  obtain  satisfaction  for  the  costs  adjudged 
to  hirn  in  that  case. 

Hall  v.  Learning,  2  Vroom  321,  where  a  judgment  creditor, 
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knowingly,  and  witli  intent  to  oppress  the  defendant,  caused 
an  execution  to  issue  against  him  for  a  sum  in  excess  of  what 
was  due  on  the  judgment. 

In  the  first  of  these  cases  the  defendant  had  interfered 
with  and  seized  the  plaintiff's  property  without  any  lawful 
authority  ;  in  the  second,  he  was  not  within  the  protection  of 
the  rule  which  authorized  him  to  prosecute  a  suit  in  his  own 
behalf,  however  unfounded ;  and  in  the  third  case,  the  pro- 
cess of  the  law  was  intentionally  used  for  an  illegal  purpose, 
the  levying  of  a  sum  beyond  the  amount  due  being  wholly 
without  warrant,  and  to  that  extent  as  clearly  actionable  as  if 
it  had  been  attempted  without  any  judgment  upon  which  to 
base  it. 

In  Goslin  v.  Wilcock,  2  Wilson  302,  the  defendant  in  the 
alleged  malicious  suit  was  arrested  by  process  out  of  a  court 
which  had  no  jurisdiction,  and  on  that  ground  the  action  for 
malicious  prosecution  was  maintained;  but  my  research  has 
not  found  a  case  where  the  defendant  was  not  arrested,  and 
no  special  grievance  was  laid,  in  which  it  has  been  held  that 
suit  will  lie,  where  costs  were  or  could  have  been  awarded  to 
the  defendant  in  the  original  action. 

Since  the  statute,  4  James  L,  ch.  3,  which  gives  costs  to  a 
defendant  in  all  actions,  in  case  of  a  non-suit  or  verdict  against 
the  plaintiff,  and  other  statutes  giving  costs  in  other  stages  of 
the  case,  the  English  courts  have  not  considered  the  malicious 
institution  of  a  civil  suit  a  sufficient  basis  for  an  action  at  law, 
where  no  arrest  or  special  grievance  is  alleged.  Saville  v.  Rob- 
erts, 1  Salic.  14 ;  Burton  v.  Honnor,  1  B.  &  P.  205. 

In  such  cases,  the  measure  of  punishment  to  be  inflicted 
upon  a  plaintiff  who  is  actuated  by  malice,  is  the  costs  given 
by  statute. 

The  case  certified  is  clearly  within  the  reason  of  the  rule 
adopted  in  Potts  v.  Imlay,  if  the  justice  had  power  to  impose 
costs  upon  the  plaintiff. 

Whether,  when  a  suit  is  dismissed  for  waut  of  jurisdiction, 
costs  can  be  adjudged  to  the  successful  party,  is  a  question 
upon  which  there  is  much  conflict  of  authority. 
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Without  deciding  whether  costs  may  be  given  in  all  such 
cases,  I  think  the  weight  of  authority  clearly  supports  the 
proposition  that  when  an  issue  of  fact  must  be  passed  upon  by 
the  court,  in  order  to  reach  the  conclusion  that  it  has  no  juris- 
diction, the  writ  should  be  quashed  with  costs. 

To  this  extent,  at  least,  the  right  is  sustained,  both  by  rea- 
son and  authority.  The  court  has  jurisdiction  of  the  parties; 
they  have  a  right  to  appear ;  the  plaintiff  to  insist  upon  his 
right  to  maintain  his  action ;  the  defendant  to  urge  his  motion 
to  dismiss;  and  the  court  to  adjudicate  the  matter  in  differ- 
ence, upon  which  the  question  of  jurisdiction  depends.  Thomas 
v.  White,  12  Mass.  369  ;  Guild  v.  Richardson,  6  Pick.  364  ; 
Clark  v.  Rockwell,  15  Mass.  221  ;  Montaht  v.  Murray,  4 
Oranch  46  ;  Mclver  v.  Wattles,  9  Wheat.  650  ;  King  v.  Poole, 
36  Barb.  242  ;  Reynolds  v.  Plummer,  19  Maine  22  ;  3foran 
v.  Masterson,  11  B.  Monroe  20;  Greenwood  v.  Fales,  6  Greenl. 
405;  Dixon  v.  Hill,  8  Ind.  147;  Balfour  v.  Mitchell,  12  8. 
&  M.  629 ;  Montgomery  v.  Bruere,  6  Hal.  168. 

In  this  case  the  jurisdiction  of  the  justice  to  try  the  merits 
of  the  controversy  depended  upon  the  question  of  fact  whether 
the  parties  resided  in  the  city  of  Newark. 

Upon  that  point  it  was  necessary  for  him  to  hear  and  ex- 
amine witnesses,  and  in  dismissing  the  case  he  had  a  right  to 
give  costs  in  favor  of  the  prevailing  party. 

Such  costs  must  be  presumed  to  be  a  sufficient  penalty  to 
deter  such  suitors,  until  it  shall  be  increased  by  legislation. 

My  conclusion  is,  that  the  judgment  of  the  Essex  Pleas  is 
correct,  and  that  the  writ  of  certiorari  should  be  dismissed 
with  costs. 

Whether  an  action  will  lie  for  maliciously  prosecuting  a 
civil  suit  in  a  court  having  no  jurisdiction,  where  want  of  jur- 
isdiction appears  on  the  face  of  the  proceedings,  as  if  an  action 
for  slander  should  be  instituted  maliciously  in  a  justice's  court, 
where  there  is  neither  an  arrest  nor  special  grievance,  it  is  not 
necessary  now  to  determine. 
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STATE,   JAMES   ROCHE,  PROSECUTOR,   v.  THE   MAYOR,  &c, 
OF  JERSEY  CITY. 

Every  statute  must  be  considered  according  to  what  appears  to  have  been 
the  intention  of  the  legislature,  and  even  though  two  statutes  relating 
to  the  same  subject  be  not,  in  terms,  repugnant  or  inconsistent,  if  the 
later  statute  is  clearly  intended  to  prescribe  the  only  rule  which  should 
govern  the  case  provided  for,  it  will  be  construed  as  repealing  the 
earlier  act.  The  rule  does  not  rest  strictly  upon  the  ground  of  repeal 
by  implication,  but  upon  the  principle  that  when  the  legislature  makes 
a  revision  of  a  particular  statute,  and  frames  a  new  statute  upon  the 
subject  matter,  and  from  the  framework  of  the  act  it  is  apparent  that 
the  legislature  designed  a  complete  scheme  for  this  matter,  it  is  a  leg- 
islative declaration  that  whatever  is  embraced  in  the  new  law  shall 
prevail,  and  whatever  is  excluded  is  discarded.  It  is  decisive  evi- 
dence of  an  intention  to  prescribe  the  provisions  contained  in  the 
later  act  as  the  only  ones  on  that  subject  which  shall  be  obligatory. 


On  certiorari. 

The  following  statement  of  facts  is  agreed  upon  by  counsel 
of  the  respective  parties : 

Prior  to  the  year  1869,  the  territory  now  comprised  in 
Jersey  City,  was  under  four  separate  local  governments,  and 
was  divided  into  four  parts,  known  as  Jersey  City,  the  city 
of  Hudson,  the  city  of  Bergen  and  the  township  of  Green- 
ville. 

By  an  act  of  the  legislature  passed  April  2d,  1869,  (Pamph. 
L.,  p.  1377,)  a  consolidation  of  said  three  cities  and  the  town- 
ship of  Greenville  and  certain  other  townships  was  proposed 
and  submitted  to  the  electors  of  the  territory  interested,  for 
approval. 

The  ordinances  then  existing  were  continued  in  force. 
§122. 

An  election  was  held  in  October,  1869,  at  which  a  majority 
of  the  voting  electors  in  Jersey  City,  the  city  of  Hudson,  and 
the  city  of  Bergen  voted  in  favor  of  consolidation,  the  town- 
ships voting  against  it. 

On  the  17th  day  of  March,  1870,  "An  act  to  consolidate 

Vol.  xr.  r 
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and  make  into  one  city,  to  be  called  Jersey  City,  the  cities  of 
Jersey  City,  Hudson  and  Bergen,  in  the  county  of  Hudson," 
was  passed.  Pamph.  L.,  p.  1170.  See  §§  195,  209,  as  to 
ordinances. 

J.n  1871,  Jersey  City,  as  consolidated,  was  given  a  new 
charter,  entitled  "  An  act  to  re-organize  the  local  government 
of  Jersey  City,"  passed  March  31st,  1871.  Pamph.  L.} 
p.  1094. 

This  act  repealed  the  act  of  1870,  with  the  exception  of  a 
few  sections  not  material  to  the  case.  See  §§  168,  24,  as  to 
ordinances. 

The  charter  of  1871  is  still  in  force. 

The  ordinances  of  the  three  cities  in  force  at  the  time  of 
the  consolidation,  as  printed  in  the  case. 

In  1870,  an  ordinance  entitled  "  An  ordinance  to  license 
and  regulate  inns  and  taverns,  and  restaurants,  and  the  sale 
of  spirituous  and  intoxicating  liquors,"  was  passed  by  the 
mayor  and  aldermen  of  Jersey  City. 

On  June  9th,  1871,  an  ordinance  was  passed  in  Jersey 
City,  as  consolidated,  entitled  "  An  act  to  license  and  regulate 
inns,  and  taverns,  and  restaurants,  and  the  sale  of  spirituous 
and  intoxicating  liquors,"  now  in  force. 

The  ordinance  of  1871  has  never  been  repealed  or  mate- 
rially altered. 

In  1874,  the  board  of  aldermen  had  printed  and  published 
a  small  volume,  containing  the  ordinances  passed  by  said 
board  of  aldermen  since  May  1st,  1871,  under  an  act  entitled 
"  An  act  to  re-organize  the  local  government  of  Jersey  City," 
passed  March  31st,  1871,  and  the  supplements  thereto,  in 
which  the  ordinance  of  1871,  as  above,  was  printed. 

On  the  5th  day  of  August,  1877,  John  "VV.  Bennett  made 
complaint  as  in  the  case  stated. 

The  said  restaurant  of  James  Roche  is  within  that  part  of 
the  consolidated  city  which  was  formerly  Jersey  City. 

A  warrant  was  issued  by  the  police  justice,  in  an  action  of 
debt,  for  the  recovery  of  the  penalty  prescribed  by  the  ordi- 
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nance.      Koche  was  arrested,  tried,  and   on  September  8th, 
1877,  convicted,  and  judgment  was  rendered  against  him. 

Argued  at  February  Term,  1878,  before  Justices  Van 
Syckel,  Dixon  and  Reed. 

For  the  plaintiff,  C.  H.  Winfidd. 

For  the  defendants,  H.  Traphagen  and  Gilbert  Collins. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  James  Roche,  the  prosecutor,  was  con- 
victed before  a  police  justice  for  violating  the  ninth  section  of 
an  ordinance  of  Jersey  City,  passed  July  8th,  1862,  which 
prohibits  the  sale  of  intoxicating  liquors  on  Sunday. 

The  question  presented  by  this  case  is,  whether  the  ninth, 
tenth  and  eleventh  sections  of  that  ordinance,  which  forbid 
the  sale  of  spirituous  liquors  on  the  Sabbath,  are  iu  force. 

If  not,  then  the  prosecutor  was  punishable  only  by  indict- 
ment.    Rev.,  p.  493,  §  50;  p.  238,  §§  61,  62. 

By  an  act  approved  April  2d,  1869,  (Pamph.  L.,  p.  1377,) 
Jersey  City,  Bergen  and  Hudson  City  were  consolidated. 

Previous  to  the  consolidation,  each  of  these  places  had  its 
peculiar  ordinances  in  reference  to  licenses  and  the  sale  of 
spirituous  liquors. 

The  ordinances  of  old  Jersey  City,  (passed  July  8th,  1862,) 
in  which  Roche  lived,  by  their  ninth,  tenth  and  eleventh  sec- 
tions, prohibited  the  sale  of  intoxicating  drinks  on  Sunday. 

By  the  one  hundred  and  twenty  second  section  of  the  act  of 
1 869,  (Pamp  h.  L.,  p.  1427,)  it  was  provided  "that  all  ordinances 
of  Jersey  City,  as  at  present  incorporated,  or  other  ordinances 
now  in  force  in  other  cities  hereby  consolidated,  that  may  be 
in  force  when  this  act  goes  into  effect,  so  far  as  they  may  be 
applicable  to  the  city  hereby  incorporated,  and  so  far  as  not 
inconsistent  with  this  act,  shall  be  in  force  until  altered  or  re- 
pealed by  the  common  council  hereby  created.''' 

The  ordinances  concerning  inns  and  taverns  in  the  several 
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cities  which  had  been  consolidated  being  very  conflicting,  it 
was  difficult  to  determine  which  of  them  were  to  be  applied 
to  the  whole  city. 

This  difficulty  was  met  by  the  charter  of  1870,  (Pamph.  L.} 
p.  1170,  §  195,)  which  provided  that  the  various  ordinances 
should  be  in  force  within  the  limits  of  the  city  for  which  they 
were  enacted  respectively,  and  until  altered  or  repealed  by  the 
aldermen  by  that  act  created. 

The  effect  of  this  legislation  was  to  leave  the  ordinances  of 
each  of  the  three  cities  which  had  been  consolidated,  in  force 
within  the  limits  for  which  they  had  been  originally  passed, 
until  altered  or  repealed. 

By  the  act  of  1870,  [Pamph.  L.,  p.  1195,)  power  was  given 
to  the  board  of  aldermen  to  pass,  alter  and  repeal  ordinances 
to  license  and  regulate  inns  and  taverns,  and  regulate  the  sale 
of  spirituous  or  intoxicating  liquors,  or  prohibit  such  sale 
within  the  city  limits. 

Under  this  authority,  the  mayor  and  aldermen  of  Jersey 
City  passed  an  ordiuance,  on  the  subject  of  licenses,  October 
4th,  1870,  in  which  there  was  no  Sunday  clause. 

Did  this  ordinance,  which  applied  to  the  whole  city,  repeal, 
by  implication,  the  several  ordinances  on  the  same  subject, 
which,  up  to  that  time,  had  been  in  operation  in  the  several 
cities  which  had  been  consolidated  ? 

It  is  contended  on  the  part  of  the  city  that  the  ordinances 
of  1870,  which  omitted  the  Sunday  clauses,  are  not  inconsist- 
ent with  sections  nine,  ten  and  eleven,  the  Sunday  clauses  in 
the  ordinances  of  1862  of  old  Jersey  City,  and  that,  therefore, 
those  sections  still  remain  in  force.  The  rule  of  law  relied 
upon  to  support  this  proposition  is,  that  courts  are  bound  to 
uphold  the  prior  law,  if  the  two  acts  may  well  subsist  together. 

The  ordinance  of  1870  does  not  expressly  repeal  the  ninth, 
tenth  and  eleventh  sections  of  the  ordinance  of  1862,  and  it  is 
a  familiar  doctrine  that  repeals  by  implication  are  not  favored. 
When  there  are  two  laws  on  the  same  subject,  the  rule  is  to 
give  both  effect  if  possible.  But  if  the  two  are  repugnant  in 
their  provisions,  the  later,  to  the  extent  of  the  repugnancy, 
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operates  as  a  repeal  of  the  former ;  and  where  they  are  not 
repugnant  in  terms,  yet  if  the  later  act  covers  the  whole  sub- 
ject matter,  and  it  appears  that  it  was  intended  as  a  substitute 
for  the  first  act,  it  will  operate  as  a  repeal  of  that  act. 

In  United  States  v.  Tynen,  11  Wall.  88,  it  was  held  that 
where  there  are  two  acts  of  congress  on  the  same  subject,  and 
the  later  embraces  all  the  provisions  of  the  first  and  also  new 
provisions,  and  imposes  different  penalties,  the  later  act 
operates,  without  any  repealing  clause,  as  a  repeal  of  the  first. 

To  have  the  rescinding  effect  it  is  not  necessary  that  the 
subsequent  act  should  have  every  provision  of  the  former 
one ;  it  is  sufficient  if  it  revises  the  whole  subject  matter,  and 
an  intention  is  manifest  to  make  it  a  substitute  for  the  earlier 
act.     Bartlet  v.  King,  12  Mass.  537. 

In  Murdoch  v.  City  of  Memphis,  20  Wall.  617,  where  the 
question  was,  whether  the  second  section  of  the  act  of  1867, 
by  implication,  repealed  the  twenty-fifth  section  of  the  act  of 
1789,  the  court  said:  "A  careful  comparison  of  these  two 
sections  can  leave  no  doubt  that  it  was  the  intention  of  con- 
gress, by  the  later  statute,  to  revise  the  entire  matter  to  which 
they  both  had  reference,  to  make  such  changes  in  the  law  as 
it  stood,  as  they  thought  best,  and  to  substitute  their  will  in 
that  regard  entirely  for  the  old  law  on  the  subject.  We  are 
•of  opinion  that  it  was  their  intention  to  make  a  new  law,  so 
far  as  the  present  law  differed  from  the  former,  and  that  the 
new  law  embracing  all  that  was  intended  to  be  preserved  of 
the  old,  omitting  what  was  not  so  intended,  became  complete 
in  itself  and  repealed  all  other  law  on  the  subject  embraced 
within  it." 

The  ordinance  of  July  8th,  1862,  was  entitled  "An  ordi- 
nance regulating  inns  and  taverns  and  restaurants,  and  the 
sale  of  spirituous  and  intoxicating  liquors,"  and  the  ordinance 
of  October  4th,  1870,  has  precisely  the  same  title. 

When  the  latter  ordinance  was  passed,  it  was  expressly  for 
the  whole  city,  and  it  must  be  presumed  that  the  aldermen, 
upon  the  subject  of  inns  and  taverns,  intended  to  make  the 
.alteration  authorized  by  section  one  hundred  and  ninety  five 
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of  the  charter  of  1870,  and  to  establish  a  uniform  rule  for  the 
new  city,  which  should  supersede  the  prior  legislation,  which 
had  only  a  local  application  to  one  of  its  divisions. 

By  dropping  out  the  Sunday  clauses,  uniformity  was  estab- 
lished by  the  operation  of  the  state  law  throughout  the  city. 

It  cannot  be  supposed  that  in  revising  this  subject  it  was 
intended  to  maintain  a  different  law  for  different  parts  of  the 
same  city,  when  the  local  legislature  had  no  authority  to 
enact  an  ordinance  which  was  not,  in  its  operation,  co-extensive 
with  the  city  limits. 

It  was  only  by  force  of  the  one  hundred  and  ninety  fifth 
section  of  the  act  of  1870,  that  the  discordant  ordinances  of 
the  several  cities  could  be  kept  in  force  ;  they  ceased  to  have 
any  effect  when  the  aldermen  passed  a  uniform  law  upon  the 
whole  subject  in  1870.  The  authorized  alteration  was  made 
by  substituting  a  new  ordinance  on  the  same  subject,  which 
omitted  the  peculiarities  of  the  prior  local  law,  and  selected 
from  it  such  provisions  as  it  was  deemed  desirable  to  retain. 

When  a  statute  is  revised,  or  one  act  framed  from  another, 
some  parts  being  omitted,  the  parts  omitted  are  not  revived 
by  construction,  but  are  to  be  considered  as  annulled.  State 
v.  Wilson,  43  JV.  Hamp.  419  \  Farr  v.  Jirackett,  30  Vt.  344; 
Giddings  v.  Cox,  31  Vt.  607 ;  Pingree  v.  Snell,  42  Maine  53. 
Every  statute  must  be  considered  according  to  what  appears 
to  have  been  the  intention  of  the  legislature,  and  even  though 
two  statutes,  relating  to  the  same  subject,  be  not  in  terms  re- 
pugnant or  inconsistent,  if  the  later  statute  is  clearly  intended 
to  prescribe  the  only  rule  which  should  govern  the  case  pro- 
vided for,  it  will  be  construed  as  repealing  the  original  act. 

The  rule  does  not  rest  strictly  upon  the  ground  of  repeal  by 
implication,  but  upon  the  principle  that  when  the  legislature 
makes  a  revision  of  a  particular  statute,  and  frames  a  new 
statute  upon  the  subject  matter,  and  from  the  framework  of 
the  act  it  is  apparent  that  the  legislature  designed  a  complete 
scheme  for  this  matter,  it  is  a  legislative  declaration  that  what- 
ever is  embraced  in  the  new  law  shall  prevail,  and  whatever 
is  excluded  is  discarded.     It  is  decisive  evidence  of  an  inten^ 
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tion  to  prescribe  the  provisions  contained  in  the  later  act  as 
the  only  Ones  on  that  subject  which  shall  be  obligatory. 
Sacramento  v.  Bird,  15  Cal.  294;  State  v.  Conkling,  19  Cat. 
501. 

In  1871,  a  new  charter  was  passed  for  Jersey  City.  Laws 
of  Wll,  p.  1094. 

By  section  one  hundred  and  sixty  eight  of  this  act,  the 
charter  of  1870  was  repealed,  with  a  proviso  that  "all  ordi- 
nances now  in  force  in  said  city,  so  far  as  consistent  with  this 
act,  and  applicable  to  the  government  hereby  contemplated, 
shall  remain  in  force  until  altered  or  repealed,  and  no  longer." 

There  is  a  marked  difference  between  this  language  and 
that  of  the  proviso  infection  one  hundred  and  ninety  five  of 
the  charter  of  1870.  The  latter,  in  terms,  saved  the  local 
ordinances  of  the  several  cities  composing  the  new  city,  while 
the  act  of  1871  seems  to  contemplate  the  existence  of  the  fact 
that  under  the  charter  of  1870,  the  city  authorities  had  exer- 
cised the  granted  power  to  unify  the  discordant  ordinances, 
and  it  preserves  only  those  ordinances  in  force  in  the  city,  not 
those  in  force  in  parts  of  the  city,  so  far  as  consistent  with  the 
act  of  1871,  and  applicable  to  the  government  thereby  created. 

I  think  the  lang.uage  in  this  section  shows  that  it  was  not 
designed  to  perpetuate  the  anomalous  state  of  things  which 
existed  when  the  charter  of  1870  was  framed. 

It  is  true  that  the  language  "  in  force  in  the  city,"  might 
include  "  laws  in  force  in  parts  of  the  city,"  yet  the  fact  that 
the  apt  words  used  in  the  charter  of  1870  to  save  such  local 
laws,  were  dropped  out  of  the  saving  clause  in  the  charter  of 
1871,  is  significant  of  the  legislative  intent. 

In  my  opinion,  the  ordinance  of  June  6th,  1871,  expresses 
the  will  of  the  legislative  department  of  the  city  government 
upon  the  entire  subject  mentioned  in  its  title,  and  its  effect  is 
to  annul  all  provisions  in  the  ordinance  of  1862  which  were 
not  incorporated  in  it. 

The  judgment  below  was  without  authority,  and  should  be 
set  aside,  with  costs. 
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STATE,  MAYOR  OF  BAYONNE,  PROSECUTOR,  v.  ANNA 
HERDT. 

This  suit  was  brought  before  the  recorder  of  Bayonne,  to  recover  a 
penalty  of  $20  for  violating  a  city  ordinance,  and  judgment  was  ren- 
dered for  $20  and  costs  ;  the  act  under  which  suit  was  brought  pro- 
vided that,  in  all  cases  where  the  fine  or  penalty  shall  exceed  $20,  or 
where  the  punishment  may  be  imprisonment,  there  may  be  a  trial  by 
jury,  to  be  conducted  as  in  cases  now  triable  by  jury,  in  courts  for  the 
trial  of  small  causes,  and  also  an  appeal,  as  in  cases  where  appeal  may 
now  be  made  from  judgments  in  courts  for  the  trial  of  small  causes; 
also,  that  the  recorder  shall,  if  judgment  be  rendered  for  the  plaintiff; 
forthwith  issue  execution  against  the  goods  and  chattels,  and  against 
the  body,  of  defendant  or  defendants.     Held — 

1.  That  the  costs  are  no  part  of  the  penalty — the  ordinance  fixes  the 
penalty  at  $20. 

2.  The  power  to  punish  by  imprisonment  is  the  right  to  inflict  corporal 
punishment  directly  for  doing  the  prohibited  act.  The  recorder  had 
no  such  power  in  this  case ;  the  only  punishment  he  could  impose  was 
the  fine,  the  imprisonment  being  the  mere  mode  of  enforcing  its  pay- 
ment. Therefore,  the  defendant  was  not  entitled  to  an  appeal  to  the 
Common  Pleas. 

On  certiorari  to  Hudson  Pleas. 

Argued  at  February  Term,  1878,  before  Justices  Va" 
Syckel,  Dixon  and  Reed. 

For  the  plaintiff,  E.  A.  8.  Man. 

For  the  defendant,  C.  H.  Winfield. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  original  action  was  instituted  before 
the  recorder  of  the  city  of  Bayonne,  under  the  twelfth  section 
of  the  act  of  1872,  (Pamph.  L.,  p.  692,)  to  recover  a  penalty 
of  $20  for  violating  an  ordinance  entitled  "  An  ordinance 
regulating  inns  and  taverns,  restaurants  and  beer  saloons." 

The  recorder  rendered  judgment  against  the  defendant  for 
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the  amount  of  the  prescribed  penalty,  ($20,)  and  the  costs  of 
suit,  taxed  at  §7.  An  appeal  was  thereupon  taken  to  the 
Hudson  Common  Pleas,  where  the  judgment  of  the  recorder 
was  reversed. 

The  case  has  been  certified  into  this  court  to  determine 
■whether  an  appeal  would  lie  to  the  Hudson  Pleas. 

The  appeal  to  the  Common  Pleas  under  the  act  of  1872  is 
a  remedy  purely  statutory,  and  can  be  resorted  to  only  where 
it  is  expressly  provided  for.  The  twelfth  section  of  that  act 
prescribes  when  an  appeal  may  be  had,  in  these  words : 

"  Provided,  that  in  all  cases  where  the  fine  or  penalty  shall 
exceed  twenty  dollars,  or  where  the  punishment  may  be  im- 
prisonment, there  may  be  a  trial  by  jury,  to  be  conducted  as 
in  causes  now  triable  by  jury,  in  courts  for  the  trial  of  small 
causes,  and  also  an  appeal,  as  in  causes  where  appeal  may 
now  be  made  from  judgments  in  courts  for  the  trial  of  small 
causes." 

The  same  section  provides  that  "  the  recorder  shall,  if  judg- 
ment be  rendered  for  the  plaintiff,  forthwith  issue  execution 
against  the  goods  and  chattels,  and  against  the  body,  of  de- 
fendant or  defendants." 

The  right  to  an  appeal  is  rested  upon  two  grounds : 

First.  That  the  fine  or  penalty  exceeded  $20,  because  the 
fine  and  costs  together  amounted  to  §27. 

Second.  That  the  punishment  may  be  imprisonment,  because 
the  recorder  had  power  to  issue  execution  against  goods  and 
•chattels,  and  against  the  body,  of  the  defendant,  for  the  non- 
payment of  the  fine  and  costs. 

The  ordinance  fixes  the  penalty  at  $20 ;  suit  was  brought 
for  that  sum,  and  judgment  given  for  it,  with  costs.  The 
costs  are  no  part  of  the  penalty ;  otherwise,  where  an  ordi- 
nance or  a  statute  fixes  a  penalty,  no  costs  can  be  allowed, 
because  if  costs  are  part  of  the  penalty,  the  statutory  limit 
would  be  exceeded  and  the  judgment  therefore  erroneous. 

The  appeal  caunot  be  entertained  upon  this  ground,  nor 
does  the  other  appear  to  have  any  better  foundation. 
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The  power  to  punish  by  imprisonment  is  the  right  to  inflict 
corporal  punishment  directly  for  doing  the  prohibited  act. 

The  recorder  had  no  such  power  in  this  case ;  he  could  not 
punish  the  defendant  for  the  alleged  offence  by  imprisonment 
— the  fine  was  the  only  punishment  prescribed  by  the  ordi- 
nance. 

The  imprisonment  which  might  have  followed  the  execu- 
tion against  the  body,  for  the  want  of  sufficient  goods  out  of 
which  to  make  the  fine  and  costs,  was  not  by  way  of  punish- 
ment, but  was  simply  a  mode  of  enforcing  the  payment  of 
the  fine. 

By  the  twelfth  section  of  the  act  of  1872,  a  trial  by  jury  is 
allowed  in  all  cases  in  which  an  appeal  lies,  and  in  cases  where 
an  ordinance  prescribed  a  fine  of  $15,  if  the  costs  are  to  be 
considered  as  part  of  the  penalty,  it  would  be  very  uncertain 
until  the  case  closed  whether  the  fine  and  costs  would  exceed 
$20,  and  the  recorder  could  not  know  whether  the  defendant 
was  entitled  to  a  jury  or  not,  nor  could  he  say  whether  the 
defendant  would  pay  the  judgment  before  execution  issued. 

The  Common  Pleas  had  no  jurisdiction  of  the  case,  and 
therefore  the  judgment  in  that  court  should  be  set  aside  with 
costs. 


STATE,  MICHAEL  A.  CORRIGAN   ET  AL.,  PROSECUTORS,  v. 
PHILIP  DURYEA,  COLLECTOR  OF  NORTH  BERGEN. 

1.  If  a  person  is  elected  district  clerk  of  a  school  district,  and  acts  as 
such  clerk,  the  fact  that  he  does  not  reside  within  the  district  cannot 
be  inquired  into  on  certiorari  to  set  aside  the  school  tax. 

2.  The  voters,  at  their  meeting,  must  decide  how  the  sum  ordered  to  be 
raised  for  school  purposes  shall  be  apportioned,  and  the  certificate  of 
the  district  clerk  must  show  that  the  apportionment  was  made  by  the 
voters. 

3.  Under  the  act  of  April  4th,  1872,  {Pamph.  L.,  1872,  p.  1182,)  Corrigan 
can  claim  no  exemption  for  land  to  which  he  holds  the  title. 


On  certiorari. 
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Argued  at  February  Term,  1878,  before  Justices  Van 
Syckel,  Dixon  and  Reed. 

For  the  plaintiffs,  James  F lemming. 

For  the  defendant,  John  C.  Besson. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  first  question  presented  in  this  case 
is  whether  the  sjDecial  school  tax  is  legally  assessed. 

This  tax  was  ordered  to  be  raised  by  the  inhabitants  of  the 
district,  at  a  regular  meeting  held  pursuant  to  the  direction  of 
section  eighty  six  of  the  school  law.  An  attempt  is  made  to 
show  that  the  district  clerk  who  signed  the  notice  was  not  at 
the  time  a  resident  of  the  district.  The  evidence  does  not 
satisfactorily  establish  that  fact,  and  if  it  did,  he  was  clerk 
de  facto,  and  therefore  the  place  of  his  residence  cannot  be 
inquired  into  in  this  proceeding. 

The  voters  of  the  district,  at  their  meeting,  authorized  the 
trustees  to  build  an  addition  to  the  school-house,  and  buy  fur- 
niture, and  buy  or  lease  two  lots  of  ground  adjoining  the 
scli ool -house,  and  ordered  the  sum  of  $2100  to  be  raised  by 
taxation  for  said  purposes. 

It  was  the  duty  of  the  voters  to  declare  how  this  sum  should 
be  apportioned  among  the  various  objects  to  which  it  was  to 
be  devoted,  but  this  does  not  appear  to  have  been  done. 

The  district  clerk,  in  his  certificate,  directs  how  it  shall  be 
distributed,  without  showing  that  he  had  any  authority  from 
the  voters  to  do  so. 

This  case  cannot  be  distinguished  from  State,  Banghart, 
pros.,  v.  Sullivan,  Collector,  7  Vroom  89,  and  therefore  this 
school  tax  must  be  set  aside. 

In  the  second  place,  it  is  claimed  that  twenty  acres  of  land 
assessed  to  Michael  Corrigan  are  exempt  from  taxation,  under 
the  act  entitled  "  An  act  to  incorporate  the  Hudson  County 
Catholic  Protectory,"  approved  April  4th,  1872.  Famph.  L., 
1872,  p.  1182. 
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The  fifth  section  provides  that  the  property  and  effects  of 
the  said  corporation,  held  and  used  for  the  purposes  contem- 
plated by  the  act,  shall  be  exempt  from  the  imposition  of  any 
tax,  provided  the  number  of  acres  shall  not  exceed  twenty. 

It  appears  in  evidence  that  the  land  in  question  does  not  be- 
long to  the  corporation,  but  to  Michael  A.  Corrigan,  the  prose- 
cutor. He  holds  the  legal  title,  and  can,  therefore,  claim  no 
exemption  under  the  legislative  act. 

It  appears  in  the  case  that  twenty  acres  of  land  were  added 
to.  the  assessment  against  Corrigan  by  the  commissioners  of 
appeal,  without  notice  to  him.  This  was  illegal,  and  in  that 
respect  the  assessment  must  be  corrected. 

In  the  third  place,  in  the  case  of  Evans,  Stewart  and 
Howell,  it  appears  that  they  are  assessed  for  more  acres  of 
land  than  they  owned. 

It  does  not  distinctly  appear  that  the  tract  of  land  which 
they  owned  was  not  worth,  at  a  fair  valuation,  the  sum  for 
which  they  were  assessed,  and  inasmuch  as  they  failed  to 
apply  to  the  commissioners  of  appeal  for  relief,  the  assess- 
ment should  not  be  disturbed. 

The  remaining  objection  to  the  assessment  is  not  well  taken. 


STATE,   WILLIAM  J.  POULSON,   PEOSECUTOE,   v.  ALEXAN- 
DEE  MATTHEWS,  COLLECTOE  OF  WEST  AMWELL. 

1.  In  assessing  real  estate,  the  assessment  is  not  invalidated  by  mistaking 
the  name  of  the  owner. 

2.  Where  the  relator  has  failed  to  apply  to  the  commissioners  of  appeal 
for  relief,  the  court  may,  in  its  discretion,  refuse  to  aid  him. 


On  certiorari. 

Argued  at   February  Term,  1878,  before  Justices  Van 
Syckel,  Dixon  and  Reed. 
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State,  Poulson,  pros.,  v.  Matthews. 
For  the  plaintiff,  George  A.  Allen. 

For  the  defendant,  Charles  A.  Skillman. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  prosecutor,  who  lives  in  the  town- 
ship of  Raritan,  in  the  county  of  Hunterdon,  was  assessed,  in 
1876,  for  two  farms  lying  in  the  township  of  West  Amwell. 

The  objection  to  this  assessment  is,  that  the  farms  were 
owned,  not  by  the  plaintiff,  but  by  his  wife. 

This  does  not  invalidate  the  assessment.  The  seventh  sec- 
tion of  the  act  of  1874,  (Rev.,  p.  HQb,  pi.  120,)  provides 
that,  notwithstanding  any  mistake  in  the  name  of  the  owner 
of  real  estate,  the  assessment  shall  be  valid  and  effectual. 
State,  Tindall,  pros.,  v.  Vanderbilt,  4  Vr.  38. 

The  prosecutor  was  also  assessed  for  a  mortgage  on  land  in 
West  Amwell,  which  mortgage  belonged  to  the  estate  of 
Samuel  B.  Hudnut,  deceased,  of  which  he  was  one  of  the  ad- 
ministrators. 

The  evidence  shows  that  the  prosecutor  received  notice  of 
these  assessments,  and  that  he  failed  to  apply  to  the  commis- 
sioners of  appeal  for  relief,  so  that  they  could  have  had  an 
opportunity  to  correct  any  error  which  might  have  existed. 
Under  such  circumstances,  there  being  no  merits  in  the  plain- 
tiff's case  in  these  respects,  this  court  may,  in  its  discretion, 
refuse,  him  relief.  State,  International  and  Life  Assurance 
Co.,  pros.,  v.  Haight,  6  Vr.  284. 

The  prosecutor  was  also  assessed  for  personal  property  to 
the  amount  of  $800,  and  the  valuation  of  that  was  afterwards, 
without  notice  to  him,  increased  to  the  sum  of  $1000. 

For  this  he  was  not  taxable  in  West  Amwell,  as  he  resided 
in  the  township  of  R-aritau,  and  the  assessment  should,  there- 
fore, be  corrected  by  striking  that  sum  from  it. 

The  prosecutor  having  failed  to  apply  to  the  commissioners 
of  appeal,  no  costs  will  be  allowed  to  him. 


270  NEW  JERSEY  SUPREME  COURT. 


Fleruming  v.  Hoboken. 


DUDLEY  D.  FLEMMING  v.  THE  MAYOR  AND   COUNCIL  OF 
THE  CITY  OF  HOBOKEN. 

1.  A  plea  which  professes  to  answer  and  does  answer  only  part  of  a 
count,  is  good,  provided  that  part  is  material  and  severable  from  the 
rest  of  the  count  as  a  basis  of  recovery. 

U.  The  assignee  of  an  "  improvement  certificate "  is  not  affected  by 
fraudulent  representations  of  his  assignor  as  to  the  cost  of  the  work, 
made  after  the  assignment. 

3.  That  an  assessment  was  vacated  on  certiorari  before  it  conld  be  col- 
lected, is  a  sufficient  answer  to  an  allegation  of  want  of  due  diligence 
in  collecting  it. 


In  debt.     Motion  to  strike  out  pleas. 

Argued  at  February  Term,  1878,  before  Justices  Vaj* 
Syckel,  Dixon  and  Reed. 

For  the  motion,  James  F lemming  and  T.  N.  McCarter. 
Contra,  Gilbert  Collins  and  Robert  Gilchrist. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  The  declaration  in  this  case  is  founded  on 
4(  improvement  certificates "  of  the  same  character  as  that  in 
Knapp  v.  Hoboken,  10  Vroom  394,  and  the  counts  are  also 
similar  in  substance  to  those  of  that  cause. 

The  present  motion  is  to  strike  out  pleas  to  the  third  breach, 
as  assigned  in  several  counts,  which  is  to  the  effect  that  the 
defendants  did  not  use  due  diligence  in  making  and  collecting 
an  assessment  for  the  improvement  in  the  certificates  mentioned. 

The  first  plea  attacked  is  pleaded  in  terms  to  so  much  of 
that  breach  in  one  count  as  alleges  that  the  defendants  did  not 
use  due  diligence  in  making  the  assessment,  and  avers  that 
the  plaintiff  ought  not  to  maintain  his  action  therefor,  because 
the  defendants  did  use  due  diligence  in  making  the  assessment. 
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The  objection  urged  against  this  plea  is,  that  it  does  not 
answer  the  whole  of  the  breach. 

This  does  not  seem  to  me  to  be  a  valid  objection. 

The  plea,  in  its  beginning,  purports  to  answer  only  part  of 
the  breach,  and  that  part,  and  no  more,  it  answers  by  a  denial. 
The  part  so  answered  is  severable  from  the  rest  as  a  ground 
of  recovery,  the  making  of  the  assessment  being  quite  distinct 
from  its  collection  ;  and  it  is  also  material,  for  it  might  occa- 
sion a  different  measure  of  damages,  since  only  after  the  as- 
sessment is  made  and  confirmed,  does  interest,  as  such,  begin 
to  run  on  the  principal  mentioned  in  the  certificate  ? 

For  the  propriety  of  such  a  plea  there  is  abundant  au- 
thority. 1  Chitty  on  PL  523;  Steph.  on  PL  *257 ;  Clarkson 
v.  Lawson,  6  Bing.  587;  McGregor  v.  Gregory,  11  M.  &  W. 
287. 

Its  sufficiency  has  been  denied  in  the  courts  of  New  York. 

In  Sterling  v.  Sherwood,  20  Johns.  204,  Spencer,  C.  J., 
sustaining  a  demurrer  to  pleas,  censures  the  rule  laid  down 
by  Chitty,  and  cites,  as  opposed  to  it,  Riggs  v.  Deniston,  3 
Johns.  Cos.  205,  and  the  opinion  of  Willes,  C.  J.,  in  Bully- 
thorpe  v.  Turner,  Willes  475. 

The  case  of  Riggs  v.  Deniston,  however,  by  no  means  jus- 
tifies his  position,  for  there  the  pleas  condemned  professed  in 
their  introduction  to  answer  the  whole  count,  but  set  up  what 
answered  only  part.  Such  pleas  are  clearly  bad,  and  the 
proper  way  to  meet  them  is  by  demurrer.  Of  the  cases  cited 
in  Riggs  v.  Deniston  by  Kent,  J.,  to  support  his  judgment, 
Thomel  v.  Lassels,  Cro.  Jac.  26,  and  Ascue  v.  Sandeison, 
Oro.  Eliz.  433,  were  both  demurrers  to  pleas  manifestly  in- 
fected with  this  vice ;  and  the  other  so  cited,  Carr  v.  Donne, 
2  Vent.  193,  seems  to  be  of  the  same  character,  although  the 
report  is  somewhat  obscure. 

The  case  of  Bullythorpe  v.  Turner  (iibi  supra)  is  opposed 
to  the  rule  as  given  by  Chitty,  but  I  cannot  help  thinking 
that  it  rests  upon  a  misapprehension  of  Thornel  v.  Lassels, 
which  it  improperly  regards  as  being  contrary  to  Herlaken- 
■den's  case,  4  Rep.  62,  and  as  holding  that  a  plea,  wtych  pur- 
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ports  to  answer,  and  answers  only  part  of  a  count,  must  be 
bad.  The  remarks  of  Chief  Justice  Willes  are  also,  I  think, 
founded  on  error,  for  he  seems  to  suppose  that,  under  the 
rule,  the  defendant  has  only  to  plead  such  a  partial  plea  in 
order  to  drive  the  plaintiff  into  a  discontinuance,  and  he  does 
not  distinguish  between  a  defective  plea  to  the  whole  of  a 
count  and  a  valid  plea  to  part  of  a  count. 

Sterling  v.  Sherwood  was  followed  in  Hickok  v.  Coates,  2 
Wend.  419 ;  Slocum  v.  Despard,  8  Wend.  615,  and  Etheridge 
v.  Osborn,  12  Wend.  399 ;  but  in  the  last  case,  Judge  Suth- 
erland, who,  in  8  Wend.  615,  had  followed  Sterling  v.  Sher- 
wood without  criticism,  states  that  if  it  were  an  open  question,, 
he  would  regard  the  rule  laid  down  by  Chitty  as  the  sound 
one,  but  that  the  rule  in  New  York  is  settled  otherwise. 

I  think,  therefore,  that  we  should  adhere  to  the  English 
rule.  Neither  it  nor  its  consequences,  as  usually  stated,  were 
at  all  irrational.  If  the  plea  answer  all  it  professes  to  answer, 
and  that  is  a  material  and  severable  part  of  the  count,  and  no 
other  defence  be  interposed  to  the  rest  of  the  count,  then  the 
plaintiff  must  reply  or  demur  to  the  plea ;  and  as  to  the  part 
of  his  count  not  answered,  he  must  enter  judgment  as  by  nil 
dicit,  or  he  will  work  a  discontinuance.  Herlakenden's  case, 
4  Rep.  62;  Weeks  v.  Peach,  1  Salk.  179. 

If  the  rest  of  the  count  be  elsewhere  answered,  the  plaintiff 
cannot  take  judgment  by  nil  dicit,  for  the  whole  of  his  claim 
is  then  put  in  issue.      Clarkson  v.  Lawson,  6  Bing.  587. 

If  the  plea  profess  to  answer  the  whole  count,  but,  in  its 
substance,  answer  only  part,  the  plaintiff  should  demur,  for 
the  plea  is  bad.  Earl  of  Manchester  v.  Vale,  1  Saund.  27 ; 
and  see  Williams'  notes  to  this  case ;  Woodward  v.  Robinson, 
1  Strange  302 ;  Everard  v.  Paterson,  6  Taunt.  625 ;  Earl  of 
St.  Germains  v.  Willan,  2  B.  &  C.  216. 

This  plea  should  stand. 

The  second  plea  attacked  is  to  the  same  point  of  the  breach 
as  the  first,  and  the  answer  it  sets  up  is  that,  after  the  making 
of  the  improvement  mentioned,  the  defendants  caused  an  as- 
sessment to  be  made,  and  afterwards  it  was  removed  into  this 
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court  by  certiorari,  and  thereupon,  before  defendants  could 
collect  it,  it  was,  by  the  judgment  of  this  court,  annulled,  and 
that  immediately  afterwards  the  defendants  proceeded  to- 
make  a  new  assessment,  and  did  make  and  confirm  one,  and 
have  used  due  diligence  in  collecting  the  same. 

Bearing  in  mind  the  complaint  which  these  facts  are  alleged 
to  meet,  the  want  of  due  diligence  in  making  the  assessment, 
the  vice  of  the  plea  is  apparent.  It  neither  in  terms  avers 
the  use  of  due  diligence  in  the  making,  nor  states  facts  which, 
by  a  necessary  legal  inference,  either  establish  such  diligence 
or  excuse  the  want  of  it.  If  bound  to  use  due  diligence  in 
making  an  assessment,  the  defendants  did  not  necessarily  ful- 
fill their  obligation  by  making  an  assessment  which  was 
vacated,  and  then,  as  soon  as  they  could,  making  another. 
Perhaps,  by  due  diligence,  the  first  assessment  would  have 
been  sooner  or  correctly  made. 

This  plea  should  be  struck  out. 

The  third  plea  is  like  the  second,  except  that  it  avers  that 
the  cause  of  setting  aside  the  assessment  was  that  the  con- 
tractors (under  whom  the  plaintiff  claims,)  and  others  had 
fraudulently  deceived  the  defendants  as  to  the  true  cost  of  the 
work  and  materials  employed  in  the  improvement,  and  had 
made  unjust  and  excessive  charges  therefor,  and  had  fraudu- 
lently induced  the  defendants,  and  the  commissioners  of  assess- 
ment, to  believe  that  the  lands  benefited  by  the  improvement 
would  be  and  were  benefited  to  the  full  extent  of  the  cost 
charged,  whereas  they  were  only  benefited  to  the  amount  of 
the  second  assessment. 

I  do  not  see  how  this  averment  helps  the  validity  of  the 
plea.  It  may  be  important  to  show  these  facts  at  the  trial 
for  the  purpose  of  aiding  in  the  determination  of  what  should 
be  deemed  due  diligence,  but  they,  with  the  other  facts 
pleaded,  do  not  necessitate  the  conclusion  that  due  diligence 
was  used  or  negligence  excused.  If  the  aim  of  the  pleader 
was  to  set  up  such  fraud  of  the  contractors  as  would  estop 
them  from  complaining  of  the  delay  in  making  the  assess- 
ment, and  to  charge  the  consequences  thereof  upon  the  plain- 
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tiff,  as  assignee  of  the  contractors,  he  has  failed  of  his  purpose 
for  want  of  an  allegation  that  the  fraudulent  conduct  was 
prior  to  the  assignment.      Cornish  v.  Bryan,  2  Stockt.  146. 

This  plea,  therefore,  is  also  bad,  and  must  be  struck  out. 

The  fourth  plea  assailed  is  to  so  much  of  the  same  breach  as 
alleges  want  of  due  diligence  in  collecting  the  assessment,  and 
avers  that  the  defendants  made  an  assessment,  and,  before  they 
•could  collect  the  same,  it  was  removed  to  this  court  by  certio- 
rari, and  set  aside.  This  is  a  good  answer  to  that  part  of  the 
breach  which  it  professes  to  meet.  It  asserts  that  they  could 
aiot  collect  it  before  it  was  removed,  and,  of  course,  after  that 
their  power  to  collect  was  legally  at  an  end. 

This  plea  may  stand. 

'The  fifth  plea  is  like  the  fourth,  except  that  it  alleges  that 
after  the  first  assessment  was  set  aside,  the  defendants  imme- 
diately made  another  assessment,  and  have  used  due  diligence 
in  collecting  that. 

This  plea  also  may  remain. 

The  sixth,  seventh,  eighth,  ninth  and  tenth  pleas  com- 
plained of  correspond  respectively  with  the  first,  second, 
third,  fourth  and  fifth,  but  relate  to  a  similar  breach  assigned 
in  another  count,  and  on  a  different  certificate.  For  the  rea- 
sons above  stated,  the  seventh  and  eighth  pleas  will  be  struck 
out,  and  the  sixth,  ninth  and  tenth  will  be  allowed  to  staud. 


STATE,    EDWARD   R.    KELLOGG    ET  AL.,   PROSECUTORS,   v. 
THE  CITY  OF  ELIZABETH. 

1.  Land  which  can  be  drained  into  a  trunk  sewer  only  after  connecting 
laterals  are  built,  cannot  be  assessed  for  the  cost  of  the  trunk  until 
such  laterals  are  constructed. 

2.  In  levying  assessments,  statutory  directions  which  are  designed  to 
guard  private  rights  and  remedies,  must  be  fully  obeyed. 
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On  certiorari  to  remove  assessment  for  construction  of  sewer 
on  Wall  street,  city  of  Elizabeth. 

Argued  at  November  Term,  1877,  before  Justices  Scudder, 
Dixon  and  Reed. 

For  the  prosecutors,  W.  J.  Magie. 

For  the  defendant,  R.  E.  Chetwood. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  These  certiorari^  bring  up  the  proceedings 
and  assessment  for  the  construction  of  a  sewer  in  Wall  street, 
Elizabeth. 

We  think  that,  inasmuch  as  the  sewer  has  been  constructed 
under  circumstances  which  fairly  apprised  the  property  owners 
benefited  that  the  city  expected  to  levy  an  assessment  there- 
for, and  those  owners  have  omitted  to  appeal  to  the  courts 
until  the  public  money  was  expended,  they  are  now  estopped 
from  complaining,  save  as  to  the  legality  of  the  assessment. 

The  sewer  is  one  known  as  a  trunk  sewer :  that  is,  it  is  the 
main  sewer,  through  which,  by  means  of  lateral  sewers  empty- 
ing into  it,  a  certain  district  is  intended  to  be  drained.  The 
only  laterals  constructed  are  two  short  ones  in  First  and  Sec- 
ond streets,  and  no  others  are  yet  determined  upon,  or  even 
applied  for,  while  the  area  of  assessment  embraces  all  the  ter- 
ritory which  it  is  expected  will  be  drained  when  the  whole 
system  of  laterals  is  completed. 

The  principles  on  which  the  assessment  was  levied  are  thus 
stated  by  one  of  the  commissioners,  whose  evidence  is  not  dis- 
puted :  "  Before  making  this  assessment,  the  commissioners 
were  aware  that  the  surface  water  of  a  portion  of  this  district 
could  not  be  drained  by  this  sewer  without  the  construction 
of  connecting  sewers ;  the  lots  thus  situated  had  no  immedi- 
ate connection  of  any  kind  with  this  sewer;  we  assessed  such 
lots  with  reference  to  the  ultimate  benefit  which  they  would 
derive  when  the  whole  system  was  completed,  and  the  con- 
necting sewers  were  built ;  in  assessing  lots  in  the  district,  the 
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surface  water  of  which  was  drained  by  this  sewer,  we  did  not 
restrict  the  assessment  to  the  benefit  thus  derived ;  we  included 
the  benefit  which  we  considered  was  derived  by  increase  of 
value  from  having  a  portion  of  the  sewer  completed ;  that 
portion  was  not  capable  of  being  used  without  connecting 
sewers.  *  *  *  We  did  not  distinguish  between  the  bene- 
fits received  by  each  lot>  from  the  carrying  off  of  the  surface 
water,  and  carrying  off  the  sewage  from  the  houses  built  on 
the  lots ;  they  received  a  benefit  from  having  a  portion  of  the 
sewer  built  and  the  outlet  brought  nearer  to  them,  either  for 
surface  drainage  or  for  sewerage  drainage;  our  estimate  in- 
cluded both  surface  and  sewerage  drainage.  *  *  *  We 
made  the  assessment  upon  the  supposition  that  the  system  of 
sewers  shown  on  this  map  would  be  carried  out.  *  *  * 
We  made  no  difference  in  assessments  where  there  was  a  con- 
necting sewer  on  one  side  and  none  on  the  other ;  so  that  a  lot 
on  First  street,  upon  the  connecting  sewer  already  built,  would 
be  assessed  no  more  than  one  on  the  other  side,  where  no  con- 
necting sewer  was  built." 

This  extract  from  the  proofs,  together  with  the  assessment 
map  and  schedule,  shows  that  the  expense  of  constructing  this 
sewer  was  assessed  as  though  the  sewerage  system,  throughout 
the  entire  district,  were  completed  and  in  operation.  All  the 
contingencies,  on  which  depends  the  construction  of  laterals 
necessary  to  make  this  maiu  sewer  of  the  least  benefit  to  much 
of  the  property  assessed,  were  disregarded,  and  these  laterals 
were  considered  as  already  built,  so  far  as  this  assessment  was 
concerned.  Such  a  course  is  in  violation  of  the  doctrine  of 
adjudged  cases. 

The  special  and  peculiar  benefit  which  will  legalize  an  as- 
sessment for  the  expense  of  a  local  improvement,  must  be  a 
present  benefit  immediately  accruing  from  the  construction  of 
the  work  in  question.  State,  N.  J.  R.  R.  &  T.  Co.,  pros.,  v. 
Elizabeth,  8  Vroom  330. 

Land  owners  cannot  be  assessed  for  intended  benefits  which- 
may  never  be  realized ;  mere  speculative  benefits  are  not,  in 
reality,  benefits.  In  matter  of  drainage  along  Pequest  River, 
10  Vroom  433. 
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It  by  no  means  follows  from  this  that  the  property  lying 
on  the  line  of  intended  laterals  must  escape  assessment  for  the 
expense  of  making  the  trunk  sewer.  The  constitution  guards 
it  from  such  a  burden  only  until  the  compensating  benefit  is 
actually  received.  When  the  laterals  are  built,  so  that  sewer- 
age through  the  mains  is  furnished  to  this  property,  then  it 
will  be  lawful  for  the  corporation  to  reimburse  itself  for  the 
cost  not  only  of  the  laterals,  but  also  of  this  principal  sewer, 
so  far  as  the  peculiar  advantage  then  accruing  to  that  property 
will  warrant.  But,  in  the  meantime,  the  corporation  whose 
officers  have  expended  the  public  funds  must  itself  bear  the 
load. 

The  final  assessment  in  this  case  was  made  under  a  supple- 
ment to  the  city  charter,  approved  April  4th,  1873,  (Pamph. 
L.,  p.  778,)  which  requires  that,  as  a  basis  therefor,  a  prelimi- 
nary report  shall  be  made  by  the  commissioners,  in  which 
shall  be  shown  what  lands  are  benefited  by  the  improvement, 
an  estimate  of  the  said  benefits,  and  what  proportion  of  the 
whole  amount  of  the  cost  ought  to  be  assessed  against  each 
tract  benefited  ;  and  the  act  makes  this  estimate  of  benefits 
conclusive  upon  the  owners,  unless  an  appeal  to  the  courts  be 
taken  within  sixty  days  after  its  approval  by  the  common 
council.  In  the  proceedings  before  us,  the  preliminary  report 
is  fatally  defective,  in  that  it  fails  to  set  out  at  all  the  bene- 
fits which  the  commissioners  deemed  the  several  lots  re- 
ceived from  the  improvement,  and  hence  the  opportunity  of 
appeal  was  not  afforded.  The  proportion  of  benefits,  stated 
in  dollars  and  cents,  appears  in  a  schedule  annexed  to  the 
report,  but  manifestly  the  commissioners  did  not  think  these 
figures  indicated  the  actual  advantages,  for  they  say  that  if 
the  whole  amount  which  ought  to  be  assessed  be  greater  or 
less  than  the  sum  total  of  these  proportions,  then  each  of 
said  several  amounts  should  be  increased  or  diminished  pro 
rata.  Of  course  no  increase  beyond  the  actual  benefits  could 
have  been  thought  permissible. 

The  substance  of  the  notice  for  objections  to  this  report, 
•required,  by  the  fifth  section  of  the  said  supplement,  to  be 
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given  through  the  post-office,  was  also  insufficient.  It  does 
not  seem  to  have  designated  any  time  or  place  for  hearing. 
Such  statutory  directions  as  to  notice  must  be  fully  obeyed. 
State,  Kohler,  pros.,  v.  Guttenberg,  9  Vroom  419. 

For  these  reasons,  the  preliminary  report  and  the  final 
assessment  must  both  be  set  aside,  with  costs. 


STATE,  ELIAS  B.  WATEOUS  ET  AL.,  PROSECUTORS,  v.  THE 
CITY  OF  ELIZABETH. 

1.  When  the  charter  of  a  city  professes  to  grant  power  to  pave  streets, 
and  to  make  contracts,  borrow  money  and  levy  taxes  therefor,  and 
also  directs  that  the  paving  shall  be  done  at  the  expense  of  the  owners 
of  the  land  along  the  line  of  the  street,  and  that  the  whole  cost  shall 
be  assessed  upon  such  land,  the  unconstitutionality  of  this  direction 
does  not  invalidate  the  grant. 

2.  By  its  charter  passed  in  1863,  (Pamph.  L.,  p.  109,)  the  supplement  of 
1873,  (Pamph.  L.,p.  778,)  and  that  of  1875,  (Pamph.  L.,p.  637,)  the 
city  of  Elizabeth  obtained  power  to  levy  an  assessment  on  lands  bene- 
fited for  the  expense  of  paving  streets  ;  and  under  the  supplement  of 
1870,  (Pamph.  L.,  p.  754,)  it  acquired  the  right  to  levy  a  second  as- 
sessment, on  the  first  being  vacated  for  illegality. 

3.  The  supplement  of  1873,  (Pamph.  L.,  p.  778,)  substitutes  a  new  method 
of  levying  assessments  instead  of  that  prescribed  in  the  charter  of 
1863,  (Pamph.  L.,  p.  109,)  and  therefore,  by  implication,  repeals  the 
earlier  act,  pro  tanto. 

On  certiorari. 

Argued   at   February  Term,  1878,  before  Justices  Van 
Syckel,  Dixon  and  Reed. 

For  the  prosecutors,  W.  J.  Magie  and  G.  P.  Smith. 
For  the  defendants,  R.  K  Chetwoqd. 

The  opinion  of  the  court  was  delivered  by 

Dixox,  J.     This  certiorari  brings  up  an  assessment   for 
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paving  Rahway  avenue  between  Cherry  street  and  the  city- 
limits. 

The  first  reason  relied  on  for  setting  the  same  aside  is,  that 
the  provisions  of  the  city  charter,  under  which  the  authorities 
assumed  to  pave  the  street  and  assess  a  portion  of  the  cost  on 
the  prosecutors,  are  unconstitutional  and  void.  The  argu- 
ment  presented  is  that  the  charter,  approved  March  4th, 
1863,  (Pamph.  L.,  p.  109,)  in  terms  authorized  the  city  to 
pave  streets  at  the  expense  of  the  owners  of  land  on  the  line 
of  the  streets,  and  required  the  whole  cost  to  be  assessed  on 
such  land,  and  as  these  provisions  for  paying  the  expense  are 
unconstitutional,  (Bogert  v.  City  of  Elizabeth,  12  C.  E.  Green 
568,)  the  whole  provision  is  of  like  character,  (State,  Chamber- 
lain, pros.,  v.  Hoboken,  9  Vroom  111,)  and  gave  no  power 
whatever  to  the  city. 

It  does  not,  however,  seem  to  me  that  this  conclusion  is 
sound.  At  the  time  of  the  adoption  of  this  charter,  it  was  not 
the  commonly  received  opinion, even  as  expressed  by  our  courts, 
that  the  legislature  could  not  direct  just  such  an  assessment  as 
is  here  prescribed,  (State  v.  Council  of  Elizabeth,  1  Vroom  365  ; 
S.  C.f  2  Vroom  547,)  and  hence  it  is  reasonable  to  assume 
that  all  parties,  the  corporation,  the  contractor  and  the  land 
owners,  acted  on  the  idea  that  the  grant  of  power  was  valid. 
That  idea  would  not  establish  the  validity  of  the  grant,  but 
it  demonstrates  the  danger  of  injustice  in  deciding  against  the 
power,  and  would  intensify  that  caution  with  which  courts 
always  proceed  when  asked  to  adjudge  that  a  legislative  enact- 
ment is  in  violation  of  the  fundamental  law.  In  this  case  it 
is  not  claimed  that  the  legislature  could  not  grant  the  power 
to  pave  without  also  providing  a  constitutional  mode  for  as- 
sessing the  expense;  but  the  prosecutors  insist  that,  in  this 
law,  the  authority  to  make  the  improvement  is  so  interwoven 
with  this  method  of  raising  the  funds,  that,  the  latter  failing, 
the  former  also  must  fall.  The  authority  is  not  declared  to- 
be  thus  dependent  by  the  express  terms  of  the  act,  nor  is  i : , 
I  think,  by  any  necessary  implication.  The  leading  purpose 
in  the  mind  of  the  law  makers  was,  doubtless,  the  execution 
of  local  improvements;  to  this,  the  power  of  assessment  was 


280  NEW  JERSEY  SUPREME  COURT. 


State,  Watrous,.  pros.,  v.  Elizabeth. 


but  incidental;  it  was  the  means  of  reimbursing  the  corpora- 
tion, after  the  improvement  was  completed.  Though  every 
provision  of  the  charter  as  to  assessments  be  obliterated,  there 
still  remains  constitutional  power  enough  for  carrying  on  .such 
public  works.  The  defendant  is  a  duly  organized  municipality, 
authorized  to  make  contracts,  binding  on  itself,  for  paving 
streets,  {Charter,  §§  92,  123);  to  borrow  money  for  such  pur- 
poses, (§  35) ;  and  to  levy  taxes  therefor,  (§  64,  ^  XL, 
XIII.) 

In  these  important  respects,  it  differs  from  those  bodies  which 
in  State,  Gaines,  pros.,  v.  Hudson  Co.  Av.  Com'rs,  8  Vroom  12, 
and  State,  McClosky,  pros.,  v.  Chamberlain,  8  I rroom  388,  were 
restrained  from  exercising  asserted  power  for  want  of  constitu- 
tional means  to  meet  the  expense  thereof.  I  am,  therefore,  of 
opinion  that  the  charter  granted  to  the  city  a  power  to  pave 
streets  independent  of  the  authority  to  assess,  and  free  from 
taint  through  its  unconstitutionality.  This  power  having  been 
exercised,  and  in  a  way  to  confer  special  benefit  on  land  owners 
at  public  expense,  the  court  should  sustain  every  proper  attempt 
to  exact  from  those  owners  a  tax  proportioned  to  such  benefit. 

It  remains  to  consider,  under  this  reason,  whether  any  such 
tax  has  been  authorized. 

A  supplement  to  the  charter,  approved  April  4th,  1873, 
{Pamph.  L.,  p.  778,)  directs  the  appointment  of  commission- 
ers of  assessment,  who  are  to  make  all  assessments  for  the 
costs  and  expenses  of  all  public  improvements  thereafter  to 
be  made,  as  well  as  such  other  assessments  for  work  then 
already  done  as  the  city  council  should  refer  to  them.  The 
paving  of  Rahway  avenue  was  at  that  time  in  progress,  and 
I  think  it  is  embraced  within  a  fair  construction  of  these 
clauses,  notwithstanding  some  doubt  as  to  the  applicability  to 
such  a  case,  of  the  procedure  pointed  out  by  this  supplement. 
The  doubt  springs  from  the  fact  that  the  act  seems  to  require 
the  "proportionate  assessment"  to  be  made  forthwith  on  the 
passage  of  the  ordinance  for  the  improvement.  This  difficulty 
is,  however,  removed  by  the  supplement  of  April  9th,  1875, 
{Pamph.  L.,  p.  637,)  which  enacts  that  a  new  board  of  com- 
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missioners  of  assessment  shall  be  appointed,  who  are  to  per- 
form the  duties  and  act  in  all  respects  as  required  by  the  sup- 
plement of  1873 ;  that  all  assessments  required  to  be  made  for 
the  cost  and  expenses  of  paving,  &c,  where  such  assessments 
have  not  yet  been  ratified,  shall  be  made  by  said  board  in  the 
manner  required  by  the  act  of  1873,  except  that  the  validity 
of  such  assessments  shall  not  be  questioned  by  reason  of  their 
report  and  estimate  not  having  been  made  at  the  time  required 
by  the  last  mentioned  act,  but  the  said  board,  upon  the  city 
council  directing  them  to  make  an  assessment  for  such  im- 
provement, shall  proceed  in  the  manner  required  by  said  act, 
the  same  as  if  the  ordinance  for  the  improvement  had  been 
passed  immediately  prior  to  the  time  of  such  direction.  At 
the  date  of  this  supplement  of  1875,  no  assessment  for  this 
improvement  had  yet  been  ratified.  Hence  it  came  within 
the  act.  Thereafter  an  assessment  was  made,  which  this 
court,  at  November  Term,  1876,  (State,  Woodruff,  pros.,  v. 
City  of  Elizabeth,  10  Vroom  55,)  set  aside  for  want  of  due 
notice  to  the  land  owners. 

By  section  thirteen  of  a  supplement  approved  March  1 7th, 
1870,  (Pamph.  L.,  p.  754,)  it  is  provided  that  whenever,  by 
reason  of  any  illegality,  &c,  any  assessment  shall  be  set  aside, 
the  council  may  re-institute  the  proceedings  on  the  same  basis 
on  which  the  original  proceedings  were  based,  or  otherwise, 
and  lawfully  proceed  thereon  the  same  as  though  the  former 
proceedings  had  not  been  had ;  and  accordingly  the  council,  on 
February  20th,  1877,  directed  the  commissioners  of  assess- 
ment to  make  and  report  a  new  assessment.  This  would  jus- 
tify a  re-assessment,  provided  a  constitutional  principle  of 
assessment  had  been  prescribed.  Such  a  principle  is  laid 
down,  both  in  the  supplement  of  1873  referred  to,  and  in  the 
general  law  respecting  assessments  in  cities,  approved  April 
21st,  1876.     Pamph.  L.,  p.  296. 

Hence  I  conclude  that  the  legislation  upon  which  the  pres- 
ent improvement  and  assessment  rest  is  valid  and  sufficient, 
and  that  the  first  reason  is  without  foundation. 

Another  reason  assigned  is  that  the  ratification  of  the  assess- 
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nient,  without  affording  the  prosecutors  a  hearing  before  the 
city  council,  or  a  committee  thereof,  was  in  contravention  of 
the  charter. 

This  reason  is  based  upon  the  assumption  that  section  one 
hundred  and  seven  of  the  charter  of  1863,  requiring  notice  to 
be  given  of  a  hearing  before  a  committee  of  council  as  to  cer- 
tain assessments,  and  which  was  passed  upon  in  State,  Kellogg,, 
pros.,  v.  Elizabeth,  8  Vroom  353,  applies  to  this  case.  But  I 
think  this  is  an  error.  That  section  embraces  only  such  cer- 
tificates of  assessment  as  are  made  under  designated  sections 
of  the  act  of  1863,  and  hence  does  not  reach  this  assessment. 
Moreover,  so  fully  does  the  supplement  of  1873  direct  the  pro-, 
ceedings  for  levying  and  confirming  assessments,  that,  in  my 
judgment,  it  should  be  taken  as  substituting  its  method  for 
that  prescribed  in  the  earlier  act,  and  therefore  as  so  far  re- 
pealing it  by  implication.  Rex  v.  Color,  4  Burr.  2026  ;  Mur- 
doch v.  City  of  Memphis,  20  Wall.  590,  (616.) 

The  other  reasons  alleged  are,  in  effect,  that  the  assessment 
greatly  exceeds  the  actual  benefits  to  the  lands  of  the  prose- 
cutors. 

This  fact  seems  to  me  to  be  made  out  by  that  degree  of 
proof  necessary  to  overcome  the  report  of  the  commissioners. 
The  improvement  was  the  laying  of  a  Telford  pavement. 
The  contract  was  made  February,  1872,  for  prices  which,  at 
the  estimated  quantities,  would  amount  in  the  whole  to 
$47,980.  The  exact  time  for  the  completion  of  the  work 
does  not  appear,  but  it  advanced  so  slowly  that  the  contractor 
was  obliged  to  ask  for  and  received  an  extension,  and  his  final 
estimate  was  not  made  up  until  July  1st,  1874;  and  as  sev- 
enty five  per  cent,  of  the  price  was  paid  as  the  work  pro- 
gressed, a  large  accumulation  of  interest  was  thus  occasioned 
Avithout  corresponding  benefit  to  property  owners  by  enjoy- 
ment of  the  completed  roadway.  The  amount  paid  the  con- 
tractor was  $57,830.  The  total  cost  and  expenses,  including 
interest  to  time  of  assessment,  are  said  to  be  §74,869,  of 
which  $74,150  were  assessed  on  the  lands  benefited.  The 
evidence,  which  is  largely  in  the  shape  of  reports  of  commit- 
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tees  of  the  council  to  whom  complaints  were  referred  for  in- 
vestigation, shows  that  the  work  was  very  imperfectly  done — 
by  no  means  as  the  contract  required.  It  is  not  alleged  that 
the  contract  prices  were  inadequate.  In  view  of  these  facts, 
it  is  plain  that  the  amount  assessed  greatly  exceeds  the  fair 
cost  of  the  work  done,  and  this  lends  much  force  to  the 
opinions  of  the  witnesses  that  it  also  exceeds  the  benefits 
received. 

For  this  reason,  the  assessment   against   the   prosecutors 
should  be  set  aside,  with  costs. 


STATE,  JOHN   H.  SUTPHIN  ET  AL.,  PROSECUTOKS,  v.  THE 
CITY  OF  ELIZABETH. 

Under  the  supplement  to  the  charter  of  the  city  of  Elizabeth,  approved 
April  4th,  1873,  (Pamph.  L.  778,)  the  commissioners  of  assessment,  in 
distributing  the  burdens,  must  take  into  consideration  all  the  lands 
benefited,  even  though  some  of  the  lands,  for  peculiar  reasons,  are  not 
subject  to  assessment. 


On  certiorari. 

Argued  at  February  Term,  1878,  before  Justices  Van 
Syckel,  Dixon  and  Reed. 

For  the  prosecutors,  W.  J.  Magie  and  G.  P.  Smith. 
For  the  defendant,  R.  E.  Chetwood. 

The  opinion  of  the  court  was  delivered  by 

•Dixon,  J.  This  certiorari  brings  up  an  assessment  made 
in  June,  1877,  for  benefits  received  by  opening  Stiles  street. 

When  the  street  was  opened  in  February,  1873,  the  then 
commissioners  of  assessment  awarded  to  Luke  H.  Higgins 
$4915  for  land  taken,  and  reported  that  the  residue  of  his 
land  was  not  benefited,  and    likewise  awarded  to  Mary  H. 
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Brown  $3898.67  for  land  taken,  and  reported  that  the  residue 
of  her  land  was  benefited  to  the  value  of  §1388,  and  that 
therefore  the  difference,  §2510.67,  should  be  paid  to  her. 
These  awards  were  accordingly  paid. 

When,  in  1877,  new  commissioners  proceeded  to  assess  for 
benefits,  they  thought  that  they  must  exclude  these  remaining 
tracts  of  Higgins  and  Brown  from  their  consideration,  and 
hence  they  reported  that  they  had  done  so,  and  had  levied 
then  assessment  only  on  the  rest  of  the  lands  which,  in  their 
judgment,  were  benefited.  This  was  wrong.  The  supple- 
ment of  April  4th,  1873,  (Pamph.  L.,  p.  778,)  which  was 
their  guide,  required  them  to  include  in  the  assessment  dis- 
trict all  lands  benefited,  and  to  assess  against  each  tract  within 
that  district  its  due  proportion  of  burden.  Although  some 
of  the  lots  may  be  legally  relieved  from  assessment  by  reason 
of  their  having  already  satisfied  the  claim,  or  otherwise,  yet 
still  the  commissioners  must  ascertain  the  benefits  accruing  to 
such  parcels,  in  order  to  fairly  apportion  the  burdens  which 
the  other  tracts  are  to  bear.  Ropes  v.  Essex  Public  Road 
Board,  ante  p.  64. 

For  this  reason,  the  assessment  must  be  set  aside,  with  costs. 


THE  UNION  NATIONAL  BANK   OF  FKENCHTOWN  v.  WIL- 
LIAM J.  POULSON  ET  AL.,  ADMINISTKATOKS,  &c. 

On  a  judgment  against  administrators  no  execution  can  issue,  if,  at  the 
time  of  entering  the  judgment,  the  administrators  had  made  applica- 
tion in  writing  to  the  proper  Orphans'  Court,  representing  their  estate 
to  be  insolvent. 


In  case. 

Argued   at   February   Term,  1878,  before  Justices  Van 
Syckel,  Dixox  and  Reed. 
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Union  National  Bank  v.  Poulson. 
For  the  plaintiff,  J.  A.  Bullock  and  J.  N.  Voorhees. 

For  the  defendants,  George  A.  Allen. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  On  December  12th,  1877,  the  defendants 
made  application  in  writing  to  the  Orphans'  Court  of  Hun- 
terdon county,  wherein  they  were  appointed  administrators, 
representing,  on  oath,  that  the  real  and  personal  estate  of  the 
decedent  was  insufficient  to  pay  his  debts,  and  obtained  a  rule 
for  notice  to  creditors,  according  to  the  eighty  second  section 
of  the  Orphans'  Court  act.  Rev.,  p.  770.  On  Decem- 
ber 20th,  1877,  the  plaintiff  entered  judgment  in  this  cause 
and  issued  execution,  which  the  defendants  now  move  to  set 
aside.  They  are  entitled  to  their  motion.  The  eighty  eighth 
section  of  the  same  statute  (Rev.,  p.  772,)  explicitly  forbade 
the  issuing  of  the  writ.  The  plaintiff1  insists  that  because  the 
defendants  received  their  letters  of  administration  on  Feb- 
ruary 19th,  1873,  and  on  that  day  took  the  ordinary  nine 
months'  rule  to  bar  creditors,  these  revised  statutes  are  not 
applicable,  not  being  retroactive ;  and  the  case  of  Taylor  v. 
Volk,  Executrix,  9  Vroom  204,  settles  the  point  that  they  are 
entitled  to  execution,  because  insolvency  proceedings  were  not 
instituted  within  ten  months  after  the  date  last  named.  Even 
conceding  that  the  question  is  not  to  be  determined  by  the 
revised  statutes,  the  defendants'  right  appears  to  be  the  same, 
for  the  sections  already  cited  are  substantial  copies  of  the 
third  and  twelfth  sections  of  the  insolvent  estates  act,  (Nix. 
Dig.  419);  and  the  case  of  Taylor  v.  Volk,  Executrix,  does 
not  touch  the  matter  in  controversy.  The  decision  there  simply 
was,  that  the  right  to  execution  was  suspended  for  ten  months 
after  the  making  of  the  usual  nine  months'  order  to  limit 
creditors ;  and  if  within  those  ten  months  the  insolvency  pro- 
ceedings were  prosecuted,  such  suspension  continued.  But  if 
they  are  not  then  begun,  they  may  be  subsequently  com- 
menced under  the  laws  now  invoked,  and  upon  judgments- 
entered  during  their  pendency,  no  execution  can  issue. 

Let  the  execution  be  set  aside,  with  costs. 
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JAMES  JOHNSON,  TRUSTEE,  v.  JACOB  KAISER,  SURVIVING 
PARTNER  OF  ACKERSON  &  KAISER.  PARTNERS. 

1.  A  surviving  partner,  in  an  action  against  himself  to  recover  a  dent 
which  lie  individually  incurred,  can  set  off  a  claim  of  the  firm  against 
the  plaintiff. 

2.  The  set-off  must  have  been  a  subsisting  right  in  the  defendant  at  the 
time  the  action  was  commenced. 


This  was  an  action  brought  by  the  plaintiff,  as  trustee  of 
one  Middleton  Bell,  to  recover  for  amount  of  fruit  sold  to 
the  defendants.  The  defendants  pleaded  payment,  with 
notice  of  a  set-off  of  a  note  for  $698,  due  by  Johnson,  in- 
dividually, to  defendant,  Kaiser,  individually.  Ackerson 
died  after  plea  filed.  The  cause  was  referred.  The  referee 
refused  to  allow  the  set-off.  On  the  coming  in  and  filing  the 
postea,  the  defendant  moves  for  a  new  trial. 

Argued  at  February  Term,  1878,  before  Justices  Van 
Syckel,  Dixon  and  Reed. 

For  the  motion,  /.  R.  Emery. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  action  of  the  referee  in  refusing  to  allow 
the  set-off,  upon  which  action  this  application  is  based,  was 
clearly  right.  It  seems  to  be  true  that  a  surviving  partner, 
to  whom  all  the  right  of  action  survives,  can  set  off  a  debt  due 
to  him  individually,  in  an  action  brought  against  him  as  such 
surviving  partner,  for  the  recovery  of  a  claim  due  from  the 
partnership. 

The  surviving  partner  could  bring  an  action  for  such  claim, 
and  could  join  with  it  in  the  same  action  a  claim  due  to  him 
individually.     Hancock  v.  Haywood,  3  T.  R.  433. 

The  right  to  interpose  the  set-off  is  clear  upon  principle 
and  authority.  French  v.  Andrade,  6  T.  R.  582 ;  Slipper  v. 
Stidstone,  5  T.  R.  493. 
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But  it  appears  that  the  death  of  Ackerson  occurred  after 
plea  filed.  At  the  time  of  the  commencement  of  the  action, 
therefore,  there  was  not  in  existence  this  individual  claim  of 
Ackerson  against  Johnson. 

It  first  arose  by  legal  operation,  by  the  death  of  one  of  the 
partners,  throwing  upon  the  survivor  the  right  of  action. 

The  rule  in  England  is  well  established  that  there  must  be 
an  existing-  right  to  bring;  a  cross-action  at  the  time  of  suing; 

©  ©  O  © 

out  the  writ. 

The  older  cases  indicated  that  if  the  claim  existed  at  the 
time  of  filing  the  plea,  it  was  well  pleaded.  Lucus  v.  Marsh, 
Barnes  453 ;  Sullivan  v.  Montague,  Doug.  106 ;  Reynolds  v. 
Beerling,  Doug.  112,  n. 

Even  this  rule  would  not  aid  the  defendant  in  the  present 
action.  But  this  idea  was  abandoned  by  the  English  courts, 
and  they  finally  placed  the  doctrine  as  it  now  exists,  namely, 
that  at  the  time  of  commencing  the  action  the  set-off  must  be 
a  subsisting  right  of  action.  Evans  v.  Prosser,  3  T.  R.  186; 
Hankey  v.  Smith,  3  T.  R.  509 ;  Babington  on  Set-off,  p.  68. 

The  Supreme  Court  of  New  York,  in  the  case  of  Carpen- 
ter v.  Butterfield,  3  Johns.  Cases  145,  had  occasion  to  consider 
the  English  cases  with  reference  to  their  application  to  the 
New  York  statute  of  set-off. 

Opinions  were  delivered  by  Justices  Kent,  Thompson  and 
Radcliff.  The  court  held  that  under  their  act,  the  set-off 
must  be  an  existing  demand  at  the  time  of  commencing  the 
action. 

In  the  case  of  Whitaker  v.  Trumbull,  3  Harr.  172,  this 
court  alluded  to  the  case  of  Carpenter  v.  Butterfield  with  ap- 
proval, and  the  doctrine  of  the  latter  case  seems  to  have  been 
adopted  without  hesitation. 

In  the  case  then  under  consideration,  the  only  question  was 
at  what  point  of  time  the  action  was  actually  commenced. 

It  seemed  to  be  admitted  that  if  the  counter  claim  arose 
after  that  time  it  could  not  be  interposed  as  a  set-off. 

I  consider  the  rule  settled  in  this  state  in  conformity  with 
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the  English  and  New  York  rule.  This  defeats  the  right  of 
the  defendant  to  have  interposed  his  claim,  and  the  refusal 
to  allow  it  was  correct.  Had  this  difficulty  not  appeared, 
I  would  have  hesitated  long  before  holding  that  one  who 
deals  with  a  person  acting  in  a  fiduciary  capacity,  with  knowl- 
edge that  he  is  so  acting,  can,  in  a  suit  brought  by  the  trustee,, 
defeat  the  claim  by  an  off-set  against  the  trustee  individually, 
merely  because  the  trustee  has  the  naked  legal  right  to  sue. 

The  facts  concerning  the  transaction  which  gave  rise  to  the 
claim  sued  for,  are  not  before  us  sufficiently  to  decide  it  satis- 
factorily, and  its  determination  is  unnecessary. 

The  motion  is  overruled,  with  costs. 


STATE,   WILLIAM    H.    KNAUS,    PROSECUTOR,    v.  WILLIAM 

JENKINS. 

1.  The  bringing  of  an  action  by  a  party  to  a  submission  to  arbitrators, 
during  the  pendency  of  the  arbitration  proceedings,  for  the  same 
subject  matter  involved  therein,  does  not  operate  to  revoke  the  sub- 
mission. 

2.  Nor  can  the  pendency  of  the  arbitration  be  pleaded  or  invoked  in 
abatement  of  the  action. 


On  certiorari. 

This  cause  was  tried  before  the  Second  District  Court  of 
the  city  of  Newark,  before  a  jury,  and  a  verdict  was  rendered 
in  favor  of  plaintiff  for  $100.  The  cause  was  taken  to  the 
Court  of  Common  Pleas  of  Essex  county,  and  heard  upon 
the  following  state  of  the  case : 

"  At  the  trial  of  the  cause  the  defendant  offered  in  evidence 
an  agreement,  of  which  a  copy  is  hereto  annexed,  marked 
'A/  and  moved  to  non-suit  the  plaintiff  on  the  ground  that 
the  submission  of  the  matter  in  dispute,  before  suit  brought, 
to  arbitrators,  ousted  the  court  of  its  jurisdiction.     The  court 
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rejected  the  evidence  offered,  and  overruled  the  motion  to 
non-suit." 

The  agreement  marked  "  A  "  is  as  follows : 

"  Newark,  N.  J.,  Dec.  19th,  1876. 
"  We,  the  undersigned,  hereby  agree,  each  with  the  other, 
that  we  will  accept  and  carry  out  the  settlement  of  all  differ- 
ences existing  between  us,  which  may  be  determined  upon  by 
Messrs.  Jacob  L.  Sutphen  and  Charles  G.  Campbell,  whom 
we  have  chosen  our  arbitrators,  and  their  settlement  to  be 
final. 

"W.  H.  Knaus. 
"William  Jenkins." 

The  Court  of  Common  Pleas  set  aside  the  verdict  and 
granted  a  new  trial. 

This  writ  brings  up  the  proceedings  had  before  the  Court 
of  Common  Pleas. 

Argued  at  February  Term,  1878,  before  Justices  Van 
Syckel,  Dixon  aud  Reed. 

For  the  prosecutor,  John  A.  Cobb. 
For  the  defendant,  E.  A.  S.  Man. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  By  the  course  of  procedure  on  appeal  from  dis- 
trict courts,  the  Common  Pleas  had  authority  only  to  reverse 
and  send  back  for  new  trial  for  errors  of  law.  If  no  error 
is  apparent  in  the  exclusion  of  the  agreement  of  December 
19th,  or  in  refusing  the  non-suit,  then  the  judgment  of  the 
Common  Pleas  in  granting  a  new  trial  is  erroneous.  The 
idea  of  the  defendant  below  was  that  the  pendency  of  the 
arbitration,  involving  the  subject  matter  of  litigation  in  the 
action,  was  a  ground  for  abating  the  same. 

Vol.  xr.  t 
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The  effect  of  bringing  an  action  for  the  same  subject  matter 
submitted  during  the  pendency  of  the  arbitration,  has  not 
been  the  subject  of  much  judicial  consideration. 

In  Peters'  Adm'rs  v.  Craig,  6  Dana  {Ky)  307,  Chief  Jus- 
tice Robertson  held  that  the  bringing  of  the  action  operated 
•of  itself  to  revoke  the  submission.  In  Sutton  v.  Tyrrell,  10 
Vt.  91,  the  opposite  doctrine  was  announced.  I  think  the 
latter  case  states  the  only  conclusion  that  can  be  reached  upon 
principle. 

There  is  no  doubt  that  a  submission  can  be  revoked  at  any 
time  previous  to  an  award. 

The  revocation,  however,  by  an  act  of  one  of  the  parties, 
must  be  effected  by  an  act  of  equal  solemnity  with  the  sub- 
mission. 

A  submission  by  parol  may  be  revoked  verbally ;  if  in 
writing,  it  must  be  annulled  by  a  writing;  and  if  under  seal, 
Toy  a  revocation  under  seal.  This  was  a  written  submission. 
There  was  no  written  revocation.  Nor  will  the  institution  of 
the  action  revoke  by  operation  of  law.  Those  instances  of 
revocation  are  where,  by  some  act  of  third  parties,  or  by 
•some  conduct  of  parties  themselves  operating  by  indirection 
or  by  some  casualty,  the  completion  of  the  proceeding  be- 
comes impossible — death  or  bankruptcy  of  one  of  the  parties, 
or  death  of,  or  refusal  of  the  arbitrators  to  act.  Formerly 
the  marriage  of  one  of  the  parties  operated  to  revoke. 

But  the  institution  of  a  suit  places  no  impediment  in  the 
way  of  proceeding  in  the  matter  of  arbitration,  and  can  there- 
fore have  no  legal  operation  as  a  revocation.  A  subsequent 
suit  for  the  same  subject  matter,  between  the  same  parties, 
never  abates  or  suspends  a  prior  action. 

We  cannot,  then,  assent  to  the  proposition  of  the  counsel 
of  the  plaintiff,  that  the  submission  was  a  nullity  at  the  time 
of  its  offer,  by  reason  of  its  revocation  by  the  institution  of 
the  action. 

The  defendant  then  insists  that  the  pendency  of  the  arbi- 
tration proceedings,  at  the  time  of  suing  out  the  writ,  and  at 
the  time  of  the  trial  of  the  action,  would  have  been  a  ground 
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for  a  plea  in  abatement  had  the  action  been  in  a  common  law 
court,  and  was  the  ground  for  a  motion  to  non-suit  in  this 
statutory  court. 

The  question  then  arises,  Mould  a  plea  that  the  subject  mat- 
ter of  the  action  had  been  submitted  to  arbitration  by  the 
parties  previous  to  the  bringing  of  the  suit,  and  was  still 
pending,  have  been  good  in  abatement  ? 

The  ground  on  which  the  rule  abating  a  second  action  rests 
is,  that  the  law  abhors  multiplicity  of  action,  and  therefore, 
whenever  it  appears  of  record  that  the  plaintiff  has  sued  out 
two  writs  against  the  same  defendant  for  the  same  cause,  the 
second  writ  shall  abate ;  for  if  it  were  allowed,  then  a  man 
would  be  twice  arrested  and  twice  attached  for  his  goods  for 
the  same  thing,  and,  by  the  same  reason,  he  might  suffer  ad 
infinitum.     Bac.  Abr.,  tit.  "Abatement,"  M. 

But  the  rule  that  where  a  person  puts  in  operation  a  pro- 
ceeding to  secure  or  adjust  a  claim  against  another,  he  is 
stayed  from  resorting  to  any  other  proceeding  known  to  the 
law  while  the  first  is  not  discontinued,  is  far  from  being  uni- 
versal in  its  application. 

For  instance,  it  is  held  that  an  action  pending  in  a  foreign 
state  does  not  operate  to  abate  a  subsequent  action  brought  at 
home.  Bowne  v.  Joy,  9  Johns.  221.  That  a  suit  in  a  state 
court  will  not  abate  a  subsequent  action  in  the  federal  courts. 
Wadleigh  v.  Veazie,  3  Sumner  165.  Nor  a  suit  in  the  latter 
courts  abate  a  later  suit  in  the  state  courts.  Walsh  v.  Durkin, 
12  Johns.  99.  That  proceedings  in  equity  will  not  abate  an 
action  at  law.  Murphy  v.  Cadell,  2  B.  &  P.  137  ;  Blanch- 
ard  v.  Stone,  16  Vt.  234.  Nor  the  pendency  of  the  latter 
abate  the  former.  Peak  v.  Bull,  8  B.  Monroe  428.  That 
proceedings  pending  in  personam  will  not  abate  proceedings 
in  rem.     The  Kalorama,  10  Wall.  206. 

The  instances  are  so  numerous,  that  the  right  to  concurrent 
remedies  seems  the  rule  rather  than  the  exception. 

Where  it  is  clear  that  the  first  remedy  is  similar  in  char- 
acter to  the  second,  in  that  it  affords  as  complete  relief  as  the 
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second  in  all  respects,  then  no  ground  for  the  bringing  the 
second  suit  can  be  reasonably  alleged  but  a  design  to  vex. 

Indeed,  there  is  a  disposition  in  this  country  to  leave  it  as 
a  question  of  fact  in  each  case  whether  the  bringing  of  the 
second  suit  was  vexatious.  Downer  v.  Garland,  21  Vt.  362 ; 
Bell  v.  Raymond,  18  Conn.  91. 

This  is  a  departure  from  the  common  law  rule,  for  the 
latter  has  always  made  the  deduction  from  the  fact  of  the 
pendency  of  a  previous  action  entirely  a  conclusion  of  law. 

The  effect  of  the  pendency  of  arbitration  proceedings  has 
never  been  distinctly  ruled  upon  in  England,  so  far  as  I  have 
discovered.  It  was  the  subject  of  indirect  consideration  in 
the  case  of  Harris  v.  Reynolds,  9  Jur.  808.  In  that  case  there 
was  a  plea  interposed,  to  the  effect  that  the  cause  of  action 
had  been  referred  to  arbitrators,  and  was  still  under  their 
consideration,  and  that  a  reasonable  time  for  making  the 
award  had  not  elapsed.  The  plea  was  in  form  a  plea  in  bar 
instead  of  a  plea  in  abatement.  The  court  held  that  it  was 
clearly  bad  as  a  plea  in  bar. 

The  court  was  not  called  upon  to  declare,  and  so  did  not 
declare,  what  its  force  might  have  been  had  it  been  pleaded 
in  abatement. 

In  this  case  I  am  clear  that  the  pendency  of  the  proceed- 
ings to  arbitrate  ought  not  to  abate  the  action.  The  proceed- 
ing is  a  common  law  submission.  It  can  be  revoked  by 
either  party  at  any  moment.  Neither  party  can  have  any 
assurance  that  the  proceedings  will  ever  terminate. 

There  is  no  power  in  the  hands  of  the  plaintiff  to  compel 
its  execution. 

It  lacks  all  the  requisites  of  a  proceeding  which  either  party 
controls,  and  through  which  he  can  compel  complete  justice 
to  be  done. 

Applications  to  enforce  specific  performance  of  such  agree- 
ments as  the  one  under  consideration,  will  not  be  entertained 
by  courts  of  equity.  The  ground  for  such  refusal  is,  that 
courts  of  equity  ought  not  to  compel  a  party  to  submit  the 
decision  of  his  rights   to  a  tribunal  which  confessedly  does 
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not  possess  full,  adequate  and  complete  means  within  itself 
to  investigate  the  merits  of  the  case  and  to  administer  justice. 
Tobey  v.  County  of  Bristol,  3  Story  800  ;  Morse  on  Arb.,  p.  89. 

An  agreement  to  submit  to  arbitration  cannot  be  invoked 
to  defeat  an  action  or  suit,  and  the  reasoning  of  the  judges  as 
to  the  effect  that  the  remedy  by  arbitration  is  an  imperfect 
one,  and  the  courts  will  not  strip  themselves  of  jurisdiction 
and  drive  the  party  to  an  inadequate  proceeding.  The  power 
to  compel  attendance  of  witnesses  is  absent.  This  and  the 
want  of  power  to  enforce  the  award  without  a  final  resort  to 
the  court,  are  reasons  in  addition  to  the  uncertainty  of  the 
matter  ever  reaching  a  trial  and  an  award,  why  courts  of  law 
should  not  dismiss  actions  merely  because  such  a  proceeding 
is  pending. 

Instances  are  conceivable  where  the  ability  to  keep  alive 
such  a  proceeding,  and  at  the  same  time  have  an  action  at  law 
instituted,  for  the  same  claim,  may  be  highly  beneficial.  A 
party  may  be  very  desirous  to  have  the  matter  in  dispute  de- 
cided by  arbitration,  and  yet  fear  that  before  an  award  the 
statute  of  limitations  may  intervene. 

The  pendency  of  the  arbitration  proceedings  does  not  stop 
the  running  of  the  statute  of  limitations.  Cowart  v.  Perrine, 
6  C.  E.  Green  101. 

He  may  particularly  desire  not  to  revoke,  and  yet  he  may 
wish  to  put  his  claim  in  a  position  of  security. 

He  institutes  an  action  for  that  purpose.  It  is  true  that  he 
can  obtain  security  by  a  written  waiver  of  the  statute,  or  an 
acknowledgment  of  the  debt.  But  the  other  party  may  refuse 
to  do  this. 

His  only  course,  if  the  doctrine  is  held  that  he  cannot  in- 
stitute an  action,  is  to  revoke  the  submission.  If  he  does  so, 
he  not  only  loses  his  right  to  have  the  matters  adjusted  by 
arbitration,  which,  for  some  reason,  he  may  desire,  but  ren- 
ders himself  liable  for  a  breach  of  his  agreement  to  submit. 
Haggart  v.  Morgan,  5  N.  Y.  422. 

The  rule  is  really  in  discouragement  of  arbitrations. 

The  rule  has  no  foundation  in  principle,  nor,  so  far  as  I 
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have  examined,  the  authority  of  judicial  opinion  beyond  an 
implication. 

The  cases  cited  by  the  Chancellor  incidentally,  in  Perrine 
v.  Cowart,  upon  the  point  that  the  submission  in  that  case 
would  suspend  the  suit  in  equity,  were  cases  where  a  contract 
contained  a  provision  that  a  finding  by  certain  arbitrators  of 
amount  of  loss,  should  be  a  condition  precedent  to  a  right  of 
action  for  the  amount  so  found,  which  involves  an  entirely 
different  question.  The  Chancellor  did  not  decide  or  intend 
to  decide  that  the  pendency  of  such  an  arbitration  suspended 
the  right  to  sue. 

The  case  of  Small  v.  Thurloio,  37  Maine  504,  was  a  ques- 
tion of  pleading,  and  the  court  held  that  under  the  pleadings 
the  action  was  maintainable. 

In  Fahy  v.  Brannagan,  56  Maine  42,  a  plea  setting  up 
pendency  of  arbitration  was  overruled  on  account  of  insuffi- 
ciency as  a  plea  in  abatement  in  matters  of  recital.  The  court 
Mas  not  called  upon  in  either  case  to  decide  that  the  plea,  if 
sufficiently  framed,  was  a  good  plea  in  abatement. 

On  the  other  hand,  the  doctrine  that  the  pendency  of  pro- 
ceedings in  arbitration  does  not  abate  a  subsequently  instituted 
action  for  the  same  cause,  has  the  authority  of  the  Supreme 
Court  of  New  York,  in  a  well  considered  case  directly  involv- 
ing the  question  in  this  case.  Smith  v.  Compton,  20  Barb. 
262. 

Nor  is  any  trouble  to  be  apprehended  from  the  simulta- 
neous pendency  of  the  two  proceedings. 

If  there  is  an  award  before  judgment,  the  action  at  law  cau 
be  defeated  by  pleading  the  award  puis  darrein  continuance. 
Storey  v.  Bloxam,  2  Esp.  501 ;  Lowes  v.  Kermode,  8  Taunt. 
146. 

And  probably  a  judgment  in  the  action  would  extinguish 
the  subject  matter  of  investigation  so  as  to  necessarily  annul 
the  proceedings  in  arbitration.  The  power  of  the  courts  of 
law  and  equity  to  control  the  proceedings  so  that  double  sat- 
isfaction shall  not  be  made,  affords  ample  security  that  injus- 
tice will  not  result.     I  think  the  pendency  of  the  arbitration 
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proceedings  did  not  deprive  the  parties  of  the  right  to  bring, 
or  the  right  of  the  court  to  hear  the  cause  below.  The  over- 
ruling of  the  agreement  to  submit,  and  the  refusal  to  non-suit, 
on  the  ground  upon  which  the  agreement  was  offered,  and  the 
motion  to  non-suit  was  urged,  was  correct. 

The  proceedings  of  the  Court  of  Common  Pleas  are  re- 
versed, with  costs. 


STATE,  EX  EEL.  GEOKGE  E.  SIBLEY,  v.  THE  BOAED  OF 
MANAGEMENT  OF  THE  CAETEEET  CLUB  OF  ELIZA- 
BETH. 

1.  Mandamus  is  the  appropriate  writ  to  effect  the  restoration  of  a  member 
of  a  private  corporation  who  has  been  irregularly  removed  from  mem- 
bership. 

2.  Under  the  constitution  and  by-laws  of  the  Carteret  Club  of  Elizabeth, 
membership  is  not  forfeited  by  a  failure  to  pay  dues,  unless  there  is  a 
determination  of  that  fact  by  the  board  of  management  of  the  club, 
upon  notice  to  the  member  charged  with  such  failure  to  pay. 


On  a  rule  to  show  cause  why  a  writ  of  mandamus  to  the 
board  of  management  of  the  Carteret  Club  should  not  be 
granted,  commanding  them  to  restore  George  E.  Sibley  to 
resident  membership  in  said  club. 

Argued  at  February  Term,  1878,  before  Justices  Van 
Syckel,  Dixon  and  Reed. 

George  E.  Sibley,  in  pro.  pers. 

For  the  defendants,  A.  Q.  Keasbey. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  relator  was  a  member  of  the  Carteret  Club, 
an  organization  for  social  purposes,  in  the  city  of  Elizabeth. 
The  club  was  incorporated  by  an  act  passed  in  1873.  Paraph. 
L.,p.  956. 
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The  charter  provided  for  the  exercise  of  powers  usually 
exercised  by  and  incident  to  corporations,  namely,  to  hold, 
sell  or  mortgage  property;  to  have  a  capital  stock  not  exceed- 
ing $50,000.  It  also  provided  that  the  corporation  should 
have  power  to  make  regulations  and  by-laws  for  the  admis- 
sion, suspension  and  expulsion  of  its  members,  &c. 

Article  I.,  section  6,  of  the  constitution  provides  that  on 
the  first  and  fifteenth  of  each  month,  the  treasurer  shall  send 
to  each  member  a  notice  of  his  indebtedness.  Any  member 
failing  to  pay  his  indebtedness  within  fifteen  days  after  the 
sending  of  such  notice,  shall  be  considered  in  default.  His 
name  shall  be  thereupon  posted,  &c.  Should  he  remain  in 
default  fifteen  days  after  such  posting,  he  shall  forfeit  his 
membership  in  the  club,  unless  he  make  an  explanation 
which  will  be  satisfactory  to  the  board  of  management. 

The  board  of  management,  upon  the  failure,  as  they  allege, 
of  the  relator  to  pay  after  posting,  resolved  that  he  ceased  to 
be  a  member  by  operation  of  article  IV.,  and  no  declaration 
of  forfeiture  was  passed  by  the  board. 

The  relator  claims  that  there  can  be  no  forfeiture  of  mem- 
bership except  by  an  inquiry  and  determination.  That  he  is 
entitled  to  a  hearing,  under  article  IV.,  section  2,  and  an 
appeal  to  the  club.  I  think  the  contention  of  the  relator  it 
correct. 

The  contrary  view  would  base  a  forfeiture  upon  the  exist- 
ence of  facts,  with  no  one  to  determine  when  those  facts  exist. 
It  leaves  everything  in  confusion  to  say  that  a  failure  to  do 
certain  things  operates,  ipso  facto,  to  forfeit,  without  provid- 
ing a  method  of  ascertaining  the  existence  of  a  failure  to  do 
those  things  which  operate  to  effect  the  forfeiture.  He  must 
fail  to  pay  ;  he  must  have  notice ;  he  must  be  posted  ;  fifteen 
<lays  must  then  expire  before  the  state  of  facts  exist  which 
create  the  forfeiture.  Who  is  to  say  whether  these  precedent 
conditions  exist?  The  treasurer  or  secretary,  or  any  individ- 
ual member,  has  no  authority  to  so  declare  or  adjudge.  That 
there  must  be  either  in  the  club  at  large,  or  some  body  desig- 
nated by  the  rules  of  the  club,  a  tribunal  to  determine  this, 
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appears  to  result  from  necessity  as  well  as  from  every  princi- 
ple of  justice  to  the  individual  member. 

That  the  board  of  management  is,  in  the  first  instance,  the 
tribunal  which  is  to  determine  this,  appears  not  only  from  the 
fact  that  they  are  to  entertain  excuses  which  will  relieve  from 
the  operation  of  the  existence  of  these  facts,  but  that  by  arti- 
cle IV.,  section  2,  the  procedure  covers  a  case  like  the  present. 

The  tribunal  before  which,  by  that  section,  a  member  is 
summoned  for  discipline,  suspension  or  forfeiture  of  member- 
ship, is  this  board  of  management,  with  a  right  of  appeal  to 
a  special  meeting  of  the  club.  Until  the  determination  of 
the  board  of  management  that  there  was  a  forfeiture,  upon 
notice  to  the  relator,  the  rights  of  the  relator,  as  a  member  of 
this  club,  cannot  be  affected. 

That  the  right  of  membership  to  this  club  is  one  which  the 
courts  will  protect,  is,  I  think,  clear.  An  irregular  removal 
from  connection  with  a  private  corporation  will  warrant  the 
•use  of  the  writ  of  mandamus  to  effect  a  restoration  of  the  ex- 
pelled member  to  his  corporate  rights.  High  on  Ex.  Rem.} 
§294. 

The  writ  will,  therefore,  go  to  the  board  of  management, 
commanding-  them  to  cause  the  name  of  the  relator  to  be  re- 
placed  upon  the  roll  of  members  until  his  membership  shall 
be  determined  in  the  manner  provided  by  the  constitution  and 
by-laws  of  the  club. 


STATE,   EX   EEL.   STEPHEN  A.  GARDNEK,  v.  THE  MAYOR 
AND  COMMON  COUNCIL  OF  THE  CITY  OF  NEWARK. 

1.  The  acts  of  1878,  re-apportioning  the  legislative  districts  within  any 
county  or  counties,  are  not  in  conflict  with  article  IV.,  section  3,  of 
the  state  constitution. 

2.  These  acts  are  public  acts,  and  do  not  go  into  operation  until  July  4th. 

3.  Until  these  acts  become  operative,  the  city  of  Newark  does  not  answer 
the  description  of  a  city  containing  more  than  two  assembly  districts 
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which  are  completely  within  its  limits,  and  there  is  no  duty  imposed 
upon  its  common  council  to  divide  said  city  into  wards,  by  virtue  of 
the  act  of  April  5th,  1878.     Pamph.  L.,  p.  311. 


This  is  an  application  for  a  peremptory  writ  of  mandam\Lsy 
to  be  directed  to  the  mayor  and  common  council  of  the  city 
of  Newark,  commanding  them  to  divide  the  said  city  into 
wards  corresponding  in  number  and  boundaries  to  the  assem- 
bly districts  exclusively  embraced  within  the  limits  of  said 
city.  The  duty  of  making  such  division  is  alleged  to  arise 
from  "  An  act  concerning  cities  containing  more  than  two 
assembly  districts,  where  all  the  assembly  districts  within  any 
such  city  are  completely  and  exclusively  within  the  limits  of 
such  city,  and  providing  for  conformity  between  the  lines  of 
wards  and  assembly  districts  in  any  such  city,"  approved 
April  5th,  1878.     Pamph.  L.,p.  311. 

The  first  and  second  sections  of  this  act  are  as  follows : 

"  1.  Be  it  enacted  by  the  Senate  and  General  Assembly  of 
the  State  of  New  Jersey,  That  in  any  city  of  this  state  which 
now  or  hereafter  shall  contain  more  than  two  assembly  dis- 
tricts within  any  such  city,  which  assembly  districts  are  com- 
pletely and  exclusively  within  the  limits  of  such  city,  and 
embrace  no  territory  outside  of  such  city,  it  shall  be  the  duty 
of  the  mayor  and  common  council,  or  other  municipal  board 
corresponding  thereto,  and  such  mayor  and  common  council 
or  municipal  board  of  every  such  city  are  hereby  directed  by 
resolution  to  divide  such  city  into  wards  corresponding  in 
number  and  boundaries  to  such  assembly  districts  exclusively 
embraced  as  aforesaid  within  the  limits  of  such  city. 

"  2.  And  be  it  enacted,  That  such  division  of  such  city  into 
wards,  as  provided  for  in  the  first  section  of  this  act,  shall  be 
made  on  or  before  the  first  day  of  May  in  each  year,  when- 
ever any  change  in  the  assembly  districts  in  such  city  shall 
make  it  necessary  to  take  the  action  directed  in  the  first  sec- 
tion of  this  act,  so  as  to  establish  an  exact  conformity  between 
the  ward  lines  and  the  assembly  district  lines  within  such 
city." 
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It  is  admitted  in  the  state  of  the  case  that  at  the  time  of 
the  passage,  and  now,  the  city  of  Newark  was  and  is  so  di- 
vided into  assembly  districts,  that  five  entire  assembly  dis- 
tricts, and  parts  of  two  other  districts,  were  embraced  within 
the  said  city,  unless  this  arrangement  of  districts  was  changed 
by  the  two  acts  passed  respectively  April  3d  and  April  5th, 
1878,  being  supplements  to  an  act  to  re-apportion  the  several 
assembly  districts  of  the  State  of  New  Jersey.  Under  either 
of  these  acts  the  whole  territory  of  Newark  will  be  embraced 
in  seven  districts,  all  of  which  will  be  exclusively  within  the 
limits  of  the  said  city,  and  embrace  no  territory  outside 
thereof. 

Argued  at  June  Term,  1878,  before  Justices  Van  Syckel, 
Dixon  and  Reed. 

For  the  motion,-  Jacob  Vanatta  and  J.  D.  Bedle. 
Contra,  Henry  Young  and  F.  T.  Frelinghuysen. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  first  question  which  presents  itself  is  whether 
the  state  of  facts  exists  upon  which  the  statute  throws  upon 
the  mayor  and  common  council  of  the  city  of  Newark  the 
duty  of  dividing  the  wards  of  that  city  in  conformity  with 
the  legislative  districts.  It  is  admitted  that  unless  the  acts 
supplementary  to  the  apportionment  act  of  1871  are  now 
operative,  the  city  of  Newark  is  not  within  the  description  of 
a  city  containing  assembly  districts  completely  and  exclusively 
within  its  limits.  It  is  further  admitted  that  whenever  either 
of  these  acts  are  operative,  its  provisions  bring  the  said  city 
within  such  description. 

The  argument  of  the  counsel  for  the  respondents  is  there- 
fore first  directed  to  the  question  of  the  absence  of  any  present 
operative  force  in  either  of  the  re-apportioning  statutes.  They 
place  themselves  upon  two  grounds: 

First.  That  the  statutes  are  unconstitutional. 
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Second.  That  if  constitutional,  they  are  public  acts,  con- 
taining no  provision  relative  to  the  time  when  they  shall  take 
effect,  and  therefore  do  not  go  into  operation  until  the  4th  of 
July  next. 

The  unconstitutionality  of  the  acts  is  alleged  to  exist  in  the 
fact  of  their  conflict  with  article  IV.,  section  3,  of  the  state 
constitution.     That  section  is  as  follows : 

"  The  members  of  the  general  assembly  shall  be  composed 
of  members  annually  elected  by  the  legal  voters  of  the  coun- 
ties, respectively,  who  shall  be  apportioned  among  the  counties 
as  nearly  as  may  be,  according  to  the  number  of  their  inhabi- 
tants. The  present  apportionment  shall  continue  until  the 
next  census  of  the  United  States  shall  have  been  taken,  and 
an  apportionment  of  the  members  of  the  general  assembly 
shall  be  made  by  the  legislature  at  its  first  session  after  the 
next  and  every  subsequent  enumeration  or  census ;  and  when 
made,  shall  remain  unaltered  until  another  enumeration  shall 
have  been  taken ;  provided,  that  each  county  shall  at  all  times 
be  entitled  to  one  member,  and  the  whole  number  of  mem- 
bers shall  never  exceed  sixty." 

At  the  time  of  the  adoption  of  the  constitution  of  1844, 
the  present  system  of  legislative  districts  was  unknown. 

Each  county  elected  its  member  or  quota  of  members  from 
the  county  at  large. 

It  is  to  the  apportionment  of  the  number  of  representatives 
to  which  each  county  was  entitled,  that  the  above  section  ob- 
viously refers. 

The  breaking  up  of  the  counties  into  smaller  districts,  for 
the  purpose  of  securing  closer  local  representation,  was  a  sub- 
sequent measure. 

At  the  time  of  the  incorporation  of  this  section  in  the  con- 
stitution, these  districts  were  not  in  the  mind  of  the  convention. 
The  only  restrictive  force  of  the  section  is  relative  to  the  ap- 
portionment among  the  counties.  That  this  apportionment 
must  remain  from  the  time  of  the  taking  of  one  federal 
census  to  the  time  of  taking  another,  is  clear. 

But  the  power  of  the  legislature  to  direct  the  method  in 
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which  the  members  so  apportioned  shall  be  elected  within  the 
county  is  unfettered. 

That  purpose  is  all  that  the  present  re-apportionment  acts 
attempt  to  accomplish,  and  the  acts  are  not  inimical  to  this 
constitutional  provision. 

The  second  position  of  the  respondents,  that  these  acts  are 
public  acts,  is,  I  think,  well  taken.  It  is  true  that  the  line 
dividing  public  and  private  statutes  is  often  obscure. 

In  this  country  the  disposition  has  been,  on  the  whole,  to 
enlarge  the  limits  of  the  class  of  public  acts,  and  to  bring 
within  it  all  enactments  of  a  general  character,  or  which  in 
any  way  affect  the  public  at  large.  Seclg.  on  Stat,  and  Con., 
p.  25.  An  act  to  tax  banks  was  so  held  in  Den,  State,  v. 
Helmes,  Penn.  1050.  So  an  act  to  establish  the  boundaries  of 
towns.  Commonwealth  v.  Springfield,  7  Mass.  9.  So  acts 
which,  although  affecting  a  particular  locality,  apply  to  all 
persons  within  it,  are  public  acts.  Pierce  v.  Kimball,  9 
Green/.  54. 

It  would  be  difficult  to  instance  a  class  of  statutes  more 
directly  affecting  the  public  than  the  ones  under  consideration. 
They  affect  all  the  people  of  the  county  of  Essex. 

They  affect  the  people  of  the  state  in  that  these  acts  regu- 
late the  method  of  electing  the  representatives  in  one  branch 
of  the  council  of  the  state. 

I  think  that  they  are  public  acts,  and  by  force  of  section 
thirteen  of  the  act  relative  to  statutes  they  do  not  become 
operative  until  the  4th  of  July  next. 

The  counsel  for  the  relator  then  urged,  that  even  if  it  be 
true  that  the  legislative  districts  will  not  be  completely  and 
exclusively  within  the  limits  of  the  city  of  Newark  until 
July  4th  next,  yet  the  court  can  now  command  the  division. 

This  is  urged  upon  a  peculiar  and  ingenious  construction 
of  the  second  section  of  the  said  act,  providing  for  the  divi- 
sion of  the  wards  in  certain  cities.  This  construction  of  the 
act  consists  in  reading  it  as  follows : 

"  That  whenever  in  any  year  a  change  in  the  assembly  dis- 
tricts is  made,  then  before  the  first  of  May  such  division  of 
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such  city  shall  1  e  made  to  take  effect  when  such  change  be- 
comes operative." 

I  do  not  think  that  the  section,  upon  the  most  liberal  con- 
struction, will  warrant  any  such  reading.  The  change  must 
precede  the  division  as  an  accomplished  fact,  not  as  a  possi- 
bility. I  know  of  no  instance  where  the  operation  of  stat- 
utes has  been  anticip'ated  without  legislative  direction.  If 
the  legislature  had  so  intended  in  this  case,  that  intent  would 
have  appeared. 

As  they  stand,  these  re-apportioning  acts  have  no  more 
force  at  present  than  if  they  had  not  been  passed. 

There  is  now  no  change  of  assembly  districts.  The  condi- 
tions upon  which  the  duty  of  the  mayor  and  common  council 
depends  are  not  apparent. 

This  result  renders  it  unnecessary  to  consider  the  question 
involving  the  constitutionality  of  the  present  act  as  a  special 
act  regulating  the  internal  affairs  of  a  city. 

It  is  too  important  to  be  decided  upon  the  brief  considera- 
tion which  the  cause  permits  at  present. 

Upon  the  other  grounds  stated  the  writ  is  refused,  with 
costs. 


STATE,   JOHN   G.  WHITALL,   PKOSECUTOE,  v.  THE   BOARD 
OF  CHOSEN  FREEHOLDERS  OF  GLOUCESTER  COUNTY. 

1.  The  boards  of  chosen  freeholders    have   the  authority  to  construct 
bridges  within  the  limits  of  a  city. 

2.  The  structure  which  the  board,  in  their  discretion,  can  build,  need  not 
span  a  watercourse. 

3.  If  it  is  such  as  cannot  be  built  by  ordinary  laborers,  but  needs  crafts- 
men and  mechanics  to  construct,  then  the  board  can  execute  the  work. 


The  prosecutors  are  tax  payers,  residing  in  the  county  of 
Gloucester,  outside  of  the  city  of  Woodbury. 

They  bring  up  by  this  writ  a  resolution  of  the  board  of 
chosen  freeholders  of  Gloucester  county,  passed  May  24th, 
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1877,  as  follows:  "That  the  freeholders  from  Woodbury  be 
authorized  to  build  a  bridge  on  Hunter  street,  in  Woodbury." 
Woodbury  is  an  incorporated  city  in  Gloucester  county. 

Hunter  street  is  laid  out  across  a  cut  made  by  the  West 
Jersey  Railroad  Company,  within  the  limits  of  Woodbury, 
and  has  been  laid  out  since  said  cut  was  made. 

The  proposed  bridge  is  to  cross  the  said  cut. 

Argued  at  February  Term,  1878,  before  Justices  Van 
Syckel,  Dixon  and  Reed. 

For  the  prosecutors,  D.  J.  Pancoast. 

For  the  defendants,  James  Moore  and  P.  L.  Voorhees. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  prosecutors  are  tax  payers  in  the  county 
of  Gloucester.  As  such,  they  desire  to  have  a  review  of  the 
resolution  of  the- board  of  chosen  freeholders  of  that  county, 
proposing  and  directing  an  act  which  involves  the  expenditure 
of  county  moneys.  For  that  purpose  they  have  exercised 
their  privilege  as  tax  payers,  and  brought  this  resolution  into 
this  court  by  certiorari  for  review.  State,  Bradley,  pros.,  v. 
Hammonton,  9  Vroora  430  ;  State,  Lewis,  j)ros.,  v.  Freeholders 
of  Hudson  Co.,  8  Vroom  254. 

The  prosecutors  urge  that  there  is  a  want  of  power  in  the 
board  to  do  this  work.  They  place  the  absence  of  such  power 
upon  two  grounds — First.  Because  the  proposed  structure  is 
within  the  limits  of  an  incorporated  city ;  and,  Second.  Be- 
cause it  is  not  such  a  structure  as  is  within  the  meaning  of 
the  word  "  bridge,"  as  used  in  the  respective  acts  relative  to 
bridges  and  the  boards  of  chosen  freeholders.  As  to  the  first 
point,  it  is  apparent  that  unless  the  power  to  erect  bridges  in 
the  cities  exists  in  the  board  of  chosen  freeholders,  a  gross  in- 
justice is  put  upon  their  inhabitants  who  pay  county  taxes. 

A  large  portion  of  the  sum  raised  for  county  purposes  by 
taxation  upon  every  citizen  within  or  without  the  limits  of 
incorporated  cities,  is  often  for  this  very  purpose.     A  denial 
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of  the  power  of  the  board  to  build  bridges  within  the  limits 
of  cities,  will  compel  their  inhabitants,  after  contributing  for 
this  very  object,  to  again  contribute  as  members  of  the  munici- 
pality to  do  this  work. 

No  such  construction  of  the  powers  of  the  board  has  ever 
been  heretofore  urged,  so  far  as  I  know.  Most  certainly,  if 
it  had  been  successfully  urged,  it  would  have  been  remedied 
by  legislative  action. 

These  acts  have  existed  for  three  quarters  of  a  century. 
During  that  entire  time,  cities  have  existed  and  bridges  been 
repeatedly  built  within  them  by  boards  of  chosen  freeholders. 

The  technical  difficulty  urged,  resulting  from  the  employ- 
ment of  the  word  "  township "  only  in  the  act  concerning 
bridges,  is  not  insurmountable.  This  act  is,  in  some  respects, 
ancillary  to  that  concerning  the  board  of  chosen  freeholders. 
The  latter  act  gives  the  board  the  authority  to  raise  money  to 
(among  other  things)  construct  and  repair  bridges.  The 
bridge  act  deals  entirely  with  the  manner  of  exercising  one  of 
the  functions  of  the  board,  and  the  provisions  of  the  two  acts 
are  in  this  respect  in  pari  materia. 

Now  the  freeholders'  act  provides,  section  thirty -seven,  that 
the  term  "  township  "  shall  be  understood  to  comprehend  pre- 
cinct and  ward.  Applying  the  scope  of  this  direction,  as  to 
construction,  to  all  cases  where  this  power  to  build  bridges 
given  under  the  acts  is  to  be  exercised,  it  relieves  the  question 
of  all  difficulty. 

Even  without  the  aid  of  this  section,  I  would  be  unwilling 
to  say  that  the  proposed  expenditure,  made  within  the  discre- 
tion of  the  board,  and  presumed  to  be  necessary,  should  be 
defeated  by  a  technical  objection  which  does  not  attack  the 
equity  of  proposed  action.  Courts  will  not  always  interfere 
to  interdict  an  act  which  they  would  not  have  enforced.  State, 
Lewis ,  pi'os.,  v.  Freeholders  of  Hudson,  supra. 

I  do  not  think,  upon  this  ground,  the  resolution  should  be 
vacated. 

The  second  point  is,  that  the  term  "  bridge,"  as  used  in  the 
two  acts  concerning  bridges  and  chosen   freeholders,  has  a 
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technical  meaning,  which  does  not  include  a  structure  like  the 
one  proposed  to  be  erected  by  this  resolution.  The  conten- 
tion is  that  the  legislature  meant  to  impose  upon  the  board 
of  chosen  freeholders  the  duty  of  constructing  and  repairing 
such  bridges  as  the  inhabitants  of  the  county,  at  common  law, 
were  bound  to  repair.  It  was  well  settled  that  a  bridge,  re- 
pairable at  common  law  by  the  county,  should  cross  a  stream 
or  water  course.  It  should  be  a  structure  super  fiumen  vel 
cur  mm  aquce. 

This  technical  meaning  of  the  term  "  bridge,"  if  it  exists, 
must  be  derived  from  the  unexpressed  intention  of  the  legis- 
lature. And  that  intention  must  be  drawn  from  the  one  fact 
that  the  burden  of  supporting  highways  and  maintaining 
bridges  here,  as  in  England,  is  placed  upon  different  political 
bodies. 

In  this  country,  generally,  bridges  and  highways  have  not 
been  treated  as  distinct  and  separate  subjects  of  legislative  pro- 
vision. 

Bridges  are  considered  to  be  portions  of  the  highways 
which  pass  over  them,  and  their  maintenance  is  confided  to 
the  same  corporate  bodies  or  public  officers  upon  whom  the 
duty  rests  of  maintaining  the  highways. 

The  bridges  thus  repairable  are  not  alone  those  which  span 
a  water  course.  Unless  the  import  of  the  term  is  limited  by 
statute,  it  means  any  structure  by  which  a  highway  is  carried 
over  a  place. 

A  bridge  has,  therefore,  been  defined  to  be  a  building  con- 
structed over  a  river,  creek  or  other  stream,  or  over  a  ditch  or 
other  place,  in  order  to  facilitate  the  passage  over  the  same. 
Shear.  &  Red.  on  Neg.,  §  248. 

This  definition  covers  the  structure  across  this  cut,  unless 
the  signification  is  restricted  by  the  fact  that  the  duty  of  re- 
pairing highways  and  bridges  is  separated. 

In  regard  to  the  legislative  intent  in  placing  the  duty  of 
constructing  bridges  upon  the  counties,  which  was  first  par- 
tially effected  by  the  act  of  1760,  two  facts  appear : 

First.  That  while  the  duty  in  England  was  upon  the  in- 
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habitants  to  maintain,  and  tlicy  were  indictable  for  a  failure 
to  perform,  in  this  state  the  duty  was  placed,  not  upon  the 
inhabitants,  but  upon  the  board  of  chosen  freeholders. 

Second.  While  the  duty  in  England  was  only  to  repair, 
the  obligation,  by  our  act,  is  to  construct  and  re-build  as  well 
as  repair. 

These  differences  are  important  in  determining  how  far  the 
idea  of  assimilating  the  duties  of  repairing  highways  and 
bridges  in  this  state  to  the  English  system  was  in  the  mind 
of  the  legislature.  They  would  seem  to  stand  opposed  to  the 
idea  that  the  English  idea  of  a  bridge  was  imported  into  our 
act  with  the  use  of  the  word  in  this  connection. 

Again,  the  history  of  the  legislation  in  this  state  stands  op- 
posed to  this  position. 

The  common  law  rule  as  to  the  duty  of  repairing  highways 
and  bridges  was  never  adopted  in  this  state.  State  v.  Hudson 
Co.,  1   Vroom  137. 

Up  to  1760,  the  obligation  to  maintain  both  was  in  the 
same  political  body.  In  that  year,  an  act  was  passed,  (2  Nev. 
356,)  which  provided  that  as  there  are  many  bridges  *  * 
which  cannot  be  sufficiently  repaired  by  day  labor  without 
the  assistance  of  particular  handicraftsmen,  be  it  enacted  that 
■where  there  are  any  bridges,  in  any  of  the  towns  in  the 
<counties  of  Burlington,  &c,  which  cannot  well  be  repaired  by 
day  laborers,  that  the  overseer  shall  contract  with  tradesmen 
and  have  them  built,  and  collect  the  money  from  the  towns. 

Here  it  is  perceived  that  the  same  officer  who  maintains 
the  highway  builds  the  bridge,  and  the  expense  of  both  was 
paid  by  the  township. 

By  the  rule  already  alluded  to,  these  bridges  would  not  be 
limited  to  structures  spanning  water  courses. 

By  the  same  act,  in  other  counties,  it  was  provided  that  all 
bridges  requiring  handicraft  work,  should  be  built,  re-built, 
repaired  and  amended  at  the  sole  charge  and  expense  of  the 
whole  county. 

It  is  obvious  that  in  both  cases  the  class  of  bridges  were 


JUNE  TERM,  1878.  307 

Whitall  v.  Freeholders  of  Gloucester. 

identical,  namely,  bridges  which  required   skilled    labor   to 
-construct. 

As  in  the  first  instance  it  is  apparent  the  term  had  its  pop- 
ular signification,  I  think  it  follows  that  we  are  not  justified 
in  giving  a  different  signification  to  its  use  in  the  second 
instance. 

Subsequently  came  the  revolution,  and  afterwards,  in  1794, 
our  present  act  concerning  freeholders,  and  in  1798,  our  act 
concerning  bridges. 

I  think  that  the  erection  which,  under  these  acts,  the  free- 
holders can  construct,  within  their  discretion,  is  that  which, 
in  the  act  of  1760,  the  overseer  was  authorized  to  contract  for 
in  some  counties,  and  in  others  the  freeholders  were  authorized 
to  build. 

Whenever  the  structure  is  such  that  the  ordinary  laborer, 
called  upon  the  road  by  the  overseer,  is  incompetent  to  con- 
struct, then  the  freeholders  can  employ  craftsmen  and  mechan- 
ics to  execute  the  work. 

This  view  receives  strong  corroboration  from  section  thirty 
eight  of  the  present  road  act,  {Rev.,  p.  1003,)  which  provides 
"  that  it  shall  be  the  duty  of  the  overseers  to  hire  laborers,  *  * 
and  to  erect  such  bridges  as  can  be  built  by  common  laborers." 

The  duty  of  the  overseer  in  this  respect  goes  no  further. 
If,  then,  we  should  limit  the  authority  of  the  county  to  the 
construction  of  a  bridge  spanning  a  water  course,  there  will 
exist  a  class  of  bridges  like  the  one  proposed  in  this  resolution, 
for  the  construction  of  which  there  is  no  provision.  I  do  not 
think  the  contention  for  such  a  rule  can  be  supported,  and  it 
follows  that  the  structure  proposed  by  the  resolution  is  within 
the  power  of  the  board  to  erect. 

This  conclusion  is  in  accordance  with  that  reached  by  the 
Vice- Chancellor,  in  McKinley  v.  Chosen  Freeholders  of  Union 
County,  2  Stew.  164. 

The  proceeding  of  the  board  is  affirmed,  with  costs. 
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STATE,  JOHN  GEAY,  EXECUTOK,  &c,  PROSECUTOR,  v.  JOHN 
LEGGETT,  COLLECTOR,  Ac. 

A  testator  bequeathed  to  his  son  James  the  use  and  benefit,  during  his 
life,  of  a  certain  mortgage,  given  to  him  by  said  son  upon  certain  real 
estate  in  the  township  of  Princeton.  The  will  also  gave  to  said  son 
all  the  interest  due  on  said  mortgage  at  testator's  death,  and  on  his 
death  the  mortgage  was  given  to  his  children,  share  and  share  alike. 
The  will  further  declared  the  bequest  of  the  interest  of  the  mortgage 
to  James  to  be  special,  and  not  a  part  of  his  share.  James  claimed  a 
deduction  for  this  mortgage  from  the  value  of  the  mortgaged  premises. 
This  was  allowed  by  the  assessor,  and  the  mortgage  was  assessed  to  the 
executors  of  the  testator.     Held — 

1.  That  the  mortgage  having  been  given  by  the  will  specifically  to  James 
and  his  children,  the  executors  of  the  testator  have  no  title  to  it  or  any 
of  the  moneys  secured  by  it. 

2.  The  mortgage  not  being  personal  estate,  in  the  possession  or  control 
of  the  executors,  cannot  be  assessed  to  them. 


On  certiorari.     In  matter  of  taxation. 

Argued  at  November  Term,  1877,  before  Justices  Dal- 

RIMPLE  and  WOODHULL. 

For  the  prosecutor,  Elmer  E.  Green. 
For  the  defendant,  G.  D.  W.  Vroom. 

The  opinion  of  the  court  was  delivered  by 

Dalrimple,  J.  Alexander  Gray,  of  the  county  of  Mid- 
dlesex, departed  this  life  in  the  year  1873.  He  left  a  will, 
whereof  the  prosecutor  is  one  of  the  executors.  By  that  will 
testator  gave  to  his  son,  James  C,  the  use  and  benefit,  during 
his  life,  of  a  certain  mortgage  given  by  James  to  the  deceased 
for  the  sum  of  $9709,  or  thereabouts,  upon  certain  real  estate 
situate  in  the  township  of  Princeton,  in  the  county  of  Mercer. 
The  will  also,  in  terms,  gives  to  James  all  the  interest  which 
might  be  due  on  said  mortgage  at  testator's  death.  After 
James'  death,  the  mortgage  was  given  and  bequeathed  to  his 
children,  share  and  share  alike.     The  bequest  of  the  interest 
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of  the  mortgage  to  James  was  declared  by  the  will  to  be 
special,  and  not  to  be  considered  as  a  part  of  his  share  in  the 
division  of  testator's  estate.  The  mortgage  came  into  the 
hands  of  the  prosecutor,  a  resident  of  the  county  of  Middle- 
sex, and  there  remained  till  the  year  1876.  James  in  that 
year  resided  upon  the  mortgaged  premises,  and  claimed  of 
the  assessor  of  taxes  of  Princeton  a  deduction,  from  the  value 
of  the  mortgaged  premises,  of  the  principal  of  the  mortgage, 
which  was  allowed.  The  prosecutor,  as  executor  of  the  estate 
of  deceased,  was  thereupon  taxed  by  the  assessor  of  Princeton 
upon  the  principal  of  the  mortgage.  The  legality  of  this  tax 
is  the  question  now  presented  to  the  court. 

The  mortgage  in  question  is,  by  the  will  of  deceased,  given 
specifically  to  James  C  Gray  and  his  children.  1  Roper  on 
Leg.  227.  This  being  so,  the  executor  of  the  estate  of  de- 
ceased has  no  title  to  it,  nor  to  enjoy  the  moneys  secured  by 
it.  James  is  entitled  to  the  interest  during  his  life,  and  his 
children  to  the  principal  at  his  death.  It  cannot  properly  be 
said  that  the  mortgage  debt  is  personal  estate,  which  is  in  the 
possession  or  under  the  control  of  the  executors,  and  upon 
which  they  are  thereupon  taxable.  James  being  the  mortgage 
debtor,  and  the  interest  due  and  to  grow  due  upon  the  mort- 
gage debt  being  given  to  him,  the  interest  is  forgiven  or  vir- 
tually extinguished  during  the  lifetime  of  James,  leaving  his 
estate  mortgaged  only  subject  to  the  payment  of  the  principal 
of  the  mortgage.  This  principal  belongs  not  to  the  estate  of 
the  deceased,  or  to  his  executors,  but  to  certain  legatees,  to 
whom  it  has  been  specifically  bequeathed.  I  do  not  see  that 
it  makes  any  difference  that  one  of  the  executors,  for  the  pro- 
tection, perhaps,  of  all  parties  interested,  has  retained  posses- 
sion of  the  mortgage  deed.  That  is  but  evidence  of  and 
security  for  the  indebtedness  of  the  mortgagor,  which  indebt- 
edness does  not  belong  in  form  or  substance  to  the  executors, 
but  to  other  parties.  A  payment  of  it,  in  my  opinion,  to  the 
executors,  would  not,  under  the  circumstances,  be  a  good  pay- 
ment as  against  the  children  of  James.  It  has  not  been 
shown  or  suggested  that  the  mortgage  is  required  as  assets  to 
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pay  the  debts  or  liabilities  of  the  estate  of  the  deceased,  or 
that  the  executors  hold  it  or  make  any  claim  to  it  for  such 
purpose.  On  the  contrary,  the  case  agreed  on  shows  that  no 
interest  has  been  paid  or  demanded  on  it  since  the  death  of  de- 
ceased. The  case  of  State,  Wyckoff,  pros.,  v.  Jones,  10  Vroom 
650,  to  which  we  were  referred  by  defendant's  counsel,  is  not 
analogous  to  the  case  before  us.  In  that  case  the  principal 
of  the  mortgage  was  payable  to  the  executors  of  the  deceased. 
Without  noticing  the  other  objections  made  to  the  tax  in 
the  present  case,  most  if  not  all  of  which  relate  to  matters  of 
form,  for  the  reason  that  the  prosecutor  has  no  legal  interest 
in  the  mortgage  debt  for  which  he  is  taxed,  the  assessment 
brought  up  must  be  set  aside,  with  costs. 


GEORGE  CLARKE  v.  PATRICK  LONDRIGAN. 

1.  Where  a  judgment  creditor  has  obtained  an  order  for  the  examination 

of  the  defendant  in  the  judgment,  on  supplementary  proceedings,  and 
the  order  has  been  fully  executed,  and  the  proceeding  heard  upon  its 
merits  and  dismissed,  the  case  is  res  judicata;  the  parties  are  pre- 
cluded as  to  all  matters  existing  previous  to  that  time,  and  which 
were  embraced  in  the  consideration  and  judgment  of  the  court. 

2.  A  new  examination  can  only  be  asked  for  on  the  ground  that  after  the 
judgment  of  the  court  in  the  previous  proceedings,  the  debtor  had  be- 
come possessed  of  property,  in  respect  to  which  the  creditor  was  enti- 
tled to  examine  him  under  the  statute. 

3.  The  remedy  for  error  in  the  dismissal  of  the  previous  proceedings  is 
not  by  another  order  for  examination. 

4.  The  writ  and  proceedings  should  not  be  entitled  the  state,  on  the  rela- 
tion of  the  judgment  debtor  against  the  judges  of  the  Common  Pleas  j 
the  judgment  debtor  should  be  plaintiff  in  certiorari,  and  the  judg- 
ment creditor  defendant. 


On  certiorari. 

Argued   at   February  Term,  1878,  before  Justices  Dal- 

RIMPLE  and  WOODHUKL. 
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For  the  plaintiff,  A.  S.  Jackson. 
For  the  defendant,  Job  H.  Lippincott. 

The  opinion  of  the  court  was  delivered  by 

Dalrimple,  J.  The  plaintiff  below  having  recovered  a 
judgment  against  George  Clarke  before  a  justice  of  the  peace, 
caused  the  same  to  be  docketed  in  the  Hudson  Common  Pleas. 
On  the  23d  of  January,  1877,  the  judgment  creditor  obtained 
an  order  for  the  examination  of  the  defendant  in  the  judg- 
ment on  supplementary  proceedings,  with  an  order  forbidding 
the  city  of  Hoboken  paying  the  defendant,  or  any  third  per- 
son, certain  moneys  alleged  to  be  due  the  defendant  on  a  con- 
tract between  him  and  the  city.  On  the  ensuing  12th  of 
February,  the  order  was  dismissed,  because,  as  I  understand 
the  case  from  the  papers  sent  up,  there  were  several  judgments 
embraced  in  the  same  proceedings.  On  the  next  day,  (13th 
of  February,)  a  second  order  was  granted,  in  aid  of  the  same 
judgment  creditor,  upon  the  judgment  above  referred  to, 
which  was  one  of  those  embraced  in  the  first  proceeding, 
which  had  been  then  disposed  of.  This  second  order  for  ex- 
amination was  accompanied  by  an  order  restraining  the  city 
of  Hoboken  from  paying  the  moneys,  due  on  the  contract  re- 
ferred to,  to  the  defendant  or  any  third  person.  On  the  3d 
day  of  the  ensuing  month  of  March,  the  defendant  was  fully 
examined  in  open  court.  Witnesses  were  also  examined  as 
provided  by  the  statute.  On  the  21st  of  the  ensuing  month 
of  April,  the  last  mentioned  order,  after  argument  and  full 
consideration  of  the  court,  was  dismissed.  Seven  days  after- 
wards, on  the  28th  of  April,  1877,  a  third  order  for  defend- 
ant's examination  on  this  same  judgment,  accompanied,  as  in 
the  previous  proceedings,  by  an  order  restraining  the  city  of 
Hoboken  from  paying  the  moneys  due  on  said  contract,  was 
granted.  Pending  the  examination  of  the  defendant,  under 
the  last  named  order,  a  certioi'ctri  was  allowed  removing  the 
proceedings  into  this  court.  It  is  alleged  that  the  third  order 
was  improvidently  and  illegally  granted,  because  the  judg- 
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ment  creditor  was  not  entitled,  to  the  annoyance  and  oppres- 
sion of  the  defendant,  to  repeated  orders  for  examination  on 
the  same  state  of  facts.  I  think  the  objection  well  taken. 
When  the  order  of  the  13th  of  February  had  been  fully  execu- 
ted, and  the  proceeding  heard  upon  its  merits  and  dismissed, 
the  case  was  res  judicata.  The  parties  were  foreclosed  as  to 
all  matters  existing  previous  to  that  time,  and  which  it  is 
presumed  were  embraced  in  the  consideration  and  judgment 
of  the  court.  The  only  ground  upon  which  the  judgment 
creditor  could  ask  a  new  examination  was,  that  after  the  judg- 
ment of  the  court  in  the  previous  proceedings,  the  debtor  had 
become  possessed  of  property,  in  respect  to  which  the  creditor 
was  entitled  to  examine  him  under  the  statute,  otherwise  it 
would  seem  that  the  creditor  could,  ad  libitum,  harass  and 
oppress  the  debtor  by  repeated  examinations,  after  the  merits 
of  the  case  had  been  fully  considered  and  determined.  If 
there  was  error  in  the  dismissal  of  the  previous  proceedings, 
the  remedy  of  the  judgment  creditor  was  not  by  another  order 
for  examination.  The  practice,  in  cases  like  that  before  us, 
has  been  settled  in  New  York  by  repeated  decisions  on  a 
statute  substantially,  for  all  purposes  of  this  case,  like  our 
own.  Goodall  v.  Demarest,  2  Hilt.  534 ;  Squire  v.  Young,  1 
Bosw.  690  ;   Carter  v.  Clarke,  7  Hob.  (N.  Y.)  490. 

The  only  suggestion  made  by  the  counsel  of  the  judgment 
creditor  in  support  of  the  order  was,  that  new  facts  had  been 
discovered  after  the  close  of  the  previous  proceeding,  and  be- 
fore the  granting  of  the  order  in  question.  It  does  not  appear 
that  either  of  the  orders  was  designed  to  reach  any  property 
of  the  defendant  except  the  moneys  alleged  to  be  due  him 
from  the  city  of  Hoboken.  If,  after  the  close  of  the  previous 
examination,  the  creditor  had  discovered  new  facts,  going  to 
show  that  the  defendant  had,  as  alleged,  fraudulently  disposed 
of  that  property,  I  do  not  think  that  the  creditor  would,  for 
that  reason,  become  entitled  to  institute  a  new  and  independ- 
ent proceeding.  But  the  papers  do  not  show  that  any  new 
facts,  in  relation  to  the  property  sought  to  be  reached,  had 
been    discovered  intermediate  the   close   of  the   former  and 
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the  institution  of  the  last  proceeding.  The  second  and  third 
petitions  for  defendant's  examination  are,  in  all  respects,  the 
same  in  form  and  substance,  except  that  the  last  alleges  the 
fraudulent  assignment  by  defendant  of  the  contract  referred 
to,  and  its  non- assignability,  without  consent  of  the  city.  But 
the  right  of  the  assignee  to  the  moneys  due  on  this  contract, 
was  the  precise  question  litigated  in  the  previous  proceeding. 
On  that  question  the  judgment  of  the  court  was  against  the 
judgment  creditor  We  must  presume  that  the  contract  was 
before  the  court,  and  that  all  questions,  in  respect  to  the  rights 
of  the  defendant  or  his  creditors  under  it,  were  heard  and  de- 
termined. The  legal  aspects  of  the  case  are  not  changed 
because  the  creditor,  in  his  last  petition,  in  addition  to  the  al- 
legations contained  in  the  previous  petition,  sets  forth  the 
grounds  on  which  he  claims  the  moneys  due  from  the  city. 
It  is  not  in  terms,  or  by  way  of  implication,  alleged  in  the 
last  petition  that  any  new  fact,  going  to  establish  the  credi- 
tor's claim,  had  been  discovered  subsequent  to  the  close  of 
the  previous  proceedings.  The  only  difference  between  the 
petitions  is  that  already  suggested. 

The  creditor  was  not  entitled  to  the  order  of  the  28th  of 
April,  which,  with  all  proceedings  under  it,  must  be  set 
aside.  The  writ  and  proceedings  in  this  case  are  erroneously 
entitled  as  between  the  state,  on  the  relation  of  the  judgment 
debtor  against  the  judges  of  the  Hudson  Common  Pleas.  As 
no  objection  has  been  taken  to  this  error,  the  proceedings  may 
be  amended  and  the  case  entitled,  as  it  should  have  been,  be- 
tween the  judgment  debtor,  plaintiff  in  certiorari,  and  the 
judgment  creditor,  defendant. 
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O.  HERBERT  SPROUL  ET  AL.,  TRUSTEES,  Ac.,  v.  FREDER- 
ICK L.  SMITH. 

L  In  an  action  brought  by  a  teacher  to  recover  of  the  trustees  of  a 
school  district  for  services  as  teacher,  an  objection  that  the  plaintiff 
was  not  the  holder  of  a  proper  teacher's  certificate,  in  full  force  and 
effect,  cannot  be  made  after  the  evidence  is  closed  and  the  cause  being 
summed  up. 

2.  The  fact  that  the  teacher  was  employed  by  the  trustees  of  a  district 
which  was  subsequently  consolidated  with  another  district,  will  not 
bar  the  right  to  recover ;  the  new  district  having  become  entitled  to 
all  the  property,  rights  and  assets  of,  and  liable  to  all  just  claims 
against  the  several  districts. 

3.  The  action  must  be  brought  against  the  district  by  its  corporate  name, 
and  not  against  the  trustees  in  their  individual  names,  with  descrip- 
tion appended  of  "  Trustees,  &c." 


On  certiorari. 

Argued  at  February  Term,  1878,  before  Justices  Dal- 

RIMPLE  and  WOODHULL. 

For  the  plaintiffs,  R.  S.  Kuhl. 

For  the  defendant,  Charles  A.  SkUlman. 

The  opinion  of  the  court  was  delivered  by 

Dalrimple,  J.  The  defendants  below  bring  this  certio- 
rari to  set  aside  a  judgment  rendered  against  them  at  the  suit 
of  the  plaintiff  below,  in  the  Common  Pleas  of  Hunterdon, 
on  an  appeal,  for  services  rendered  by  plaintiff  as  teacher  of 
School  District  No.  98,  in  said  county.  It  appears  that  the 
plaintiff  taught  the  school  in  District  No.  98  from  April  6th, 

1871,  until  July  1st,  1872,  at  a  salary  of  §600  per  year. 
That  at  the  end  of  his  term  of  service  there  was  due  him 
about  the  sum  of  §150.     On  or  about  the   18th  of  June, 

1872,  District  No.  98  became  consolidated  with  the  adjoining 
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district,  No.  99,  and  the  consolidated  district  went  thereafter 
by  the  name  of  District  No.  98.  That  on  the  26th  of  Janu- 
ary, 1873,  the  late  trustees  of  original  District  No.  98  gave 
the  plaintiff,  for  the  balance  due  him,  two  orders  on  the 
township  collector — one  for  $85  and  the  other  for  $65^ 
The  order  for  $85  was  accepted  and  paid.  The  other,  upon 
which  this  suit  is  brought,  was  not  accepted  or  paid,  because 
the  officer  upon  whom  it  was  drawn  alleged  that  "  there  was 
no  money  in  the  treasury."  The  plaintiff  thereupon  brought 
an  action  against  the  defendants  below,  on  the  order  for  $65, 
before  a  justice  of  the  peace,  and  recovered.  On  appeal,  the 
judgment  was  affirmed.  The  legality  of  this  recovery  is  the 
question  presented. 

It  is  objected,  in  the  first  place,  that  the  plaintiff  below  was 
not  entitled  to  recover,  because  the  act  to  establish  a  system 
of  public  instruction  (Rev.,  p.  1077,  §  43,)  enacts  that  no- 
teacher  shall  be  entitled  to  any  salary  unless  such  teacher 
shall  be  the  holder  of  a  proper  teacher's  certificate,  in  full 
force  and  effect,  and  no  such  certificate  was  shown.  I  do  not 
think,  from  the  course  of  the  proceedings  on  the  trial  before 
the  Pleas,  that  this  objection  can  prevail.  It  does  not  appear 
that  any  question  was  raised  as  to  the  existence  of  a  proper 
certificate  until  the  evidence  was  closed  and  the  cause  was- 
being  summed  up.  I  think  the  objection  was  too  late.  It 
appeared  in  evidence  that  the  plaintiff  had  been  duly  em- 
ployed to  teach  the  school ;  had  served  under  such  employ- 
ment, and  his  right  to  compensation  therefor  acknowledged 
by  his  employers  as  well  as  by  the  township  collector.  In 
the  absence  of  any  objection,  because  of  the  non-production 
of  the  certificate,  until  after  the  close  of  the  evidence,  I  think 
the  jury  were  entitled  to  infer  that  such  a  certificate  as  the 
statute  requires  was  in  existence. 

It  is  again  objected  that,  inasmuch  as  the  plaintiff's  services 
were  rendered  to  the  original  District  No.  98,  and  it  and  No. 
99  were  afterwards  consolidated,  no  action  for  such  services 
can  be  maintained  against  the  new  district.  To  this  proposi- 
tion I  am  not  willing  to  assent.     If  it  be  sound,  then  the 
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plaintiff's  claim,  though  wholly  unsatisfied,  is  gone.  He 
cannot  successfully  prosecute  it  against  the  district  he  served, 
because  it  is  no  longer  in  existence.  If  the  new  district  is 
not  liable,  the  debt  is  extinguished.  I  think  that  when  the 
consolidation  took  place,  the  new  district,  on  the  one  hand, 
became  entitled  to  all  the  property,  rights  and  assets  of,  and 
on  the  other,  liable  to  all  just  claims  against  the  several 
districts. 

I  have  not  been  able  to  see  why,  in  point  of  law,  equity  or 
justice,  District  No.  98,  as  now  constituted,  should  not  pay 
the  plaintiff's  claim.  The  services  were  rendered  for  a  cor- 
poration (Rev.,  p.  1076,  §  38,)  to  whose  property  and 
rights  the  new  district  has  succeeded.  Under  these  circum- 
stances, it  seems  to  me  that  equity  and  justice  require  that  the 
consolidated  district  shall  discharge  the  liabilities  of  the  sev- 
eral districts  which  it  absorbed  and  of  which  it  is  now  com- 
posed. By  express  enactment,  (Rev.,  p.  1076,  §  39,)  trus- 
tees of  school  districts  have  the  right  and  it  is  their  duty  to 
employ  teachers  of  the  district  schools,  and  to  fix,  alter,  allow 
and  order  paid  their  salaries  and  compensation.  By  section 
thirty  eight  of  the  same  act,  school  districts  are  constituted 
bodies  corporate,  capable  of  suing  and  being  sued  in  all  courts 
and  places  whatever.  If  the  action  had  been  brought  directly 
against  the  consolidated  district  for  services  rendered  District 
No.  98,  before  the  consolidation,  as  at  present  advised,  I  see 
no  difficulty  in  the  way  of  a  recovery.  I  am  not  aware  of 
any  mysterious  legal  process  by  which  the  plaintiff's  lawful 
claim  against  original  District  No.  98  became  abrogated  by 
the  unity  of  the  two  districts.  But  the  action  is  not  brought 
against  any  district  or  corporation.  The  defendants  below  are 
sued  by  their  individual  names,  with  the  description  appended 
of  "  Trustees  of  School  District  No.  98,  Delaware  township, 
Hunterdon  county."  This  is  not  the  corporate  name  of  the 
district  against  which  the  plaintiff's  claim  is.  (Rev.,  p. 
1076,  §  38.)  The  judgment  is  against  the  individual  trustees, 
as  must  necessarily  have  been  the  case  in  the  form  of  action 
adopted.     The  action  should  have  been  against  the  district  by 
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its  true  corporate  name.  Apgar  v.  Trustees,  &c,  5  Vroom 
308.  The  defendants  being  strangers  to  the  order  sued  on, 
and  never  having,  in  any  capacity,  retained  or  employed  the 
plaintiff,  I  cannot  see  upon  what  principle  the  action  as 
against  them  can  be  maintained ;  and  for  this  reason  the 
judgment  below  must  be  reversed. 


CASES   AT    LAW 


DETERMINED   IN   THE 


COURT  OF  ERRORS  AND  APPEALS 


OF  THE 


STATE  OF  NEW  JERSEY. 

JUNE  TEEM,  1878. 


DAVID  S.   BLACKMAN  ET  AL.,  PLAINTIFFS  IN   ERROR,  v. 
ABSALOM  DOUGHTY  ET  AL.,  DEFENDANTS  IN  ERROR. 

1.  In  the  description  of  land  in  a  conveyance,  as  between  an  ideal  line 
and  a  fixed  monument  described  as  being  therein,  if  it  appears  that 
the  monument  is  in  fact  not  in  the  line,  the  monument  will  govern. 

2.  Where,  in  an  action  of  trespass,  there  were  two  surveys  by  the  same 
grantors  of  different  tracts  of  land — one,  the  earlier,  bounding  the 
land  thereby  conveyed,  on  the  south,  on  a  line  called  the  Helby  line ; 
and  the  other  bounding  the  land  conveyed  by  it,  on  the  north,  by  the 
same  line  ;  and  the  former  survey  referred  to  a  pine  tree  for  a  corner 
in  that  line — held,  that  it  was  lawful  for  those  who  claimed  under  the 
later  survey  to  show,  by  evidence  dehors  the  surveys,  that  the  pine  tree 
marked  the  boundary  of  the  tract  first  surveyed,  and,  notwithstanding 
the  statement  in  the  survey  of  that  tract,  was  not  in  fact  in  the  line ; 
t.  e.}  that  the  statement  in  the  survey  that  it  was  in  the  line  was  a  mis- 
take, and  therefore  the  monument  (the  pine  tree)  governing  the  line 
was  not  meant  to  be  the  boundary  of  the  tract  first  surveyed. 


In  error  to  the  Atlantic  Circuit  Court. 

The  action  was  in  trespass,  brought  by  the  plaintifls  in 
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error  to  recover  damages  for  timber  cut  by  the  defendants,  on 
lands  claimed  by  both  parties.  Under  the  instruction  of  the 
judge,  that  the  defendants'  title  covered  the  land  in  dispute, 
and  they  had  the  right  to  cut  the  trees  in  question,  the  jury 
rendered  a  verdict  for  the  defendants. 

For  the  plaintiffs  in  error,  D.  J.  Pancoast. 

For  the  defendants  in  error,  P.  L.  Voorhees  and  A. 
Browning. 

The  opinion  of  the  court  was  delivered  by 

The  Chancellor.  The  writ  of  error  brings  up  for 
review  a  judgment  of  the  Circuit  Court  of  Atlantic  county, 
in  an  action  of  trespass,  between  David  S.  Blackman  and 
others,  plaintiffs,  and  Absalom  Doughty  and  Samuel  Dixon, 
defendants,  The  suit  was  brought  to  recover  damages  for 
timber  cut  by  the  defendants  from  land  of  which  the  plain- 
tiffs claim  to  be  the  owners,  and  which  is  also  claimed  by  the 
defendant  Doughty.  He  claims  under  a  survey  (called  the 
Doughty  survey)  inspected  and  approved  by  the  council  of 
proprietors  of  West  Jersey,  on  the  7th  of  May,  1761,  by 
which  they  conveyed  to  Edward  Doughty  a  tract  of  land  in 
Galloway  township,  Gloucester  county,  by  the  following  de- 
scription :  Beginning  at  a  small  pine  tree  marked  four  blazes 
and  the  letters  E.  D.,  standing  on  the  southwest  side  of  the 
Delaware  road,  near  the  foot  of  Joseph  Adams'  road ;  run- 
ning thence,  (1)  north,  forty  five  degrees  east,  six  chains  and 
twenty  five  links,  to  a  pine  tree  marked  for  a  corner ;  thence, 
(2)  south,  seventy  seven  degrees  east,  twenty  five  chains  and 
a  half,  to  a  small  pine  tree  marked  for  a  corner ;  thence,  (3) 
north,  eighty  five  degrees  east,  eight  chains,  to  a  small  white 
oak  marked  for  a  corner;  thence,  (4)  south,  eighty  degrees 
east,  twenty  five  chains,  to  a  small  scrub  white  oak  marked 
for  a  corner,  standing  near  where  the  neck  road  crosses 
Adams'  road;  thence,  (5)  south,  ten  chains  and  a  half,  to  a 
small  pine  marked  for  a  corner;  thence,  (6)  south,  fifteen 
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degrees  west,  twenty  two  chains,  to  a  pine  tree  marked  for  a 
corner,  standing  in  the  line  of  a  tract  of  land  formerly  sur- 
veyed to  Sarah  Helby;  thence,  in  said  line,  (7)  west,  thirty 
two  chains  and  eighty  links,  to  a  stake;  thence,  (8)  north, 
thirty  three  degrees  and  forty  three  chains  and  seventy  links, 
to  the  place  of  beginning :  containing  one  hundred  and  sixty 
six  acres  and  one  rood,  besides  allowance  for  highways. 

The  plaintiffs  claim  under  what  is  known  as  the  Leeds 
survey,  which  was  inspected  and  approved  by  the  above  men- 
tioned council  of  proprietors,  on  the  5th  of  May,  1779,  by 
which  they  conveyed  to  John  Leeds,  junior,  a  tract  of  land 
in  the  above  mentioned  township,  bounded  as  follows,  viz. : 
Beginning  at  a  white  oak  marked  four  blazes  and  twelve 
notches,  standing  on  the  south  side  of  the  most  southerly 
branch  of  Beaver  run,  and  supposed  to  be  about  five  chains 
above  the  going  over  of  Adams'  road;  then  extends,  (1) 
west,  forty  six  chains,  crossing  said  branch  to  a.  white  oak 
standing  on  the  west  side  of  the  Neck  road,  in  a  line  with 
Edward  Dough ty's  one  hundred  and  sixty  six  acres;  then 
runs  in  the  same,  bounding  thereon,  (2)  south,  fifteen  degrees 
west,  twelve  chains,  to  a  large  pine,  being  corner  to  said 
Doughty's  land ;  then,  by  the  same,  bounding  thereby,  (3) 
west,  thirty  two  chains;'  then,  (4)  north,  thirty  three  degrees 
west,  thirteen  chains  and  fifty  links  to  a  pine;  then,  (5)  west, 
forty  chains,  to  a  pine  tree  marked  as  before;  then,  (6)  south, 
sixteen  chains,  to  a  large  survey  formerly  made  to  Sarah 
Helby,  now  in  the  possession  of  Richard  Price  and  John 
Little ;  then,  bounding  by  the  same,  (7)  east,  one  hundred 
and  twenty  eight  chains,  to  a  post  in  said  line ;  then,  (8) 
north,  sixteen  chains,  to  the  white  oak  tree  first  named :  con- 
taining one  hundred  and  fifty  seven  acres,  besides  allowance 
for  highways. 

Doughty  claims  to  be  the  owner  of  all  the  land  conveyed 
by  the  survey  above  mentioned  to  his  ancestor,  Edward 
Doughty,  and  the  plaintiffs  claim  all  the  land  conveyed  to 
John  Leeds,  junior,  by  the  survey  to  him.  It  will  be  per- 
ceived that  both  surveys  refer  to  the  line  of  land  previously 

Vol.  xi.  x 
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surveyed  to  Sarah  Helby.     The  sixth  course  of  the  Doughty 
survey  is  "south,  fifteen  degrees  west,  twenty  two  chains,  to 
a  pine  tree  marked  for  a  corner,  standing  in  the  line  of  a 
tract  of  land  formerly  surveyed  to  Sarah  Helby;"  and  the 
seventh  runs  in  that  line  west,  thirty  two  chains  and  eighty 
links,  to  a  stake.     The  fifth  course  of  the  Leeds  survey  runs 
forty  chains,  to  a  marked  pine  tree ;  the  sixth,  "  south,  sixteen 
chains,  to  a  large  survey  formerly  made  to  Sarah  Helby ;" 
and  the  seventh  runs  along  the  line  of  that  survey,  east,  one 
hundred  and  twenty  eight  chains,  to  a  post  in  that  line.     The 
two  tracts  immediately  adjoin  each  other.     The  Helby  line, 
though  said  to  be  the  southerly  line  of  the  Doughty  tract,  is 
not  one  of  the  three  northerly  lines  of  the  Leeds  tract,  but  is 
the  southerly  boundary  thereof.    The  plaintiffs  insist  that  the 
reference  to  the  Helby  line  in  the  Doughty  survey  was  the 
result  of  a  mistake ;  that  the  pine  tree,  mentioned  in  the  sur- 
vey as  standing  in  the  Helby  line,  did  not  in  fact  stand  in 
that  line,  but  a  very  considerable  distance  from  it ;  that  the 
pine  tree  was  recognized   by  the   respective  owners  of   the 
Doughty   and    Leeds   tracts   as   marking  a   corner   of    the 
Doughty  tract;  and  that  the  southerly  line  of  the  Doughty 
tract  did  not  run  in  the  Helby  line,  but  north  of  it.     The 
location  of  the  Helby  line  appears  to  have  been  in  dispute 
nearly  or  quite  as  far  back  as  fifty  years  ago,  among  some  of 
those  persons  whose  land  was  bounded  upon  it  in  their  sur- 
veys or  title  deeds;  and  in  1831  they,  under  and  in  accord- 
ance with  the  provisions  of  the  fourth  section  of  the  act  of 
June  5th,  1787,  "  for  the  limitation  of  suits  respecting  titles 
to  land,"  (Rev.,  p.  598,)  established  that  line  as  a  boundary 
to  their  lands.     The  line  thus  established  by  them  has  since 
that  time  been  known  as  the  "compromise  Helby  line."    The 
defendant  Doughty  claims  down  to  that  line  as  the  southern 
boundary  of  the  Doughty   tract,  while,  on  the  other  hand, 
the  plaintiffs  claim  up  to  the  before  mentioned  line  north  of 
it,  which,  as  before  stated,  they  insist  is  what  was  by  mistake 
designated  in  the  Doughty  survey  as  the  line  of  the  land  sur- 
veyed to  Sarah  Helby. 
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It  will  be  seen  that  the  controversy  between  the  parties  is 
as  to.  the  title  to  the  land  between  the  compromise  Helby  line 
and  the  line  last  mentioned.  On  that  land  the  trees  were,  for 
the  cutting  of  which  this  suit  was  brought.  On  the  trial  the 
judge  charged  the  jury  that  it  could  make  no  difference  where 
the  true  Helby  line  is,  because  the  survey  under  which  the 
plaintiffs  claim,  as  well  as  that  under  which  Doughty  claims, 
runs  to  the  Helby  line ;  so  that  wherever  that  line  may  be, 
the  plaintiffs  would  have  no  title  to  the  premises  on  which  the 
trees  were  cut;  the  Doughty  survey  being  the  older,  and  that 
the  plaintiffs,  on  their  own  map,  laid  down  the  Helby  line 
and  claimed  only  to  it  as  their  boundary.  He,  therefore, 
charged  the  jury  that  Doughty  had  a  better  claim  to  the  same 
line  under  the  mere  paper  titles ;  and  he  further  charged,  as 
matter  of  law,  that  Doughty  had  lawful  claim  to  boundary 
•on  the  compromise  Helby  line,  and  therefore  had  title  to  the 
premises  in  dispute.  To  this  part  of  the  charge  the  plaintiffs 
excepted,  and  the  question  before  us  is,  whether  the  court 
erred  therein. 

That  the  true  location  of  the  Helby  line  is  not  known,  is 
clear  from  the  evidence.  It  was  in  dispute  when  the  agree- 
ment of  land  owners  above  mentioned  was  made.  That  it 
was  not  then  found  is  evidenced  by  the  fact  that  the  line  then 
established  by  that  agreement  is  known  and  called  the  "  com- 
promise Helby  line."  Judge  Clement,  who  has  had  much 
experience  as  surveyor  and  conveyancer  of  lands  there,  says, 
in  his  testimony,  that  the  true  location  of  the  Helby  line  had 
been  an  open  question  for  many  years,  and  the  object  of  the 
compromise  was  to  settle  its  location ;  that,  in  his  opinion, 
the  true  Helby  line  is  twenty  chains  south  of  the  compromise 
line;  that  he  once  ran  a  line  for  General  Enoch  Doughty 
within  eighty  links  of  the  stump  hole  corner  claimed  by  the 
plaintiffs ;  that  he  supposes  that  a  half  dozen  lines  have  been 
run  for  the  Helby  line ;  that  the  woods  are  full  of  marks, 
and  that  the  Helby  line  has  always  been  a  disputed  line. 

Neither  the  plaintiffs'  nor  the  defendants'  grantors  were 
parties  to  the  agreement  by  which  the  compromise  line  was 
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established,  and  it  therefore  is  not  binding  on  the  parties  to 
this  suit.  Though  the  surveys  of  both  tracts  speak  of  the 
Helby  line,  they  do  not,  as  before  mentioned,  treat  it  as  a 
co-terininous  boundary.  That  the  southern  boundary  of  the 
Doughty  tract  was  believed  by  Absalom  Doughty,  senior, 
(father  of  the  defendant,  Doughty,)  when  he  was  the  owner  of 
that  tract,  to  be  where  the  plaintiffs  now  insist  that  it  is,  north 
of  the  Helby  line,  is  shown  by  the  testimony  of  William 
Johnson,  an  aged  witness,  who  testifies  that  he  worked  for 
Doughty's  father  at  his  grist  mill,  and  cut  logs,  frame  stuff 
and  fire  wood  for  him  ;  that  he  is  familiar  with  the  Doughty 
woodland,  and  has  known  it  for  between  fifty  and  sixty  years ; 
that  he  knows  the  corner  between  the  Doughty  land  and  the 
land  of  the  plaintiffs ;  that  Doughty's  father  told  him  that 
that  was  his  corner,  and  showed  him  the  line,  and  told  him 
when  he  cut  fire  wrood  or  frame  stuff  not  to  cut  over  it ;  and 
that  the  corner  was  then  a  large  pine  stump;  and  he  told  the 
witness  that  he  had  cut  down  the  tree  for  a  mill-shaft,  and 
that  his  father  had  scolded  him  for  doing  it.  The  witness 
lived  near  the  Doughty  land,  and  was  employed  by  Doughty's 
father  to  watch  it  to  prevent  trespasses  upon  it,  and  to  that  end 
the  latter  showed  him  where  the  line  was.  It  appears  from 
the  testimony  of  this  witness  that  Doughty's  father  recognized 
the  land  lying  south  of  the  line,  which  the  plaintiffs  claim  is 
the  southern  line  of  his  land,  as  the  land  of  the  parties  under 
whom  the  plaintiffs  claim  title.  There  is  evidence  that  the 
stump  referred  to  by  this  witness  was  recognized  and  claimed 
by  Nehemiah  Blackman,  when  he  was  the  owner  of  the 
Leeds  tract,  as  his  corner.  The  line  claimed  by  the  plaintiffs, 
and  said  to  have  been  recognized  by  Doughty's  father,  is 
marked  by  a  row  of  trees,  marked  as  for  a  boundary.  Further, 
in  1837,  Doughty  caused  a  re-survey  of  the  Doughty  tract  to 
be  made,  under  the  supplement  passed  November  28th, 
1789,  (Rev.,  p.  599,)  to  the  act  before  mentioned,  and  in 
that  survey  he  recognizes  a  large  pine  tree  as  the  seventh 
corner  of  the  tract,  and  declares  that  it  is  proved  to  be  the 
corner  by  the  affirmation  of  David  Johnson  ;  and  from  thence 
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he  runs  south,  eighty  nine  degrees  and  fifteen  minutes  west, 
thirty  two  chains  and  eighty  links,  by  an  old  marked  line 
for  a  corner.  By  the  re-survey  he  claims  that  the  tract  con- 
tains one  hundred  and  eighty  eight  acres  and  fifty  seven  hun- 
dredths of  an  acre,  besides  the  usual  allowance  for  highways. 
The  contents  of  the  tract,  if  the  compromise  Helby  line  be 
taken  as  the  southerly  line,  would  be  two  hundred  aud  sev- 
enty three  acres  and  sixty  hundredths  of  an  acre,  besides  the 
usual  allowance  for  highways.  In  1856  or  1857,  Doughty 
and  Jesse  Adams  bargained  with  Thomas  C.  Hamill  for  the 
purchase  of  a  tract  of  ten  acres,  which  was  in  1857  conveyed 
by  Hamill  to  the  son  of  Adams  accordingly.  That  tract,  if 
the  compromise  Helby  line  is  the  southern  boundary  of  the 
Doughty  tract,  would  be  included  in  the  Doughty  tract,  but 
not  if  the  southerly  line  is  as  claimed  by  the  plaintiffs.  There 
is  other  testimony  on  the  subject  of  the  recognition  by  the 
owners  of  the  Doughty  tract  of  the  line  as  claimed  by  the 
plaintiffs.  Judge  Clement  testifies  that  in  his  survey  of  the 
Doughty  tract,  he  measured  thirty  five  chains  and  fourteen 
links  to  get  to  the  Helby  line  ;  that  taking  the  distance  of  the 
line  as  given  in  the  survey,  it  would  stop  at  or  near  the  large 
pine  hole,  and  there  was  a  line  of  marked  trees  running  to 
that  hole.  He  says  that  if  there  had  been  no  call  for  the 
Helby  line,  he  would  have  stopped  there.  He  further  says, 
as  before  stated,  that  he  once  ran  a  line  for  General  Enoch 
Doughty  within  eighty  links  of  the  stump  hole  claimed  by 
the  plaintiffs. 

There  is  evidence,  as  before  stated,  that  Doughty's  father 
recognized  the  stump  hole  in  question  as  the  corner,  and 
recognized  also  the  claim  of  those  under  whom  the  plaintiffs 
claim,  to  the  land  on  the  south  of  the  line,  which  would  be 
thereby  established  accordingly.  If  that  stump  hole  was  in- 
deed the  true  corner,  and  the  line  which  would  be  thereby 
established  was  the  true  line  of  the  Doughty  tract,  then  the 
stump  was  not  in  the  Helby  line,  but  was  north  of  it,  aud 
the  statement  in  the  Doughty  survey  that  the  pine  tree,  of 
which  it  was  the  stump,  was  in  the  Helby  line  was  a  mistake. 
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That  the  proprietors  intended  to  convey  the  Leeds  land 
lying  between  the  southerly  line  of  the  Doughty  tract  and 
the  Helby  line  is  manifest.  The  southerly  line  of  the  Leeds- 
tract  was  declared,  in  the  survey  to  Leeds,  to  be  the  Helby 
line,  and  the  middle  one  of  the  northerly  lines  of  that  tract 
runs  along  the  line  of  the  Doughty  tract. 

The  Leeds  survey  appears  to  have  been  carefully  made  so 
as  not  to  include  any  part  of  the  Doughty  tract.  There  is 
evidence  that  the  owners  of  the  Doughty  tract  recognized  the 
claim  of  the  plaintiffs,  or  those  under  whom  they  claim,  to 
the  land  on  the  south  of  that  line,  which  is  the  land  in 
dispute. 

Whether  the  statement  in  the  Doughty  survey,  that  the 
pine  tree  at  the  termination  of  the  sixth  course  of  that  survey 
was  in  the  Helby  line,  was  a  mistake  or  not,  was  a  question 
of  fact,  and  it  was  a  material  question.  In  the  description  of 
land  in  a  conveyance,  as  between  an  ideal  line  and  a  fixed 
monument,  described  as  being  therein,  if  it  appear  that  the 
monument  is,  in  fact,  not  in  the  line,  the  monument  will 
govern.  Says  Judge  Story,  in  Cleveland  v.  Smitfi,  2  Story 
278,  288,  "  It  is  with  a  view  to  ascertain  the  intention  of  the 
parties  to  deeds  and  grants,  that  the  courts  of  law,  for  the 
purpose  of  founding  just  presumptions  of  the  intention,  have 
adopted  certain  rules  of  interpretation,  not  as  artificial  rules^ 
built  upon  mere  theory,  but  as  the  true  results  of  human  ex- 
perience. When,  therefore,  they  have  held  it  to  be  a  general 
rule,  in  the  interpretation  of  the  descriptive  words  of  deeds 
and  grants,  that  courses,  and  distances,  and  admeasurements 
and  ideal  lines  should  yield  to  known  and  fixed  monuments, 
natural  or  artificial,  upon  the  ground  itself,  they  have  bub 
adopted  the  result  of  the  common  sense  of  mankind,  because 
causes  of  mistake  may  more  easily  arise  from  the  former  than 
from  the  latter ;  and  it  is  more  likely  that  men  may  commit 
an  error  in  courses,  or  distances,  or  admeasurements,  or. in 
references  to  ideal  lines,  such  as  those  of  surveys,  than  in 
monuments,  and  fixed  and  stationary  objects,  visible  on  the 
very  land  ;  and  that  in  purchases  and  sales  and  bounties,  the 


JUNE  TERM,  1878.  327 

Blackinan  v.  Doughty. 

latter,  as  the  best  ordinary  means  of  information,  as  well  as 
of  exclusive  possession,  are  uppermost  in  their  minds,  and 
regulate  their  acts  and  intentions.  Hence,  a  known  spring, 
referred  to  as  the  corner  of  a  boundary  line,  has  always  been 
deemed  a  more  certain  reference,  in  the  understanding  of  the 
parties,  than  the  ideal  line  of  a  survey  of  the  land  of  another 
person,  supposed  to  terminate  at  the  same  place.  If  they 
differ  in  point  of  location,  the  uniform  rule  is,  that  the  spring 
governs  as  to  the  corner  boundary,  and  not  the  survey.  For 
the  like  reason,  the  plan  of  a  survey,  if  it  does  not  coincide 
with  the  actual  monuments  on  the  land,  yields  to  the  latter 
in  point  of  certainty  and  proof  of  intention. 

"The  same  ground  is  equally  true  as  to  the  courses  and  dis- 
tances from  monument  to  monument.  If  they  differ,  the 
monuments  govern,  and  not  the  courses  and  distances ;  or,  in 
other  words,  measurements  yield  to  monuments,  because  they 
are  more  open  to  mistake,  and  less  carefully  observed  or  sig- 
nificantly marked."  In  that  case,  in  a  grant  of  land  from  the 
commonwealth  of  Massachusetts  to  the  towns  of  Taunton  and 
Kaynham,  the  land  was  described  as  "beginning  in  the  north 
line  of  the  million  acres,  at  a  yellow  birch  tree,  six  miles  east 
from  the  southeast  corner,"  &c,  (the  birch  tree  being  marked 
as  a  monument  in  the  Original  survey  of  the  land) ;  whereas, 
the  birch  tree  did  not  in  fact  stand  upon  the  north  line 
of  the  million  acre  tract  as  supposed,  but  was  so  situated  that 
a  gore  of  land  was  left  between  it  and  that  north  line.  It 
was  held  that  the  birch  tree,  and  not  the  north  line,  was  to  be 
taken  as  the  boundary  of  the  land  granted. 

In  the  case  under  consideration,  if  the  plaintiffs  could  have 
shown,  by  evidence  dehors  the  surveys,  that  the  pine  tree 
marked  the  boundary,  it  would  have  been  lawful  for  them  to 
do  so,  and  it  would  have  been  lawful  for  them  to  show,  if 
they  could,  that  the  pine  tree,  notwithstanding  the  statement 
in  the  Doughty  survey  to  the  contrary,  was  not  in  the  Helby 
line.  And  it  was  a  question  of  fact  which  should  have  been 
left  to  the  jury,  whether  the  pine  tree  was  in  fact  in  the  place 
where  now  the  stump  hole  is  which  is  spoken  of  by  the  plain- 
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tiffs'  witnesses.  And  if  the  evidence  established  the  fact  that 
the  line,  contended  for  by  the  plaintiffs,  running  therefrom 
westerly  was  the  southerly  line  of  the  Doughty  tract,  the 
plaintiffs  were  entitled  to  recover;  for  then  their  title  to  the 
premises  in  dispute  would  have  been  established. 

I  am  of  opinion,  therefore,  that  the  judgment  below  should 
be  reversed. 

For  affirmance — The  Chief  Justice,  Dodd.     2. 

JFbr  reversal — The  Chancellor,  Depue,  Dixon,  Knapp, 

Scudder,  Lilly,  Wales.     7. 


STATE,  THE  DELAWARE,  LACKAWANNA  AND  WESTERN 
RAILROAD  COMPANY,  PROSECUTORS,  PLAINTIFF  IN 
ERROR,  v.  EDWIN  C.  FULLER,  COLLECTOR,  &c,  DE- 
FENDANT IN  ERROR. 

1.  The  words  "  for  the  purposes  of  their  road,  or  otherwise,"  in  the  first 
section  of  the  act  "  to  establish  just  rules  for  the  taxation  of  railroad 
companies,  and  to  induce  their  acceptance,"  {Rev.,  p.  1166,)  construed 
to  include  only  such  property  as  may  be  necessary  or  convenient  for 
the  legitimate  purposes  of  the  company  to  accomplish  the  end  which 
the  legislature  had  in  view  at  the  time  of  the  enactment  of  the  charter. 

2.  The  exemption  in  that  act  from  county,  township  and  municipal  tax 
of  a  tract  of  land  at  the  termini  of  the  road,  not  exceeding  ten  acres, 
with  the  buildings  and  improvements — held,  not  to  extend  to  a  tract 
at  a  terminus  which,  though  bought  for  use  in  connection  with  the 
business  of  the  road,  was  not,  when  the  assessment  in  question  was 
laid,  used  for  the  accomplishment  of  any  of  the  purposes  contem- 
plated by  the  legislature  in  granting  the  charter ;  it  being  then  leased 
by  the  prosecutors  to  a  private  person,  for  his  own  private  business. 


In  error  to  the  Supreme  Court. 

The  assessment  of  taxes  made  against  the  Delaware,  Lacka- 
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wanna  and  Western  Railroad  Company  in  the  township  of 
Montclair,  and  removed  into  the  Supreme  Court  by  certio- 
rari, was  affirmed  by  said  court  at  the  June  Term,  1877. 
The  facts  of  the  case  are  fully  stated  in  the  opinion  of  this 
court. 

For  the  plaintiffs  in  error,  J.  G.  Shipman. 

For  the  defendant  in  error,  J.  L.  Blake. 

The  opinion  of  the  court  was  delivered  by 

The  Chancellok.  The  object  of  the  writ  of  error  in 
this  case  is  to  review  the  judgment  of  the  Supreme  Court  in 
a  matter  of  taxation.  The  prosecutors  are  the  lessees  of  the 
Newark  and  Bloomfield  Railroad  Company.  The  property 
taxed  is  owned  by  the  latter  company.  It  is  a  parcel  of  land 
containing  about  four  acres,  situated  at  the  terminus  of  the 
road.  It  was  purchased  by  the  lessors  for  use  in  connection 
with  the  operation  of  their  road,  to  erect  thereon  a  convenient 
place  where  persons  from  the  country,  traveling  on  their  road 
and  coming  to  its  terminus  with  their  horses  and  wagons, 
might  temporarily  leave  their  horses  and  vehicles  until  their 
return.  A  building  was  accordingly  built  thereon  for  that 
purpose  by  the  company,  but  such  use  has  been  discontinued 
by  the  lessees,  and  they  have  let  the  premises  to  private  indi- 
viduals, for  a  livery  stable,  at  a  rent  of  $300  a  year,  and  it 
is  now  held  under  that  lease.  The  parcel  is  all  the  land 
which  the  Newark  and  Bloomfield  Railroad  Company  held 
at  the  terminus.  An  assessment  of  county  and  township  tax 
was  made  against  the  prosecutors  in  respect  of  it,  and  the 
question  is  whether  they  are  liable  to  pay  that  tax. 

By  the  first  section  of  the  act  "  to  establish  just  rules  for 
the  taxation  of  railroad  corporations,  and  to  induce  their  ac- 
ceptance and  uniform  adoption,"  (Rev.,  p.  1166,)  it  is  pro- 
vided that  all  taxes  upon  all  railroad  companies  occupying 
and  using  railroads  in  this  state,  whether  as  lessees  or  other- 
wise, shall  be  made  as  follows : 
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First.  Such  companies  shall  pay  upon  the  cost,  equipment 
and  appendages  of  said  railroads,  respectively,  a  state  tax,, 
after  such  rate  of  taxation  as  theretofore  fixed  by  law  upon 
such  companies;  or,  in  default  thereof,  after  the  rate  of  one 
half  of  one  per  centum  upon  such  cost. 

Second.  Upon  all  the  real  property  by  them  as  aforesaid 
occupied,  used  or  owned  for  the  purposes  of  their  road,  or 
otherwise,  excepting  their  main  stem  or  road-bed  and  track, 
not  exceeding  one  hundred  feet  in  width,  such  companies 
shall  pay  a  county  and  municipal  tax  for  the  benefit  of  the 
counties,  townships  and  cities,  respectively,  where  the  same  is 
situate,  after  the  rate  of  one  per  centum  on  a  valuation  thereof, 
and  of  all  improvements  thereon  by  way  of  repairs  then  or 
thereafter  to  be  made,  such  valuation  to  be  made  as  therein- 
after stated  ;  provided,  however,  that  at  the  termini  of  their 
said  roads  each  company  may  hold  a  tract  of  land  not  exceed- 
ing ten  acres,  to  be  in  one  parcel,  which,  with  the  buildings 
and  improvements  thereon,  shall  be  free  from  the  payment 
of  all  county,  township  and  municipal  taxes. 

The  second  clause  above  quoted  provides  for  the  payment 
of  county  aud  township  or  city  tax,  at  the  rate  of  one  per 
centum  on  a  valuation,  in  respect  to  the  real  property  of  rail- 
road companies  by  them  occupied,  used  or  owned  for  the  pur- 
poses of  their  road,  or  otherwise,  except  their  main  road  bed 
and  track,  not  exceeding  one  hundred  feet  in  width  ;  and  the 
proviso  further  excepts  a  parcel  not  exceeding  ten  acres,  at 
the  termini,  with  the  buildings  and  improvements  thereon. 

In  construing  the  words,  "  for  the  purposes  of  their  road, 
or  otherwise,"  in  that  clause,  reference  must  be  had  to  the 
object  and  purpose  of  the  act,  and  to  the  artificial  character 
and  limited  capacity  of  the  persons  to  be  affected  by  it.  In 
contemplation  of  the  legislature,  the  property  to  be  occupied, 
used  or  owned  by  these  persons  for  the  purposes  of  the  road, 
or  otherwise,  is  only  such  as  may  be  necessary  or  convenient 
for  their  legitimate  purposes,  to  accomplish  the  end  which 
the  legislature  had  in  view  at  the  time  of  the  enactment  of 
the  charter.  State,  New  Jersey  R.  R.  and  T.  Co.,  pros.,  v. 
Hancock,  Collector,  6  Vroom  537,  545.     In  that  case  it  was 
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said  by  this  court  that  the  principle  that  it  is  not  all  the 
property  of  incorporated  companies  whose  charters  contain 
the  exempting  clause,  that  is  protected,  but  such  of  their 
property  only  as  is  necessary  (which  term  is,  in  that  connec- 
tion, to  be  understood  as  including  also  whatever  is  proper  or 
suitable,)  to  their  operations  and  the  accomplishment  of  the 
purposes  of  their  charters,  has  over  and  over  again  been  the 
basis  of  judicial  opinion,  and  has  at  least  twice  received  the 
sanction  of  this  court.  The  principle  applies  in  full  force  to 
the  act  under  consideration.  "  The  general  inclination  of 
the  courts,"  says  Justice  Cooley,  "  has  been  to  hold  that  a 
charter  which  provides  for  a  certain  tax,  and  that  no  other 
tax  or  impost  shall  be  levied  or  assessed  upon  the  corpora- 
tion, will  exempt  from  taxation  all  the  property  held  by  it 
necessary  to  effect  the  purpose  of  the  incorporation,  but  not 
other  property  held  by  it,  which,  though  convenient  and  tend- 
ing to  increase  the  profits,  is  not  necessary  to  the  corporation 
and  its  business."      Cooley  on  Taxation  151. 

It  would  not  be  contended  that  the  legislature  intended  to 
exempt  ten  acres  of  land  at  the  terminus,  irrespective  of  its 
connection  with  the  operation  of  the  railroad,  if  the  ten  acres 
were  covered  with  dwelling-houses,  let  for  rent  by  the  com- 
pany to  tenants  indiscriminately,  because  that  construction 
would  be  contrary  to  the  reason  and  spirit  of  the  enactment. 
In  the  case  under  consideration,  the  land  in  respect  of  which 
the  tax  was  assessed,  was  not,  when  the  assessment  was  made, 
used  for  the  accomplishment  of  any  of  the  purposes  contem- 
plated by  the  legislature  in  granting  the  charter  to  the  New- 
ark and  Bloomfield  Railroad  Company.  If  it  had  ever  been 
so  used,  the  use  had  ceased.  It  was  then  leased  by  the  prose- 
cutors to  a  private  person,  wholly  for  his  own  use  as  a  livery 
stable,  for  a  rent  paid  by  him  to  them.  Such  property  is  not 
within  the  exemption  of  the  proviso  of  the  act. 

The  judgment  of  the  Supreme  Court  should  be  affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice, 
Dixon,  Reed,  Clement,  Dodd,  Green,  Lilly,  Wales.  9. 

For  reversal — None. 
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AAEON  O.  PRICE,  PLAINTIFF  IN  ERROR,  v.  OSCAR  KEEN, 
DEFENDANT  IN  ERROR. 

1.  In  a  suit  on  a  promissory  note  by  a  bona  fide  endorsee  for  valuable 
consideration,  against  the  maker,  the  simple  fact  that  the  endorser 
was,  at  the  time  of  the  endorsement,  indebted  to  the  maker,  is  no 
defence. 

2.  Cumberland  Bank  v.  Hann,  3  Harr.  222,  approved. 


In  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  A.  Q.  Keasbey. 

The  defendant  in  error,  in  pro.  pe7's. 

The  opinion  of  the  court  was  delivered  by 

The  Chancellor.  It  was  held  by  the  Supreme  Court, 
in  Cumberland  Bank  v.  Hann,  3  Harr.  222,  that  in  an  action 
by  the  endorsee  against  the  maker  upon  a  promissory  note, 
endorsed  to  the  plaintiff,  bona  fide,  and  for  a  valuable  consid- 
eration, the  simple  fact  that  the  endorser  was,  at  the  time  of 
making  the  endorsement,  indebted  to  the  defendant,  was  no 
defence.  That  decision  has  been  followed  for  now  nearly 
forty  years.  It  is  satisfactory  to  this  court.  Its  principle 
governs  this  case.  The  judgment  of  the  Supreme  Court  will, 
therefore,  be  affirmed. 

For  affirmance  —  The  Chancellor,  Dixon,  Knapp, 
Reed,  Scudder,  Van  Syckel,  Woodhtjll,  Clement, 
Dodd,  Green,  Lilly,  Wales.     12. 

For  reversal — None. 
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JOHN  PARET,  EXECUTOR  OF  THE  LAST  WILL  OF  HENRY 
PARET,  DECEASED,  v.  THE  MAYOR  AND  COMMON  COUN- 
CIL OF  THE  CITY  OF  BAYONNE. 

If  land  be  taken  for  a  public  improvement,  under  the  charter  of  a  city, 
and  the  assessment  made  to  the  owner  be  set  aside,  an  action  at  law 
will  not  lie,  as  upon  an  assumpsit,  for  the  value  of  such  land  and 
damages. 

On  error  to  the  Supreme  Court.  For  opinion  of  the  Su- 
preme Court,  see  10  Vroom  560. 

For  the  plaintiff  in  error,  0.  Collins  and  B.  Williamson 

For  the  defendants,  E.  A.  8.  Man. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  Under  proceedings  taken  by 
the  authorities  of  the  city  of  Bayonne,  certain  lands  of  Henry 
Paret  were  taken,  for  which  an  assessment  of  damages  was 
made  to  him.  Paret  brought  a  writ  of  certiorari,  and  this  as- 
sessment was  set  aside  by  the  Supreme  Court.  Thereupon, 
Paret  brought  this  suit,  which  was  assumpsit  as  to  form,  to  re- 
cover the  value  of  the  lands  taken  from  him  and  the  damages. 
Issue  having  been  joined,  the  attorneys  of  the  litigants  sub- 
mitted, under  a  rule  of  court,  to  referees,  the  estimation  of  a 
certain  part  of  the  damages  sustained  by  the  plaintiff,  agree- 
ing, with  respect  to  the  residue  of  such  damages,  to  be  bound 
by  the  assessment  originally  made  on  the  taking  of  the  land 
by  the  city.  The  referees  thus  constituted  having  made  their 
award,  a  motion  was  made  in  the  Supreme  Court  to  render 
judgment  on  such  finding ;  and  that  motion  being  rejected, 
this  writ  of  error  has  been  sued  out. 

Upon  the  argument,  this  court  was  so  clearly  of  opinion 
that  the  plaintiff  had  no  case,  that  the  counsel  of  the  defend- 
ants was  not  heard  in  reply.     That,  it  seems  to  me,  was  an 
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inevitable  result,  unless  this  court  was  willing  to  unsettle  legal 
rules  which  had  been  heretofore  established  by  a  long  series 
of  adjudications.  The  rule  attempted  to  be  vindicated  in  this 
case  is  plainly  this :  that  by  a  certain  course  of  law,  a  city 
can  be  made  liable,  by  a  suit,  for  the  expenses  incurred  in 
taking  land  for  a  public  improvement,  and  the  burthen  im- 
posed upon  the  city  at  large,  although  the  charter  prescribes 
the  mode  of  having  such  expenses  assessed,  and  provides  for 
their  payment  by  the  owners  of  the  particular  lands  specially 
benefited.  It  is  obvious  that  this  is  an  endeavor  to  subvert 
the  legislative  scheme,  which  is  to  have  the  damages  ascer- 
tained in  an  appointed  manner,  and  paid  by  a  certain  class  of 
persons.  This,  it  has  been  repeatedly  decided  in  this  state, 
cannot  be  done.  In  this  case,  it  was  insisted  that  by  the 
course  taken  in  the  conduct  of  this  suit,  such  end,  forbidden 
though  it  might  be,  had,  in  point  of  fact,  been  accomplished. 
The  experienced  counsel  of  the  plaintiff,  in  pressing  the  case 
of  his  client,  in  its  best  form,  on  the  attention  of  the  court, 
rested  the  stress  of  his  argument  on  this  point :  that  the  award 
of  the  referees  was  conclusive  of  the  plaintiff's  right,  and  that 
the  court  could  not  go  behind  that  award  to  find  any  imper- 
fection in  the  case.  But  this  position  is  plainly  untenable 
on  two  grounds — 

First,  the  cause  of  action  was  not  submitted  to  the  referees, 
and,  consequently,  was  not  passed  upon  by  them.  They  were 
authorized  only  to  ascertain  a  certain  portion  of  the  damages, 
and  this  they  did,  and  it  was  all  they  could  do.  They  were 
not  empowered  to  decide,  nor  did  they  decide,  that  the  plain- 
tiff had  a  right  to  recover  such  damages.  Over  that  question 
they  had  no  control.  Consequently,  the  general  question  on 
the  whole  case,  with  respect  to  the  plaintiff's  cause  of  action, 
falls  to  the  cognizance  of  the  court.  Where  the  judgment  is 
rendered  that  the  plaintiff  has  no  legal  ground  of  suit,  no  part 
of  the  action  of  the  referees  is  reconsidered  or  avoided. 

But  in  the  second  place,  if  the  entire  cause  of  action  had 
been  submitted,  the  award  would  not  have  precluded  the 
court  from  adjudging  the  plaintiff's  action  to  be  destitute  of 
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all  legal  foundation.  The  reason  is  that  a  municipality  has 
but  a  delegated  authority,  comprised  within  definite  bounds, 
and  that  all  its  acts  are  void,  except  within  such  sphere. 
Outside  of  such  defined  limits,  a  city  is  powerless  to  bind 
itself  by  its  doings  or  contracts.  If  it  has  not  the  conferred 
ability  to  agree  to  a  thing,  it  cannot  confer  upon  other  per- 
sons the  power  to  create  for  it  such  an  obligation.  In  the 
present  case,  as  the  city,  by  direct  agreement,  did  not  possess 
the  power  to  agree  to  the  amount  of  damages  to  be  paid  to 
the  plaintiff,  it  could  not  stipulate  to  pay  the  amount  that 
might  be  fixed  on  a  reference.  A  city,  except  when  empow- 
ered so  to  do,  could  not  subscribe  to  the  stock  of  a  railroad 
company,  and  if  sued  on  such  a  subscription,  could  not  impose 
such  a  liability  on  the  municipality  in  the  form  of  an  award 
under  a  submission  to  reference  or  arbitration.  The  fatal 
defect  in  such  a  proceeding  would  be  the  incompetency  of  the 
municipal  authorities  to  bind  the  city  by  its  agreements  on 
such  a  subject.  The  submission  to  reference  in  the  present 
case  was  ultra  vii*es,  and  therefore  void. 

In  the  printed  brief  of  one  of  the  counsel  of  the  plaintiff, 
another  contention  is  stirred,  to  the  effect  that  as  the  city  has 
taken  the  land  in  question,  and  occasioned  the  plaintiff  inci- 
dental damages,  that  an  action  will  lie  for  the  value  of  such 
land  and  for  such  damages.  In  aid  of  this  line  of  argument, 
it  was  said,  and  a  decision  was  cited  to  sustain  the  assertion, 
that  as  the  city  had  the  land,  and  as  the  damages  had  been 
inflicted  for  the  benefit  of  the  city,  an  implied  promise  would 
arise  on  the  part  of  the  defendant  to  make  amends,  the  theory 
being  that  on  the  payment  of  such  moneys,  the  title  to  the  use 
of  the  land  would  vest  in  the  public  by  way  of  dedication. 
The  infirmity  of  this  position  at  once  becomes  apparent  if  we 
reduce  the  arrangement  thus  sought  to  be  implied  into  the 
tangible  form  of  an  agreement.  The  city  has  the  lands,  and 
then  says  to  the  plaintiff,  "I  will  pay  their  value  and  your 
damages,  and  you  will  dedicate  such  lands  to  the  public  use." 
It  is  manifest  such  an  agreement  is  void  on  two  grounds — 
First,  it  is  null  by  the  statute  of  frauds,  as  it  relates  to  lands ; 
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and,  Second.  It  is  null,  because  it  is-  ultra  vires,  the  charter 
giving  no  authority  to  enter  into  such  a  compact.  In  the 
present  case  we  encounter  the  further  difficulty  that  this  is  a 
suit  by  an  executor,  and  certainly,  as  such,  he  cannot  dedicate 
lands  the  title  to  which  is  in  the  devisee  or  heir  at  law. 

There  is  something  also  said  in  reference  to  the  plaintiff 
being  destitute,  if  this  action  should  fail,  of  any  legal  remedy 
for  the  damages  consequent  on  the  taking  of  his  land,  it  being 
argued  that  there  is  no  ability  in  the  city,  under  its  charter,  to 
make  a  second  assessment.  The  correctness  of  this  latter  as- 
sumption it  is  not  necessary  to  examine,  for  it  is  certain  that 
if  its  truth  be  conceded,  the  plaintiff  has  ample  means  in  his 
hands  for  all  the  wrongs  done  to  him.  The  city  can  acquire 
no  right  to  the  use  of  these  lands  without  paying  for  them,  and 
if  the  city  authorities  have  taken  possession  of  them,  and  have 
put  it  out  of  their  power  to  make  the  compensation  provided 
in  the  city  charter,  the  whole  proceeding  has  become  unlaw- 
ful and  can  be  so  treated. 

The  question,  whether  the  refusal  of  the  court  to  euter 
judgment  on  the  award  in  question  was  such  a  final  judgment 
that  a  writ  of  error  will  lie  from  it,  was  not  discussed  or  sug- 
gested on  the  argument,  and  it,  therefore,  will  receive  no  con- 
sideration in  this  court. 

I  think  the  decision  of  the  Supreme  Court  should  be 
affirmed. 

Fur  affirmance — The  Chancellor,  Chief  Justice, 
Dixon,  Knapp,  Reed,  Woodhull,  Clement,  Dodd, 
Green,  Lilly.     10. 

For  reversal — None. 
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ROBERT  E.  CHETWOOD   ET  AL.,  PLAINTIFFS  IN  ERROR,  v. 
FREDERICK  T.  WINSTON,  DEFENDANT  IN  ERROR. 

1.  A  devise  of  a  fee  followed  by  a  limitation  that  if  such  devisee  shall 
die  "  leaving  no  lawful  issue,"  created  an  estate  tail  by  the  rules  of 
the  common  law. 

2.  Nor  is  the  effect  of  such  terms  impaired  by  a  further  direction  that  in 
case  of  such  dying  without  issue,  the  lands  shall  be  sold  and  the 
money  divided  between  the  testator's  children,  excepting  one  of  them 


In  error  to  the  Supreme  Court. 

For  the  plaintiffs  in  error,  R.  E.  Chetwood  and  B.  Williamson. 

For  the  defendant,  F.  G.  Burnham. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  is  an  action  of  ejectment. 
It  is  not  necessary  to  state  the  facts  of  the  case,  inasmuch  as 
the  entire  ground  of  the  controversy  is  comprised  in  a  single 
clause  of  the  will  of  one  Philip  T.  Denman,  deceased.  The  tes- 
tamentary provision  thus  referred  to  is  in  the  words  following, 
viz. :  "  I  give  and  bequeath  to  my  fourth  son,  Isaac  Denman,. 
and  his  heirs,  all  the  remainder  of  my  lands,  being  the  home- 
stead where  I  now  live ;  and  if  he  shall  die  leaving  no  lawful 
issue,  then  and  in  that  case  my  will  is,  that  it  should  all  be 
sold  and  the  moneys  arising  to  be  equally  divided  among  all 
my  children,  excepting  my  son  Allen,  who  is  not  to  receive 
anything  from  this  said  sale." 

The  question  is  whether,  by  force  of  this  disposition,  Isaac 
Denman,  by  the  rules  of  the  common  law,  took  an  estate  tail, 
for  if  he  did,  it  is  admitted  the  plaintiffs  cannot  prevail  in  this 
suit. 

And  that  such  is  the  legal  effect  of  this  language  I  can 
have  no  doubt.  The  decisions  stand  in  favor  of  such  conclu- 
sion in  an  almost  unbroken  line.     The  words  in  question  have 

Vol.  xi.  y 
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acquired  a  strictly  technical  signification,  which  is  opposed  to 
their  popular  acceptation,  for  the  settled  rule  is,  that  when  an 
estate  is  devised  to  a  person  and  his  heirs,  with  a  limitation 
over  in  case  of  his  dying  without  issue,  such  words  of  limita- 
tion, when  unexplained  by  the  context,  and  when  they  apply 
to  real  estate,  import  an  indefinite  failure  of  issue,  i.  e.,  an  ex- 
tinction of  issue  at  any  period.  Such  was  the  doctrine  clearly 
asserted  by  the  Supreme  Court  of  this  state,  in  the  case  of 
Morehouse  v.  Cotheal,  1  Zab.  480 ;  and  although  this  decision 
was  subsequently  reversed  by  this  court,  yet,  inasmuch  as  no 
opinion  was  then  given,  it  is,  I  think,  more  respectful  to  pre- 
sume that  the  decision  in  the  last  resort  went  upon  some  side 
Issue — and  there  appears  to  have  been  such  collateral  aspects 
to  the  case — than  that  there  was  a  determination  in  this  court 
to  violate  an  established  legal  canon  affecting  the  title  to  land. 
At  all  events  it  is  plain  that  in  the  subsequent  case  of  More 
v.  Rake,  2  Dutcher  574,  this  court  sanctioned  and  adopted,  as 
r  basis  of  its  judgment,  the  rule  in  question. 

Therefore,  the  only  inquiry  is,  whether  there  is  anything  in 
the  context  in  the  present  case  which  will  have  the  effect  of 
impairing  the  technical  form  of  the  terms  here  used.  It  is 
argued  that  the  subsequent  limitation,  directing,  in  case  of  the. 
failure  of  issue,  the  land  to  be  sold  and  the  moneys  arising  to 
be  equally  divided  among  the  testator's  children,  with  the  ex- 
ception of  one  son,  is  such  an  indication.  But  this  argument 
claims  too  much,  for  it  would  have  the  effect  of  almost  entirely 
obliterating  the  rule  itself.  The  remainder  here  provided  for 
is,  in  substance,  the  one  that  is  common  in  cases  when  an 
estate  tail  arises  by  reason  of  the  limiting  force  of  the  terms 
"dying  without  issue,"  or  similar  expressions,  grafted  on  a 
previous  devise  in  fee.  An  examination  of  the  long  train  of 
cases  on  this  subject  will  make  this  clear,  and  yet  it  is  evident 
that  such  ulterior  limitations  have  not  been  thought  to  have 
any  effect  in  hindering  the  construction  in  favor  of  an  estate 
tail. 

I  will  refer  to  two  recent  English  cases  to  show  how  en- 
tirely inefficacious  to  produce  the  result  contended  for  are 
limitations  of  this  character.     The  first  of  such  authorities  is 
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the  case  of  Feakes  v.  Standley,  24  Beav.  485,  the  facts  being 
that  the  testator,  after  giving  his  lands  to  his  wife  for  life,  and 
after  her  death  to  his  nephew,  Charles  Feakes,  expressed  his 
purpose  in  these  terms  :  "  Also,  in  case  Charles  Feakes  shall 
outlive  the  said  Rebecca,  my  wife,  and  depart  this  life  with- 
out leaving  any  lawful  issue,  then  it  is  my  will  that  the  said 
lands,  &c,  shall  be  sold  by  his  executors,  and  the  money 
arising  from  such  sale  shall  be  divided,  share  and  share  alike, 
between  the  said  families,  nearest  of  kin  of  me,  Charles  Lacey, 
and  of  the  said  Rebecca,  my  wife,  jointly."  On  the  argument 
it  was  urged  that  as  a  sale  was  ordered  to  be  made,  and  that 
such  sale  was  to  be  made  by  the  executor  of  the  devisee, 
Charles  Feakes,  this  pointed  to  something  to  be  done  imme- 
diately on  his  death,  and  that  the  limitation  over  was  not  de- 
pendent on  an  indefinite  failure  of  his  issue,  but  the  master 
of  the  rolls,  Sir  John  Romilly,  thought  the  matter  too  plain 
to  call  for  deliberation,  and  decided  that  an  estate  tail  was 
created.  The  other  case  referred  to  is  that  of  Simmons  v.  Sim- 
mons, 8  Simons  22.  A  testator  gave  all  his  real  and  personal 
property  to  his  daughter  for  her  separate  use  for  life,  and  then 
followed  in  the  will  these  words  :  "  At  her  decease  she  shall 
be  at  liberty  to  will  the  same  to  her  issue ;  but  in  case  of  her 
dying  without  issue,  I  wish  the  property  to  go  to  my  brother 
and  sister  for  their  lives."  It  was  contended  that  this  gift  of 
a  life  estate  to  the  testator's  brother  and  sister  evinced  an  in- 
tention not  to  vest  an  estate  tail  in  the  daughter,  but  the  court 
was  of  the  opposite  opinion. 

In  the  present  case,  I  think,  as  I  have  said,  that  an  estate 
tail  was  created  by  the  testamentary  clause  in  question,  and 
-consequently  the  judgment  below,  in  favor  of  the  defendant, 
should  be  affirmed. 

For  affirmance  —  The  Chancellor,  Chief  Justice, 
Depue,  Dixon,  Reed,  Sctjdder,  Woodhtjll,  Clement, 
Dodd,  Green,  Lilly.     11. 

For  reversal — None. 
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THE  NEW  YORK  AND  LONG  BRANCH  RAILROAD  COM- 
PANY ET  AL.,  PLAINTIFFS  IN  ERROR,  v.  ALFRED  L. 

DENNIS  ET  AL.,  DEFENDANTS  IN  ERROR. 

* 

1.  An  injunction  bond  conditioned  to  pay  the  damages,  if  it  shall  he 
decided  eventually  that  complainants  were  not  equitably  entitled  to 
such  restraining  order,  is  forfeited  by  a  decision  of  the  Chancellor, 
dissolving  the  order  and  dismissing  the  bill ;  provided  it  is  not  shown 
that  such  decision  was  based  on  some  fact  arising  subsequently  to  the 
granting  of  such  order. 

2.  The  fact  of  the  fairness  of  the  complainant  in  making  the  application 
for  such  restraining  order  does  not  affect  the  question. 


The  action  below  was  in  debt  on  an  injunction  bond,  in  the 
penal  sum  of  $10,000,  dated  May  24th,  1873,  executed  by 
the  defendants  to  the  plaintiffs,  pursuant  to  chancery  rule 
46,  and  as  a  condition  of  the  granting  of  a  preliminary  in- 
junction, or  restraining  order,  at  the  suit  of  the  above  named 
James  T.  Easton  and  James  McMahon,  against  the  plaintiffs 
in  this  suit,  whereby  the  latter  were  restrained  from  proceed- 
ing with  the  erection  of  a  railroad  bridge  over  the  Raritan 
river,  between  Perth  Amboy  and  South  Amboy. 

The  declaration,  after  reciting  the  bond  and  condition, 
alleges  that  such  proceedings  were  had  in  the  injunction  suit 
that,  on  the  30th  day  of  June,  1873,  the  order  was  discharged, 
and  that,  on  the  30th  day  of  December,  1873,  the  bill  was 
dismissed,  with  costs. 

The  following  pleas  were  filed,  viz.:  1.  Non  est  factum. 
2.  That  it  had  not  been  eventually  decided  that  the  com- 
plainants were  not  entitled  to  the  injunction.  3.  Non  dam- 
niftcatus. 

On  the  trial,  the  plaintiffs  offered  in  evidence  (inter  alia) — 
1.  The  injunction  bond.  2.  The  restraining  order.  3.  The 
order  discharging  the  first  mentioned  order.  And,  4.  The 
final  decree  dismissing  the  bill  in  the  injunction  suit. 

At  the  close  of  the  plaintiffs'  evidence,  the  court  ordered  a 
non-suit,  because,  in  its  opinion,  the  plaintiffs  had  not  offered 
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any  evidence  showing  that  the  Court  of  Chancery  had  "  event- 
ually decided "  that  the  complainants  in  the  injunction  suit 
were  "not  equitably  entitled"  to  the  injunction,  or  restraining 
order. 

Judgment  having  been  entered  for  the  defendants,  this 
writ  of  error  is  brought  to  reverse  that  judgment,  and  the 
non  suit  is  assigned  for  error. 

For  the  plaintiff  in  error,  John  W.  Taylor. 

I.  The  Question. 

Was  there  any  evidence  that  the  Court  of  Chancery  had 
*"  eventually  decided  that  the  complainants  were  not  equitably 
entitled  to  such  restraining  order"  within  the  meaning  of  the 
condition  of  the  bond,  and  of  chancery  rule  46  ?  This  rule 
is  as  follows : 

Copy  of  Rule  46. 

"In  cases  where  an  injunction  is  granted  ex  parte,  the 
Chancellor  or  master  may,  at  his  discretion,  take  from  the 
complainant  a  bond  to  the  party  enjoined,  in  such  sum  as 
may  be  deemed  sufficient,  either  with  or  without  sureties, 
conditioned  to  pay  to  the  party  enjoined  such  damages  as  he 
may  sustain  by  reason  of  the  injunction,  if  the  court  shall 
eventually  decide  that  the  complainant  was  not  equitably  enti- 
tled to  such  injunction ;  such  damages  to  be  ascertained,  in 
such  manner  as  the  Chancellor  shall  direct." 

It  is  to  be  borne  in  mind  that  the  last  thirteen  words  of 
the  rule,  concerning  the  mode  of  ascertaining  the  damages,  are 
omitted  in  the  condition  of  the  bond  in  question.  The  conse- 
quence is,  that  the  Court  of  Chancery  had  no  jurisdiction  to 
direct  a  reference  or  other  proceeding  in  that  court  for  ascer- 
taining the  damages.  Garde  v.  Sheldon,  3  Barb.  (S.  C.)  232 ; 
Higgins  v.  Allen,  6  How.  Pr.  30 ;  Easton  v.  N.  Y.  &  L.  B. 
R.  R.  Co.,  11  C.  E.  Green  359. 

(The  decision  in  the  last  mentioned  case  was  on  an  appli- 
cation for  the  delivery  of  the  bond  in  question,  and  it  was 
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held  that  the  question  of  liability  on  the  bond  was  "  purely  a, 
matter  of  common  law  cognizance,"  and  that  whether  the 
condition  of  the  bond  had  been  broken  or  not,  must  depend 
on  the  judgment  of  the  court  in  which  the  action  thereon  is 
instituted.) 

1.   Origin  of  Rule  46. 

The  rule  was  adopted  and  promulgated  since  the  year  1850, 
and  substantially  copied  from  rule  31  of  the  New  York  Court 
of  Chancery,  the  material  portion  of  which  reads  as  follows : 

"  The  Vice-Chancellor  or  master  who  allows  an  injunction 
out  of  court,  under  the  authority  conferred  on  him  by  the 
thirtieth  rule  of  this  court,  shall  take  from  the  complainant, 
or  his  agent,  a  bond  to  the  party  enjoined,  in  such  sum  as  may 
be  deemed  sufficient,  and  not  less  than  $500,  either  with  or 
without  sureties,  in  the  discretion  of  the  officer  allowing  the 
injunction,  conditioned  to  pay  to  the  party  enjoined  such 
damages  as  he  may  sustain  by  reason  of  the  injunction,  if  the 
court  shall  eventually  decide  that  the  complainant  was  not  equit- 
ably entitled  to  such  injunction;  such  damages  to  be  ascertained 
by  a  reference  to  a  master,  or  otherwise,  as  the  Chancellor  or 
Vice-Chancellor  having  jurisdiction  of  the  cause  in  which 
such  injunction  issued  shall  direct."  N.  Y.  Chancery  Rules- 
(ed.  1844,)  p.  40. 

The  New  York  rule  "  was  framed  by  Chancellor  Walworth 
in  1830,  and  by  him  made,  for  the  first  time,  a  rule  of  court." 
Leavitt  v.  Dabney,  2  Sweeney  617,  (1870);  Cayuga  Bridge  Co. 
v.  Magee,  2  Paige  121,  (1830.) 

2.   Occasion  and  Object  of  the  Rule. 

In  Leavitt  v.  Dabney,  ubi  supra,  (1870,)  the  court,  in  refer- 
ring to  the  adoption  of  the  rule,  say : 

"  He  [the  Chancellor]  was  undoubtedly  led  to  the  adop- 
tion of  the  rule  by  his  conviction  of  the  want  of  power  in 
the  court  to  give  an  injured  defendant  any  indemnity ;  and, 
as  Vice-Chancellor  and  masters  in  chancery,  whose  offices 
were  created  under  the  constitution  of  1821,  were  empowered 


JUNE  TERM,  1878.  343 


New  York  and  Long  Branch  .R.  E.  Co.  v.  Dennis. 

to  grant  ex  parte  injunctions,  it  may  have  been  thought  that 
the  discretion  of  those  officers  might  sometimes  be  uusoundly 
exercised.  After  the  incorporation  of  this  rule  into  the  sys- 
tem of  equity  practice,  its  observance  was  strictly  enforced  by 
the  Chancellor,  which  illustrates  its  importance  in  his  eyes." 

In  the  case  of  Cayuga  Bridge  Co.  v.  Magee,  2  Paige  116, 
(1830,)  cited  above,  the  injunction  (granted  by  Chancellor 
Walworth's  predecessor)  had  suspended  the  proceedings  of 
the  defendants  in  the  erection  of  a  bridge  across  the  Seneca 
river,  and  they  had  sustained  serious  loss  in  consequence  of 
the  injunction.  The  case  came  before  the  new  Chancellor 
(Walworth)  on  bill  and  answer,  &c,  and  in  dissolving  the 
injunction  and  dismissing  the  bill,  the  Chancellor  observes: 

"I  regret  that,  in  this  case,  it  is  not  in  the  power  of  the 
court  to  remunerate  the  defendants  for  the  loss  they  have 
sustained.  The  injunction  has  compelled  them  for  a  time  to 
suspend  their  operations,  to  the  great  damage  of  their  work, 
which  was  partially  completed,  and  much  loss  must  have  been 
sustained  by  the  waste  and  deterioration  of  materials.  My 
predecessor  understood  the  rights  of  the  parties  differently, 
and  it  was  therefore  his  duty  to  issue  and  continue  the  injunc- 
tion. The  new  rules  of  the  court  have  provided  for  eases  of 
this  kind  hereafter,  by  requiring  a  bond  from  the  complainant 
to  pay  the  damages  sustained  by  the  defendant  in  consequence 
of  an  injunction,  if  the  justice  of  the  case  turns  out  to  be  in 
favor  of  the  latter."     [Rule  31.) 

Again,  in  Loveland  v.  Burnham,  1  Barb.  Ch.  66,  (1845,) 
the  Chancellor  says : 

"  Although  the  thirty  first  rule  fixes  the  minimum  of  the 
penalty  of  a  bond  to  be  taken  by  the  officer  allowing  an  in- 
junction out  of  court,  it  was  intended  that  such  officer  should 
exercise  a  reasonable  discretion  in  fixing  the  amount  of  the 
security  to  be  given,  and  that  it  should  in  all  cases  be  suffi- 
cient to  cover  the  amount  of  damages  the  defendants  might 
sustain,  if  it  should  eventually  appear  that  the  allegations  of 
the  bill  xoere  untrue,  or  that,  for  any  other  reason,  the  com- 
plainant was  not  entitled  to  an  injunction.     *     *     The  object 
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©/  the  rule  was  to  afford  to  the  party  enjoined  full  and  ample 
security  for  all  damages  he  migld  sustain,  by  reason  of  the 
allowance  of  an  injunction  against  him,  without  giving  him  an 
opportunity  to  be  heard  in  opposition  to  such  allowance." 

Still  again,  in  Sullivan  v.  Judah,  4  Paige  444,  (1834,)  the 
Chancellor  remarks  as  follows : 

"  In  this  case  the  master  had  the  power  to  allow  the  injunc- 
tion, as  it  did  not  ajipear  from  the  bill  that  the  injunction 
must  necessarily  produce  great  and  irreparable  injury  to  the 
defendants.  It  was  one  of  those  cases,  however,  in  which,  if 
there  had.  been  equity  in  the  bill  to  support  an  injunction,  the 
master  should,  in  the  exercise  of  a  sound  discretion  have 
required  security  from  the  complainant,  under  the  last  clause 
of  the  thirty  first  rule,  before  he  allowed  the  injunction." 

Also,  in  Carroll  v.  Sand,  10  Paige  298,  (1843,)  the  same 
Chancellor  observes : 

"The  object  of  allowing  the  injunction  master  to  dispense 
with  sureties  in  certain  cases,  was  to  enable  the  complainant 
to  give  his  own  bond  where  his  personal  responsibility,  in  the 
opinion  of  the  officer  allowing  the  injunction,  would,  in  the 
class  of  cases  there  specified,  afford  ample  protection  to  the 
defendants.  In  other  words,  that  the  master  might  accept  a 
bond  without  sureties,  where  the  complainant  himself  was 
worth  more  than  double  the  amount  of  the  damages  which 
the  defendant  would  probably  sustain  by  reason  of  the  in- 
junction, if  the  complainant  should  fail  in  sustaining  it." 

In  Edwards  v.  Bodine,  11  Paige  223,  (1844,)  the  Chan 
cellor,  again  referring  to  the  rule,  says : 

"  The  rule  was  intended  to  protect  the  defendant  agains- 
any  injury  he  might  sustain  by  the  allowance  of  an  injunc- 
tion ;  whether  the  injunction  was  erroneously  granted  by  th< 
officer  of  the  court,  where  the  case  made  by  the  bill  did  not 
warrant  its  being  issued,  or  was  properly  allowed  by  the  offi- 
cer, but  upon  partial  or  erroneous  statement  of  the  real  facts 
of  the  case ;  and  the  object  of  the  court  in  requiring  a  bond 
in  such  cases  will  be  best  effected  by  giving  to  the  language 
of  the  condition  of  the  bond  its  natural  sense." 
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3.   Construction  of  the  Rule. 

1.  The  "mischief"  which  the  rule  was  designed  to  remedy, 
is  shown  by  the  case  of  Cayuga  Bridge  Co.  v  Magee,  2  Paige 
116,  supra,  which,  doubtless,  suggested  and  occasioned  the 
rule. 

The  injunction  in  that  case  was  granted  ex  parte  by  the 
Chancellor  himself,  on  the  filing  of  the  bill,  in  1827,  and  the 
cause  having  been  brought  to  a  final  hearing  on  bill  and 
answer  alone,  a  decision  was  rendered  April  6th,  1830,  to  the 
effect  "  that  the  defendants  and  their  associates  were  author- 
ized to  erect  a  free  bridge  at  the  place  where  they  had  com- 
menced building  the  same." 

The  case  was  very  much  like  the  present.  The  defendants 
had  partially  completed  their  bridge  over  Seneca  river,  and 
their  operations  were  suspended  by  the  preliminary  injunction 
for  more  than  two  years,  "  to  the  great  damage  of  their  work," 
and  "  much  loss  must  have  been  sustained  by  the  waste  and 
deterioration  of  materials." 

The  bill  was  filed  in  good  faith,  and  the  case  "  turned  upon 
the  legal  construction  of  the  act  incorporating  the  Cayuga 
Bridge  Company,  and  the  several  acts  amending  the  same." 

After  a  final  hearing  upon  the  merits,  the  injunction  was 
dissolved,  and  the  bill  dismissed,  with  costs,  the  Chancellor 
expressing  his  regret  that  he  could  not  (owing  to  the  fact  that 
no  bond  had  been  required  when  the  injunction  issued)  "re- 
munerate the  defendants  for  the  loss  they  had  sustained,"  but 
stating,  at  the  same  time,  that  "  the  new  rules  of  the  court 
had  provided  for  cases  of  this  hind  hereafter,  by  requiring  a 
bond  from  the  complainant  to  pay  the  damages  sustained  by 
the  defendant  in  consequence  of  an  injunction,  if  the  justice 
of  the  case  turns  out  to  be  in  favor  of  the  latter"  referring  to 
rule  31. 

It  is  evident  from  the  language  of  the  Chancellor  who 
made  the  rule,  that  the  word  "equitably"  has  no  peculiar 
significance  in  this  connection,  and  that  it  means  about  the 
«ame  as  "justly" — or  according  to  the  "justice  of  the  case." 
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2.  It  is  apparent,  too,  that  the  rule  was  intended  to  throw 
any  loss  or  damage,  caused  by  a  preliminary  ex  parte  injunc- 
tion, upon  the  complainant,  instead  of  the  defendant,  if,  upon 
a  final  hearing,  the  court  should  decide  that,  according  to  the 
principles  of  equity  applicable  to  and  regulating  the  use  of 
this  process,  the  complainant  was  not  entitled  to  it. 

3.  The  case  of  Loveland  v.  Burnham,  1  Barb.  Ch.  Rep. 
65,  (1845,)  contains  language  pointing  to  the  same  conclusion. 
In  his  opinion  in  that  case,  Chancellor  Walworth  says  that 
the  bond  should  be  sufficient  to  cover  all  damages  the  defend- 
ants might  sustain,  "  if  it  should  eventually  appear  that  the 
allegations  of  the  bill  were  untrue,  or  that, /or  any  other  rea- 
son, the  complainant  icas  not  entitled  to  an  injunction." 

"  The  object  of  the  rule  was  to  afford  the  party  enjoined 
full  and  ample  security  for  all  damages  he  might  sustain,  by 
reason  of  the  allowance  of  an  injunction  against  him,  without 
giving  him  an  opportunity  to  be  heard  in  opposition  to  such 
allowance."  Carrol  v.  Sand,  10  Paige  298 ;  Sullivan  v. 
Judah,  4  Paige  444  (1834);  Edwards  v.  Bodine,  11  Paige 
223  (1844.) 

4.  In  Barboui-'s  Chan.  Prac,  p.  622,  the  author,  who  was 
the  Chancellor's  clerk,  (see  New  York  Chancery  Rules,)  in 
giving  the  rule  omits  the  word  "  equitably"  probably  because 
not  having  any  peculiar  significance  or  qualifying  effect. 

Section  two  hundred  and  twenty  two  of  the  New  York 
Code,  (enacted  after  the  abolition  of  the  Court  of  Chancery,) 
embodies  the  rule  referred  to,  omitting  the  word  "  equitably," 
and  substituting  the  word  finally  for  "  eventually,"  so  as  to 
read  :  "  if  the  court  shall  finally  decide  that  the  jilaintiff'was  en- 
titled thereto."  Leavitt  v.  Dabney,2  Sween.  617;  Lawton  v. 
Green,  64  N.  Y.  326. 

5.  It  has  never  been  supposed  that  this  language  of  the 
code  is  different  in  meaning  and  effect  from  that  of  the  old 
chancery  rule. 

The  word  "finally"  in  the  code  has  the  import  given  by 
judicial  construction  to  the  word  "eventually." 

Says  the  court,  in  Dunkin    v.  Lawrence,  1  Barb.  S.    C. 
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Rep.  448,  (1847,)  "the  word  eventually,  as  used  in  the  rule, 
and  in  the  condition  of  the  bond,  relates  to  the  final  decision 
upon  the  equity  of  the  bill  itself." 

An  examination  of  the  New  York  cases  referred  to,  will 
show  conclusively — 

First.  That  the  decision  contemplated  by  the  rule  is  the 
decree  finally  or  "  eventually  "  made  in  the  cause,  whereby  the 
injunction  or  injunctive  order  is  dissolved  or  denied  and  the 
bill  dismissed,  after  a  hearing,  either  upon  the  pleadings  alone 
or  upon  the  pleadings  and  proofs. 

Second.  That  it  has  never  been  held  or  thought  necessary, 
in  order  to  entitle  the  obligee  to  enforce  the  bond,  that  any 
inquiry  should  be  instituted  or  an  order  made,  in  respect  to 
the  circumstances  of  fairness  or  unfairness,  propriety  or  im- 
propriety, bona  fides  or  mala  fides,  connected  with  the  appli- 
cation for  the  preliminary  injunction  ;  but — 

Third.  That  the  decree  so  "  eventually  "  made  on  the  merits, 
denying  the  injunctive  relief  prayed  for,  and  dismissing  the 
bill,  is  appropriate,  competent  and  conclusive  evidence  that 
the  party  obtaining  the  preliminary  injunction  was  "  not  equit- 
ably entitled  "  to  it. 

6.  The  construction  thus  uniformly  and  always  given  to 
the  rule  by  the  court  that  framed  and  adopted  it,  must  have 
been  known  to  our  Court  of  Chancery  when  that  rule  was  bor- 
rowed and  adopted  here,  (subsequently  to  1850,)  and  it  must 
be  presumed  to  have  been  adopted  with  the  meaning  so  affixed 
to  it  by  judicial  construction. 

This  is  a  canon  of  interpretation  as  to  borrowed  statutes  and 
constitutional  provisions,  and  it  is  equally  applicable  to  court 
rules,  which  are  also  laws  of  the  land.  Cooley's  Con.  Lim., 
(3d  ed.)  53,  and  note  1 ;  Sedgwick  on  Con.  of  Slat.,  &c,  (2d 
ed.)  367,  and  note. 

The  final  decision  on  the  merits,  after  a  full  hearing,  is  thus 
made  the  criterion  of  the  title  or  right  of  the  complainant  to 
an  injunction ;  and  the  object  of  the  rule  is  to  compel  the  com- 
plainant, when  he  asks  for  a  preliminary  or  provisional  injunc- 
tion, and  as  a  condition  of  its  being  granted,  to  indemnify  the 
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defendant  against  any  damage  accruing  to  him  from  such  an 
injunction,  if,  by  the  final  decision  upon  all  the  facts  and 
upon  the  law,  it  should  appear  that  the  complainant  had  no 
title  or  right  to  it. 

7.  But  independently  of  this  historical  view  of  the  rule  and 
the  construction  given  to  it  in  the  state  where  it  originated, 
and  from  which  it  was  borrowed,  it  is  manifest,  from  a  con- 
sideration of  the  terms  of  the  rule,  that  no  other  construction 
can  be  fairly  given  to  it. 

First.  The  expression  "  equitably  entitled,"  when  fairly  and 
fully  considered,  will  appear  to  have  no  reference  (except,  per- 
haps, incidentally,)  to  the  motive  or  spirit  of  the  applicant,  or 
to  the  manner  or  circumstances  of  the  application,  for  the  in- 
terposition of  the  strong  arm  of  the  court. 

If  the  facts  and  law  should  warrant  the  injunction,  the  com- 
plainant Avould  be  "equitably  entitled"  to  it,  although  his 
motive  in  asking  for  it  might  be  reprehensible;  and,  however 
praiseworthy  his  motive  might  have  been,  yet,  unless  it  were 
warranted  by  the  law  and  the  facts,  he  would  not  be  "  equit- 
ably entitled  "  to  the  writ. 

Besides,  the  term  "  entitled  "  cannot  relate  or  apply  to  a 
preliminary,  ex  parte  injunction.  However  strong,  well  sus- 
tained and  bona  fide  the  application  for  a  preliminary  injunc- 
tion may  be,  it  furnishes  no  title  or  right  to  such  process, 
"equitable"  or  otherwise,  for  a  preliminary  injunction  is 
always  a  writ  of  grace  and  never  of  right. 

"  The  right  to  a  preliminary  injunction  is  not  ex  debito  jus- 
titice,  but  the  application  is  addressed  to  the  sound  discretion 
of  the  court,  to  be  guided  according  to  the  circumstances  of 
the  particular  case."  High  on  Injunc,  p.  8,  §  11;  see,  also, 
Hill,  on  Injunc,  (3d  erf.)  20,  §  18. 

That  a  preliminary  injunction  is  not  a  matter  of  right — a 
process  to  which  the  complainant  is  "  entitled  " — is  clear,  from 
the  fact  that  the  court  is  in  the  habit  of  imposing  terms  and 
conditions  when  it  decides  to  issue  it. 

Second.  The  word  "  equitably  "  is  evidently  used  in  contra- 
distinction to  the  word  "  legally,"  and  in  connection  with  the 
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word  "  entitled,"  means  that  the  party  must  have  an  equitable 
title  or  right,  i.  e.,  such  a  right  or  title  as  a  court  of  equity 
recognizes  and  protects. 

Hence  the  omission  of  the  word  equitably  in  embodying  the 
old  New  York  chancery  rule  thirty  one  in  the  code,  as  above 
noticed,  after  the  establishment  of  one  tribunal,  and  one  mode 
of  procedure,  for  the  administration  of  both  law  and  equity. 

Is  it  at  all  supposable  that  the  learned  Chancellors  of  New 
York  and  New  Jersey,  who,  one  after  the  other,  adopted  the 
rule  in  question  for  regulating  the  administration  of  equity 
jurisprudence  in  their  respective  courts,  intended  the  words 
" equitably  entitled"  to  be  understood  in  any  other  than  their 
technical  sense  ? 

Third.  Again,  if  (as  I  think  has  been  shown,)  the  words 
"  equitably  entitled  "  are  equivalent  to  possessed  of  an  equitable 
title  or  right,  then  it  would  seem  to  follow  that  they  do  not 
relate  to  the  motive,  manner  or  conduct  of  the  party  applying 
for  the  injunction,  but  to  his  title  or  right  thereto,  as  shown  by 
the  evidence,  and  as  settled  by  the  final  decision. 

Fourth.  What  is  the  real  object  of  the  rule  ? 

Undoubtedly,  compensation  or  indemnity  to  the  party 
enjoined,  for  damage  occasioned  to  him  by  the  injunction, 
when  it  ultimately  appears  that  the  party  invoking  it  was  not 
equitably  entitled  to  it. 

Therefore  the  injunction  bond  is  made  to  the  "party 
enjoined." 

Fifth.  If  the  party  enjoined  has  no  right  of  action  on  the 
bond,  except  in  cases  where,  in  connection  with  a  want  of 
probable  cause,  the  conduct  of  the  complainant  has  been  mala 
fide,  reckless  and  malicious,  he  is  not  much  (if  at  all)  benefited 
by  the  bond,  for  under  those  circumstances,  after  the  final 
decision  in  his  favor,  he  would  have  a  right  of  action  for 
malicious  prosecution.  High  on  Injunc,  §  955;  Cox  v.  Tay- 
lor's Adm'rs,  10  B.  Mon.  17. 

Sixth.  The  words  "such  injunction,"  in  both  the  New  York 
and  New  Jersey  rule,  evidently  mean  an  injunction  in  such 
cause.     The  cases  and  authorities  referred  to  show  that  to  be 
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the  practical  construction.  The  rule  is  intended  to  make  the 
party  who  invokes  the  strong  arm  of  the  court  in  his  behalf 
responsible  for  the  damage  caused  to  the  party  enjoined,  by 
the  operation  of  the  injunction,  before  the  final  decision  of  the 
«ause  on  the  merits.  Hill,  on  Injunc,  (3d  ed.)  p.  92,  §  40 ; 
High  on  Injunc,  §  946. 

The  case  of  Smith  v.  Kuhl,  11  C.  E.  Green  97,  seems  to 
hold  a  doctrine  at  variance  with  that  herein  maintained,  and 
having  abundance  of  support  in  the  authorities.  In  that  case 
there  was  a  provision  in  the  condition  of  the  bond  for  an  ascer- 
tainment of  the  damages,  under  the  direction  of  the  Chancellor, 
and  the  decision  was  on  an  application  for  an  order  directing 
such  ascertainment. 

No  authority  was  cited  by  the  learned  Chancellor  in  sup- 
port of  the  view  held  by  him,  unless  Dodd  v.  Flavell,  2  C.  E. 
Green  255,  was  referred  to  for  the  purpose.  That,  as  stated 
by  the  Chancellor,  was  the  case  of  an  application  after  answer 
filed,  and  an  unsuccessful  motion  to  dissolve  the  injunction 
for  an  order  requiring  the  execution  of  a  bond  by  the  com- 
plainant. The  order  applied  for  was  refused  because,  in  the 
opinion  of  the  court,  the  bill  showed  a  clear  right  and  an  in- 
fraction thereof,  and  the  case  made  by  the  bill  had  not  been 
essentially  altered  by  the  answer  and  proof  of  the  defendant. 
It  may  be  observed  that  an  application  for  an  order  requiring 
a  bond  to  be  given,  and  an  application  for  leave  to  prosecute 
the  bond,  when  forfeited,  are  obviously  quite  different. 

In  this  same  case  (Dodd  v.  Flavell,)  it  will  be  seen  that 
Chancellor  Green,  after  refusing  the  application  for  a  bond, 
promised  that  if  the  complainant  was  guilty  of  laches,  he  would 
either  dissolve  the  injunction  or  require  the  complainant  to  give 
a  bond. 

He  evidently  thought  that  the  bond,  if  given  as  promised, 
in  the  contingency  referred  to,  would  not  be  entirely  illusory, 
but  of  real  value  to  the  defendant,  and  yet  there  was  no  sug- 
gestion or  suspicion  of  unfairness,  or  mala  fides,  on  the  part 
of  the  complainant,  in  connection  with  the  application  for  the 
injunction  in  that  case. 
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In  conclusion,  I  will  refer  to  Hill,  on  Injunc,  (3d  ed.)  ch. 
2,  pp.  73-102 ;  High  on  Injunc,  §  946  to  981 ;  and  the 
numerous  cases  cited  in  the  notes. 

For  the  reasons  stated,  I  submit  that  the  judgment  of  non- 
suit was  erroneous  and  should  be  reversed. 

For  the  defendants  in  error,  John  P.  Jackson. 

(A.)  The  condition  of  the  bond  sued  on  was  based  on  the 
event  that  the  Court  of  Chancery  should  eventually  decide 
that  the  complainants  were  not  equitably  entitled  to  the  restrain- 
ing order.  The  New  Jersey  rule  is,  that  the  mere  dissolu- 
tion of  an  injunction,  whether  before  or  after  answer,  is  not  of 
itself  evidence  that  the  party  applying  for  it  was  not  equitably 
entitled  to  it.  Smith  v.  Kuhl,  11  C.  E.  Green  97;  Easton  & 
McMahon  v.  The  L.  B.  R.  R.  Co.,  11  C.  E.  Green  359. 

And  this  was  the  only  evidence  offered  by  the  plaintiffs. 
No  bad  faith  or  disingenuous  conduct  in  applying  for  the  in- 
junction was  charged  against  the  complainants  in  the  chan- 
cery suit. 

(B.)  The  alleged  contrary  rule  in  other  states  cannot  affect 
our  courts,  for — 

(1.)  The  Chancellor  is  invested  with  the  right  to  make  rules, 
(see  ordinance  establishing  the  Court  of  Chancery,  printed  in 

4  C.  E.  Green  580;  see  also  Gannon  v.  Fritz,  79  Perm.  St. 
303;)  he  must  have  the  power  to  declare  their  meaning.  A 
rule  of  court  may  be  controlled  by  a  change  of  the  words  used 
therein,  or  by  a  decision  of  the  court  that  the  words  shall  be 
taken  to  mean  a  certain  result.    Squires  v.  Millett,  31  Iowa  169. 

And  no  appeal  will  be  entertained  from  such  decision.  Mix 
v.  Chandler,  44  III.  174;  State  v.  Smith,  44  Mo.  112. 

It  matters  not  what  language  is  used  if  the  meaning  be 
clearly  communicated  ;  it  is  a  question  with  respect  to  the  in- 
tendment of  the  Court  of  Chancery.  Compare  remarks  in 
Douglass,  Receiver,  v.  The  State,  5  Vroom  487.  So  in  law  of 
contracts.  2  Parsons  on  Contracts  51,  note  b  ;  Hinton  v.  Locke, 

5  Hill  437.  Hence  its  declaration  of  the  meaning  of  a  rule 
becomes  a  part  of  the  rule  itself. 
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(2.)  The  construction  given  by  the  New  Jersey  Court  of 
Chancery  to  the  forty  sixth  rule  of  that  court,  respecting  in- 
junction bonds,  is  supported  by  the  system  of  jurisprudence 
which  regulates  the  granting  of  injunctions.  Dodd  v.  Flavell, 
2  C.  E.  Green  255;  Smith  y.Kuhl,  supra;  Easton  &  Mc- 
Mahon  v.  N.  Y.  &  L.  B.  R.  R.  Co.,  11  C.  E.  Green  359; 
Green  v.  The  Phila.  Freestone  and  Granite  Co.,  11  C.  E. 
Gh-een  443. 

For  the  Chancellor  only  requires  such  bonds  at  his  discre- 
tion; there  is  no  obligation  to  protect  the  enjoined  party.  See 
the  rules.  No  absolute  right  exists  in  favor  of  the  party  en- 
joined.    See  illustrations  under  F,  infra. 

(C.)  A  greater  freedom  and  ability  to  do  justice  to  both 
parties  exist  where  a  Chancellor  may  require  a  bond  which 
shall  not  necessarily  be  forfeited,  if  investigation  results  in  a 
dissolution  of  the  injunction. 

The  practice  of  requiring  bonds  on  granting  injunctions  is 
comparatively  new  in  this  state,  and  no  necessity  can  be 
alleged  to  adopt  more  stringent  rules  than  the  Chancellor  has 
adopted. 

Elsewhere,  the  practice  on  requiring  security  upon  the 
granting  of  injunctions  differs. 

Generally,  in  the  United  States,  the  subject  is  regulated  by 
statutes  of  different  states.  High  on  Ivjunc,  §  946  ;  Hill,  on 
Injunc,  p.  72. 

In  New  Hampshire  the  bond  is  absolute  "  to  pay  all  dam- 
ages occasioned  by  the  injunction,"  &c.  Derby  Rank  v.  Heath, 
45  N.  Hamp.  524;  38  lb.  612. 

In  Massachusetts  the  same  rule  prevails.  2  Daniell's  Ch. 
Pr.  1666,  note  2. 

In  Alabama  the  practice  is  nearer  that  of  New  Jersey. 
Garrett  v.  Logan,  19  Ala.  344. 

The  United  States  National  Courts  followed  the  old  English 
chancery  practice.  Chief  Justice  Taney,  in  1851,  says,  in 
Bein  v.  Heath,  12  How.  179,  "  they  exercise  a  sound  discretion 
in  requiring  a  bond  or  not,  prescribing  both  principal  and 
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condition ;  the  established  principles  of  equity  permit  any  sort 
of  a  bond  to  be  required." 

The  English  practice,  since  about  1844,  has  almost  univer- 
sally required  a  bond.  Chappell  v.  Davidson,  8  D.,  31.  &  G. 
2  ;  Novello  v.  James,  5  D.,  M.  &  O.  876 ;  Kerr  on  Injunc. 
212,  621-2;  Joyce  on  Injunc.  130,  &c. 

But  not  invariably,  e.  g.,  a  clear  case  of  fraud  in  publish- 
ing a  periodical.  Ingram  v.  Stiff,  reported  in  note  to  Turk  v. 
Silver,  Johns.  (E,*g.)  Ch.  220. 

Adamson  v.  Wilson,  3  N.  R.  368 ;  10  L.  T.  (JV.  S.)  124 ; 
2  Joyce  on  Injunc.  1308.  And  this  agrees  with  the  New 
Jersey  system.  Dodd  v.  Flavell,  2  C.  K  Green  255.  The 
whole  matter  of  terms  in  granting  or  continuing  an  injunction 
is  in  the  discretion  of  the  court.  Henwood  v.  Jarvis,  12  C.  E. 
Green  254. 

And  in  general  the  power  of  a  court  of  equity  to  require  an 
undertaking  as  to  damages  consequent  upon  any  order,  is  fully 
recognized,  e.  g.}  on  not  issuing  an  injunction,  an  undertaking 
is  sometimes  required  from  defendant.  Joyce  on  Injunc.  1308  ; 
Broomed  v.  Holcomb,  3  M.  &  C.  737-9 ;  Kerr  on  Injunc. 
212,  &c.  And  after  the  court  had  refused  an  injunction  in 
the  case  of  The  Proprietors  of  Bridges,  &c,  v.  Hoboken  L. 
and  I.  Co.,  2  Beas.  81,  it  was  intimated  that  if  complainants 
desired  to  appeal,  an  injunction  would  be  granted  on  satisfac- 
tory bond  given  by  them. 

[D.)  The  construction  contended  for  by  plaintiff  in  error, 
that  the  mere  dissolution  of  the  injunction  and  dismissal  of 
the  bill  constitute  a  breach,  is  open  to  the  objection  that  dam- 
ages would  be  required  in  cases  where  good  grounds  existed 
for  the  obtaining  of  an  injunction,  which  were  removed  pend- 
ing the  suit.  Payne  v.  Wallace,  6  Mon.  381 ;  High  on  Injunc, 
p.  565,  §  980,  &c. 

(E.)  The  Chancellor's  construction  is  preferable,  because  he 
may  take  a  bond  without  prejudice  to  either  side.  It  aids 
the  court  to  abstain  from  expressing  an  opinion  upon  the 
merits  of  the  case  until  the  hearing.     Vice-Chancellor  Kin- 

Yol.  xr.  z 
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dersley,  in  Wakefield  v.  Duke  of  Buccleuch,  Jur.  (N.  S.)  1865, 
523. 

(F.)  The  propriety  of  the  New  Jersey  construction  of  the 
rule,  not  to  allow  the  mere  dissolution  of  the  injunction  or 
dismissal  of  the  bill  to  be  a  groundwork  for  damages,  is  well 
illustrated  by  a  large  class  of  cases,  and  especially  by  the  case 
in  hand.  See  9  C.  E.  Green  49  and  59.  The  suit  was  in  the 
name  of  the  attorney  general,  who  argued  the  case,  and  even 
asked  for  a  re-hearing.  The  Chancellor  also  says  "  the  merits 
of  the  case  were  very  fully  and  ably  discussed,  and  presented 
and  received  a  very  full  and  deliberate  consideration;"  this 
negatives  fraud  or  bad  faith. 

See  also  the  case  of  Attorney  General  v.  Pat.  &  Hud.  R. 
R.  R.  Co.,  1  Stockt.  526,  in  Court  of  Errors,  case  of  alleged 
permanent  injury  to  navigation  of  Passaic  river  at  Acquacka- 
nonk,  both  sides  interested  in  obtaining  a  correct  view,  (p.  562.) 
In  this  case,  after  much  consideration,  a  temporary  injunction, 
to  try  facts  as  to  location  and  structure,  was  advised  by  the 
•Court  of  Errors,  overruling  the  Chancellor.  "  It  is  important 
dn  cases  where  obstructions  to  public  navigation  are  about  to 
be  erected,  and  which,  when  erected,  can  only  be  removed  at 
great  expense  and  sacrifice,  that  the  court  should  exercise  a 
preventive  remedy  by  injunction."  (See  cases  referred  to  in 
the  opinion  of  this  case.     Right  to  an  injunction  considered.) 

State  of  Penn.  v.  Wheeling  Bridge  Co.,  13  How.  518,  is  a 
memorable  case  to  show  the  importance  of  the  early  exercise 
of  the  preventive  remedy,  when  otherwise  relief  could  be  ob- 
tained only  with  great  expense  and  sacrifice. 

The  order  there  was  to  abate  the  bridge  unless  remedied. 

And  Judge  Grier,  in  the  Newark  bridge  cases,  says :  "  If 
there  be  &  prima  facie,  or  even  doubtful  case  shown,  it  is  the 
interest  of  both  parties  that  the  interlocutory  injunction  should 
issue."  Milner  v.  N.J.  R.  R.  Co.,  6  Am.  Law  Reg.,  (1858,) 
p.  7. 

Read  Cooley  on  Const.  Lim.,  p.  592,  \  3,  to  show  the  duties 
•devolving  on  courts  in  determining  legality  of  bridges  over 
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navigable  rivers,  or  questions  arising  upon  construction  of 
charters. 

To  restrain  the  assertions  of  doubtful  rights  in  a  manner 
productive  of  irreparable  damage,  and  to  prevent  injury  from 
the  doubtful  title  of  others,  are  among  the  legitimate  functions 
of  a  court  oreqity.  Story's  Eg.  Jur.,  §  872;  Mitford's  PL  5; 
Henwood  v.  Jarvis,  12  C.  E.  Green  254;  Attorney  Gen- 
eral v.  Hudson  R.  R.  Co.,  1  Stockt.  526.  Hence  a  person  may 
be  equitably  "entitled"  to  an  injunction. 

Besides  Navigation  cases,  the  New  Jersey  rule  works  well 
in  Fraud  cases.  Henwood  v.  Jarvis,  12  C.  E.  Green  247 ; 
Hoagland  v.  Titus,  1  Mo  Carter  81 ;  and  Discovery  cases,  Rob- 
inson v.  Davis,  3  Stockt.  302. 

And  in  bills  for  Specific  Performance.  Huffman  v.  Hummer, 

2  C.  E.  Green  263 ;  Camden  and  Amboy  R.  R.  Co.  v.  Stewart, 

3  C.  E.  Green  489. 

Also,  in  cases  of  attempts  to  becloud  titles.  Morris  Canal 
v.  Jersey  City,  1  Beas.  227,  545.  Questions  of  large  impor- 
tance not  free  from  doubt,  and  both  parties  interested. 

Also,  doubtful  questions  as  to  the  invasion  of  railway  fran- 
chises. M.  &  E.  R.  R.  Co.  v.  Hudson  Tunnel  Co.,  11  O.  E. 
•Green  295.  Or  of  fishery  privileges.  Britton's  Adm'r  v.  Hill, 
12  C.E.  Green  389. 

And  in  cases  of  questions  as  to  legal  constructions  and 
proper  interpretation  of  the  grants  of  mining  rights.  Boston 
Franklinite  Co.  v.  N.  J.  Zinc  Co.,  2  Beas.  215;  Firmstone  v. 
Decamp,  2  C.  E.  Green  309. 

In  all  the  above  cases  a  bond  might  properly  be  demanded, 
which  might  be  enforced  to  secure  costs,  and  a  guaranty  of 
good  faith  and  truthfulness,  but  not  to  pay  for  all  damages, 
if  the  party  honestly  invoked  a  legal  decision. 

(6r.)  The  main  reliance  of  the  plaintiff  in  error  is  upon  the 
argument  drawn  from  the  New  York  practice.  But  this  rule 
and  its  history  differ  from  ours.  By  the  rules  in  chancery  of 
New  York,  published  in  1829,  it  was  ordered  that  injunctions 
might  be  ordered  on  the  certificate  of  Vice  Chancellors  or  in- 
junction masters,  (rule  30,)  of  whom  a  number  existed.     By 
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rule  thirty  one,  published  in  1837,  it  was  required  that  injunc- 
tions in  certain  (important)  cases  should  be  made  on  direct  ap- 
plication to  the  Chancellor  or  Vice  Chancellor,  "and  in  any 
case,  where  no  special  provision  is  made  by  law  as  to  security  r 
the  officer  allowing  an  injunction  may,  in  his  discretion,  re- 
quire of  the  complainant  or  his  agent,  a  bond  with  security, 
or  his  own  bond  only,  to  the  party  enjoined,  in  such  sum  as 
may  be  deemed  reasonable,  conditioned  to  pay  such  party  all 
damages  he  may  sustain  by  reason  of  the  injunction." 

It  will  be  noticed  that  the  present  New  York  rule  did  not 
restrict  or  limit  the  Chancellor  himself,  but  was  addressed  to 
his  subordinates. 

It  was  to  guide  their  discretion,  which  it  is  intimated  may 
have  been  "sometimes  unsoundly  exercised."  Leavitt  v.  Dab- 
ney,  2  Sweeney  617.  The  court  was  not  thereby  shorn  of  its 
original  jurisdiction,  or  curtailed  in  power. 

(H.)  The  phraseology  of  the  New  Jersey  rule  indicates 
that  the  question  of  forfeiture  depended  on  the  prior  question 
whether  a  complainant  was  equitably  entitled  to  the  injunc- 
tion at  the  time  it  was  solicited,  for  it  provides  only  for  ex 
parte  applications.  In  cases  where  both  parties  appear,  the 
equities  of  both  may  be  considered  at  the  time.  This  would 
seem  to  indicate  that  the  special  object  of  the  rule  was  to 
secure  good  faith  in  the  application  ;  not  an  insurance  of  ulti- 
mate success.     Smith  v.  Kuhl,  supra. 

(I.)  Again,  the  poorest  citizen  is  as  much  entitled  to  ask 
for  the  injunction  remedy  as  any  other,  but  he  cannot  secure 
bonds  liable  to  the  construction  contended  for  by  the  plaintiff. 
He  can  obtain  guaranties  for  his  good  faith  and  truthful  rep- 
resentations, but  not  for  large  pecuniary  risks.  So  here,  as  in 
the  other  cases  mentioned,  the  court  would  be  confined  to  a 
dilemma,  viz.,  a  denial  of  justice  in  refusing  the  writ,  or  a 
denial  of  justice  in  waiving  the  requirement  of  a  bond  to 
secure  good  faith  and  truthfulness. 

II.  The  Supreme  Court,  or  this  court,  will  adopt  the  con- 
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struction  put  by  the  Chancellor  on  the  rules  in  chancery.  The 
reasons  are  obvious — 

(1.)  Rules  are  made  for  the  safe  and  orderly  conduct  of  the 
business  of  the  court ;  they  may  be  repealed  or  modified,  and 
therefore  explained  and  controlled  by  the  court  that  makes 
them. 

(2.)  Proper  respect  for  that  tribunal  requires  this;  any 
opposite  course  would  result  in  mere  verbal  criticism,  one 
court  holding  one  way  and  the  other  another.  Gannon  v. 
Fritz,  79  Penn.  St.  303 ;  Squires  v.  Millett,  31  Iowa  169  ;  Mix 
v.  Chandler,  44  III.  174;  State  v.  Smith,  44  Mo.  112. 

III.  All  parties  to  an  injunction  bond  in  chancery  are  pre- 
sumed to  contract  with  a  knowledge  of  the  usages  and  prac- 
tice of  that  court.  Therefore  we  resort  thither  to  learn  the 
meaning  and  intent  of  the  parties  to  this  bond,  to  ascertain 
which  is  the  object  of  the  court. 

Whether  or  not  the  construction  given  by  the  Court  of 
Chancery  to  its  rules  is  that  which  this  court  would  give  in 
the  first  instance,  is  not  our  present  inquiry. 

Our  first  inquiry  is,  what  was  the  intention  of  the  parties  to 
this  bond? 

Their  intent  was  governed  by  the  "  known  usages  "  of  the 
Court  of  Chancery,  which  are  gathered  from  the  reported 
decisions  as  well  as  the  rules.  Walker's  Amer.  Law,  §  217, 
p.  659,  (6th  ed.) 

The  view  of  the  court,  announced  from  time  to  time  to 
suitors  therein,  was  all  the  same  as  incorporated  into  the 
bond ;  its  construction  is  of  course  governed  by  recitals,  (De 
Colyer  on  Guaranties  254;  Peppin  v.  Coope)',  2  B.&  A.  431,) 
and  to  change  the  liability  by  a  change  of  decision  as  to  the 
meaning  of  the  rule,  would  entrap  these  sureties. 

In  practical  effect  it  would  be  equally  as  unjust  as  for  a 
legislature  to  attempt  to  change  the  meaning  of  a  contract. 

The  law  at  the  time  the  bond  was  given  governed  its  con- 
struction.    Story  on  Cont.,  §  1384. 
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A  change  of  construction  in  this  manner  might  ruin« 
sureties. 

The  construction  given  by  the  Chancellor  of  New  Jersey 
to  this  rule  had  become  a  part  of  the  law  of  the  state.  These 
defendants,  and  citizens  generally,  acted  in  reliance  upon  it — 
counsel  would  advise  clients  accordingly.  In  such  a  case  it 
is  better  that  the  correction  of  the  error,  if  any,  should  be 
left  to  operate  on  future  cases  only,  lest  unjust  consequences 
should  ensue,  and  a  new  wrong  be  committed.  Cooley  on 
Const.  Lim.  53. 

For  these  reasons,  I  submit  that  the  judgment  of  non-suit 
was  correct,  and  should  be  affirmed. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  case  comes  before  this 
court  under  the  following  circumstances :  The  New  York 
and  Long  Branch  Railroad  Company,  the  plaintiff  in  error, 
was  defendant  in  a  suit  in  chancery,  brought  in  the  name  of 
the  attorney  general,  on  the  relation  of  Easton  and  McMah on- 
calling  in  question  the  right  of  such  company  to  erect  a  bridge 
over  the  Raritan  river,  at  Perth  Amboy.  That  case  is  re- 
ported in  9  C.  E.  Gh-een  49.  Upon  the  filing  of  that  bill  the 
Chancellor  granted  a  restraining  order,  and  required  a  bond, 
which  was  executed  by  the  defendants  in  this  suit,  the  condi- 
tion of  which  was  in  the  words  following,  to  wit :  "  Now, 
therefore,  the  condition  of  the  above  obligation  is  such,  that 
if  the  above  bounden  James  T.  Easton  and  James  McMahon 
shall  well  and  truly  pay,  or  cause  to  be  paid,  unto  the  said 
the  New  York  and  Long  Branch  Railroad  Company,  Ed- 
ward G.  Brown,  H.  R.  Campbell  and  J.  B.  Campbell,  such 
damages  as  they,  or  any  of  them,  may  sustain  by  reason  of 
the  restraining  part  of  said  order,  if  the  court  shall  eventually 
decide  that  the  complainants  were  not  equitably  entitled  to 
such  restraining  order,  then  the  above  obligation  to  be  void, 
otherwise  to  remain  in  force." 

Subsequently  such  proceedings  were  taken  in  this  chancery 
suit  that,  upon  argument,  this  restraining  order  was  dissolved, 
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an  injunction  refused,  and  the  bill  dismissed.  Thereupon 
this  present  suit  was  brought  in  the  Supreme  Court  on  the 
bond  above  described,  and  at  the  trial  the  plaintiff  proved 
the  instrument  and  the  decree  of  the  Chancellor  dissolving 
the  restraining  oi'der,  refusing  the  injunction  and  dismissing 
the  bill.  Upon  the  case  thus  made  the  plaintiff  was  ordered 
to  be  called. 

We  are  not  possessed  of  the  advantage  of  having  the  views 
of  the  judge  before  whom  this  case  was  tried,  and  therefore 
cannot  be  certain  with  respect  to  the  ground  on  which  this 
non-suit  was  ordered ;  but,  from  intimations  in  the  briefs  of 
counsel,  I  am  led  to  conclude  that  it  proceeded  from  the 
opinion  that  a  forfeiture  of  the  bond  sued  on  could  not  be 
shown  by  simply  proving  that  the  Chancellor  had  decided 
that  the  complainants  in  the  suit  in  equity  were  not,  by  the 
law  and  the  fact,  entitled  to  the  restraining  order  at  the  time 
it  was  made,  but  that,  in  addition  to  this,  it  must  appear  that 
the  application  for  such  order  was  made  in  bad  faith.  This 
opinion  seems  to  have  been  induced  by  the  remarks  of  the 
court  in  the  case  of  Smith  v.  Kuhl,  11  C.  E.  Green  98,  ins 
which  it  was  said  that  these  bonds  are  intended  to  secure  bona 
fides  in  the  application  for  the  injunction,  and  to  provide  in- 
demnity to  the  party  enjoined  against  the  effects  of  an  injunc- 
tion unfairly  obtained.  The  question  is,  can  this  view  be 
sustained  ? 

The  first  and  fundamental  difficulty  with  which  it  is  en- 
countered, is  that  it  cannot  be  made  to  harmonize  with  the 
language  of  the  instrument  in  question.  That  language  is 
plain  and  perfectly  reasonable  and  intelligible,  and  is  entirely 
unaffected  by  the  context;  and  such  language,  existing  in 
either  a  contract  or  in  a  rule  of  court,  cannot  be  controlled  or 
made  to  mean  something  that  it  does  not  import.  The  rule 
is  universal  that  a  court  is  not  warranted  in  adding  to  or 
taking  away  anything  from  such  language.  The  bond  in 
question  declares  its  own  liability  to  forfeiture  "  if  the  court 
shall  eventually  decide  that  the  complainants  were  not  equit- 
ably entitled  to  such  restraining  order."  This  the  court  has 
decided,  for  it  will  hardly  be  pretended  that  the  restraining 
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order  would  have  been  dissolved  and  the  bill  dismissed  if  the 
complainants  were  "equitably  entitled"  to  it.  It  is  conse- 
quently an  obvious,  and,  as  it  seems  to  me,  an  indisputable 
addition  of  an  extraneous  matter  to  require  that,  to  make 
this  bond  forfeited,  mala  fides  in  the  application  for  the  re- 
straining order  must  be  exhibited. 

The  instrumental  condition  calls  for  the  existence  of  a 
single  state  of  facts,  viz.,  the  absence  of  an  equitable  right  to 
the  restraining  order;  the  proposed  construction  calls  for  the 
existence  of  two  states  of  fact,  viz.,  the  absence  of  such  equita- 
ble right,  and  mala  fides.  This  latter  term  seems  to  me  like 
the  introduction  of  a  pure  interpolation  into  this  condition, 
for  it  is  certain  that  a  man  may  not  be  equitably  entitled  to 
an  injunction,  no  matter  how  honest  his  intentions  and  pro- 
ceedings may  be  in  applying  for  it.  For  example :  a  mer- 
chant is  enjoined  when  about  to  ship  his  goods  to  a  foreign 
part;  the  bill  has  been  filed  by  a  creditor  for  discovery,  and 
the  injunction  obtained  on  the  ground  that  the  contemplated 
removal  of  the  goods  is  in  fraud  of  creditors ;  the  discovery 
turns  to  the  discomfiture  of  the  complainant;  he  made  his  ap- 
plication in  good  faith,  supposing  that  he  was  entitled  to  an 
injunction,  but  in  point  of  fact  he  was  not  so  entitled,  as  is 
manifested  by  the  supposed  defendant's  answer.  If,  in  such 
a  case  as  this,  a  bond  similar  to  the  one  in  suit  had  been 
given,  would  its  forfeiture  be  saved  by  the  fact  that  the  suit 
was  instituted  and  carried  on  with  an  honest  intention?  It 
is  impossible  to  say  that  justice  would  be  served  by  such  an 
interpretation,  for  there  is  surely  no  reason  why  the  creditor, 
in  the  case  put,  should  obtain  his  discovery  at  the  expense  of 
the  unoffending  defendant,  but  it  is  the  better  and,  as  I  think, 
the  conclusive  objection  to  such  an  interpretation,  to  say  that 
it  will  not  square  with  the  clear  terms  of  the  instrument  to  be 
construed. 

Nor  have  I  found  that  elsewhere  in  the  practice  of  courts 
of  equity,  this  limited  effect  has  been  given  to  these  injunction 
bonds.  It  seems  to  have  been  the  prevailing  opinion  that  it 
is  but  common  justice  that  the  loss  incident  to  preliminary  in- 
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junctions,  which  are  founded  to  some  extent  on  decisions 
adverse  to  defendants  before  they  are  heard,  should  fall  on  the 
party  seeking  them,  if,  in  the  end,  it  appears  he  was  in  the 
wrong.  Both  parties  being  innocent  of  wrongful  intention, 
he  who  occasions  the  loss  should  bear  it.  This  is  the  rule  at 
law  and  in  equity,  and  is  the  dictate  of  natural  justice. 

The  practice  in  the  English  courts  has  long  been  settled. 
The  complainant  is  held  on  his  bond,  without  any  reference 
to  his  intention  being  good  or  bad.  .  If  he  fails  to  sustain  the 
equity  of  his  bill  he  must  pay  the  damages  incurred.  Daniel? 8 
Chan.  Prac. 

In  Novello  v.  Jones,  31  L.  &  Eq.  Rep.  280,  a  bond  had 
been  given  on  the  continuance  of  an  injunction,  and  the  ques- 
tion arising  as  to  its  enforcement,  Knight  Bruce,  L.  J.,  said 
he  would  consider  it  unjust  to  the  defendant  "to  disregard  or 
not  give  effect  to  the  undertaking,  which  was  the  price  of  the 
continuation  of  the  injunction."  And  in  the  same  case,  Turner, 
L.  J.,  expressed  his  views  in  these  terms :  "  The  plaintiff 
came  upon  a  title  at  the  time  doubtful,  there  being  conflicting 
decisions  upon  it  by  the  superior  courts  of  law,  and  therefore 
it  was  that  in  granting  the  injunction  the  court  put  the  plain- 
tiff on  this  undertaking;  and  the  result  having  ultimately 
turned  out  unfavorable  to  the  plaintiff,  it  seems  to  follow  that 
it  is  the  duty  of  the  court  to  carry  the  undertaking  into  effect." 

Thus  the  complainant  was  held  on  his  bond,  although  there 
was  no  pretence  of  mala  fides,  his  defeat  being  occasioned  by 
the  settlement  against  him  of  a  doubtful  question  of  law. 
Bonds  having  a  similar  scope  are  in  frequent  use  on  the  equity 
side  of  several  of  the  courts  of  this  country,  and  I  have  failed 
to  find  any  instance  of  an  instrument  of  this  kind  being  em- 
ployed merely  for  the  end  of  indemnifying  the  defendant 
against  the  evil  consequences  of  the  fraud  or  bad  faith  of  the 
complainant. 

There  is  also  another  consideration  of  much  weight  tending 
in  the  same  direction.  These  bonds  are  taken  in  our  practice 
by  force  of  the  forty  sixth  rule  of  the  Court  of  Chancery. 
This  rule  is  of  long  standing,  and  is  substantially  a  copy  of 
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one  of  the  rules  of  practice  of  the  old  court  of  equity  of  the 
State  of  Xew  York,  and  the  obligations  given  by  force  of  this 
original  rule  have  been  repeatedly  construed  by  the  courts 
within  whose  jurisdiction  it  prevailed. 

In  such  adjudications  it  does  not  appear  to  have  occurred 
to  the  mind  of  any  judge  that  a  decision  eventually  made  to 
the  effect  that  the  complainant  was  destitute  of  a  title  to  the 
equitable  relief  to  which  the  injunction  was  ancillary,  did  not 
work  a  forfeiture  of  the  bond  without  any  regard  to  the  ques- 
tion whether  the  complainant  in  applying  for  the  writ  had 
acted  with  candor  and  fairness.  There  is  quite  a  crowd  of 
cases  of  this  character  which  I  will  cite  without  other  com- 
ment thau  the  remark  that  they  hold  that,  in  the  language  of 
one  of  them,  "the  object  of  the  rule  was  to  afford  to  the  party 
enjoined  full  and  ample  security  for  all  damages  he  might 
sustain  by  reason  of  the  allowance  of  an  injunction  against 
him,  without  giving  him  an  opportunity  to  be  heard  in  oppo- 
sition to  such  allowance."  Leavitt  v.  Dabney,  2  Sween.  617; 
Cayuga  Bridge  Co.  v.  JIagee,  2  Paige  116;  Sullivan  v.  Judah, 
4  Paige  444;  Carroll  v.  Sand,  10  Paige  298;  Edwards  v. 
Bodine,  11  Paige  223;  Loveland  v.  Burnham,  1  Barb.  Ch. 
66;  Lmdon  v.  Green,  64  N.  Y.  326. 

This  construction  is,  as  I  have  already  said,  the  only  one 
that  comports  with  the  explicit  terms  of  this  class  of  instru- 
ments. Xor  does  it  appear  that  any  practical  objection  can  be 
made  against  such  exposition  of  them,  for  they  are  entirely 
under  the  control  of  the  Chancellor  until  he  issues  his  order 
to  put  them  in  suit.  If  the  equity  of  any  possible  case  should 
require  such  order  to  be  withheld,  it  is  within  the  discretion 
of  the  Chancellor  to  take  such  course.  But  when  the  suit  is 
permitted,  and  it  is  brought,  a  court  of  law  can  look  only  to 
the  language  of  the  instrument,  in  order  to  ascertain  its  legal 
effect,  and  must  put  it  in  force  according  to  its  terms. 

In  the  present  case,  the  decision  of  the  Chancellor,  finding 
that  the  complainant  had  no  title  to  the  equitable  relief  prayed 
for,  and  dismissing  the  application  for  injunction,  the  bill 
operated  as  a  forfeiture  of  the  bond,  in   the  absence  of  all 
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evidence  showing  that  such  decree  was  founded  on  some  fact 
which  did  not  exist  when  the  restraining  order  was  granted; 
and  the  consequence  is,  that  at  the  trial  there  should  have  been 
an  assessment  of  damages  founded  on  such  forfeiture. 

The  judgment  of  the  Supreme  Court,  I  think,  should  be 
reversed. 

The  Chancellor,  (dissenting.)  Easton  and  McMahon, 
relators  and  complainants  in  the  case  of  Attorney  General  and 
others  v.  Neio  York  and  Long  Branch  R.  R.  Co.,  9  C.  E. 
Green  49,  were,  on  the  granting  of  the  order  to  show  cause 
why  an  injunction  should  not  be  issued  in  that  case,  required 
to  give  bond  to  the  defendants,  with  sufficient  surety  or  sure- 
ties, in  the  penalty  of  $10,000,  according  to  the  forty  sixth 
rule  of  the  Court  of  Chancery ;  the  bond  to  be  approved,  as 
to  form  and  sufficiency  of  sureties,  by  one  of  two  special  mas- 
ters of  that  court  therein  named. 

That  rule  provides  that  in  cases  where  an  injunction  is 
granted  ex  parte,  the  Chancellor  or  master  may,  at  his  discre- 
tion, take  from  the  complainant  a  bond  to  the  party  enjoined,, 
in  such  sum  as  may  be  deemed  sufficient,  either  with  or  with- 
out sureties,  conditioned  to  pay  to  the  party  enjoined  such 
damages  as  he  may  sustain  by  reason  of  the  injunction,  if  the 
court  shall  eventually  decide  that  the  complainant  was  not 
equitably  entitled  to  such  injunction. 

The  bond  was  given.  It  recited  that  the  Court  of  Chan- 
cery had  granted  the  order  to  show  cause  with  an  interim  re- 
straining order,  and  it  was  conditioned  that  the  complainants, 
Easton  and  McMahon,  should  well  and  truly  pay,  or  cause  to 
be  paid  to  the  defendants,  such  damages  as  they  or  any  of 
them  might  sustain  by  reason  of  the  restraining  part  of  the 
order,  if  the  court  should  eventually  decide  that  the  complain- 
ants were  not  equitably  entitled  to  such  restraining  order. 

The  order  to  show  cause  was,  after  argument,  discharged, 
the  injunction  denied  and  the  bill  dismissed.  The  provision 
for  the  ascertainment  of  the  damages  by  the  Court  of  Chan- 
cery was  omitted  from  the  condition  of  the  bond.     How  this 
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omission  occurred  does  not  appear.  It  was  not  by  direction 
or  with  the  consent  or  acquiescence  of  the  court,  but  probably- 
through  mistake  of  the  person  who  drew  the  bond.  After 
the  discharge  of  the  order,  application  was  made,  on  the  part 
of  Brown  and  Campbell,  two  of  the  defendants,  for  the  deliv- 
ery of  the  bond  to  them,  in  order  that  they  might  prosecute 
upon  it  at  law  for  the  recovery  of  their  damages  by  reason  of 
the  restraining  part  of  the  order.  In  view  of  the  omission 
above  referred  to,  the  application  was  granted.  Easton  and 
McMahon  v.  New  York  and  Long  Branch  Railroad  Co.,  11 
C.  E.  Green  359. 

Suit  was  brought  on  the  bond  in  the  Supreme  Court.  At 
the  trial,  the  plaintiffs  proved  that  the  injunction  was  denied, 
but  made  no  further  proof  on  that  point.  The  justice  who 
presided  at  the  trial  non-suited  them,  on  the  ground  that  they 
had  not  proved  sufficient  on  that  head  to  entitle  them  to  judg- 
ment. In  this  he  was  clearly  right,  unless  the  mere  fact  of 
the  refusal  of  the  injunction  of  itself  worked  a  forfeiture  of 
the  bond,  and  the  obligors  could  not  avail  themselves  of  any 
excusatory  facts  or  circumstances  to  protect  them  against  the 
forfeiture. 

The  Vice  Chancellor,  in  his  opinion  upon  the  application 
for  delivery  of  the  bond,  said  that  the  question  whether  the 
condition  of  the  bond  had  been  broken  or  not  must  be  left  to 
the  judgment  of  the  court  in  which  the  action  on  the  bond 
was  to  be  instituted,  and  that  if  the  Court  of  Chancery  had 
not,  under  that  bond,  power  over  the  surety,  it  should  not 
attempt,  as  against  him,  to  adjudge  whether  a  cause  of  action 
existed  or  not;  that  that  should  be  left  to  the  determination 
of  the  court  of  law.  It  appears  that  that  court  adopted  the 
view  of  the  Court  of  Chancery  in  Smith  v.  Kuhl,  11  C.  E. 
Green  97,  on  the  subject  of  the  forfeiture  of  such  bonds.  The 
view  there  expressed  was,  that  the  object  of  the  bond  taken 
under  the  rule  is  to  secure  bona  fides  in  the  application  for 
the  injunction.  The  language  of  the  court  was  :  "  The  bond 
given  under  this  rule  is  security  only  for  damages,  in  case 
the  complainant  shall  prove  not  to  have  been  equitably  enti- 
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tied  to  the  injunction  when  he  applied  for  it.  That  the  in- 
junction was  dissolved  is  not  of  itself  evidence  that  he  was 
not  equitably  entitled  to  it.  And  though  it  may  have  been 
i  in  providently  granted,  and  for  that  cause  be  dissolved  before 
answer,  that  will  not,  if  the  case  be  fairly  presented  by  the 
bill  and  verification,  entitle  the  defendant  to  whom  it  is  given 
to  look  to  it  for  damages.  But  if  the  action  be  actually  or 
presumably  mala  fide,  as  for  example,  if  the  bill  present 
grounds  for  relief  by  injunction  which  have  no  existence,  or 
distort  or  falsely  color  facts,  or  omit  facts  in  the  knowledge 
of  the  complainant,  or  of  which  he  might,  and  in  fairness 
ought  to  have  informed  himself,  and  which  would  have  had 
an  important  bearing  against  granting  the  injunction  if  stated 
in  the  bill ;  in  short,  if  the  application  be  disingenuous,  mala 
fide,  or  made  without  due  regard  to  the  rights  of  the  court 
or  the  defendant  in  the  application,  the  complainant  is  not  to 
be  regarded  as  having  been  equitably  entitled  to  the  injunction. 
A  complainant  may  come  into  court  for  a  discovery,  and  on 
that  ground  pray  an  injunction.  If  the  discovery  be  made, 
and  the  result  be  adverse  to  him,  and  the  injunction  therefore 
be  dissolved,  he  may,  nevertheless,  have  been  equitably  enti- 
tled to  the  injunction.  The  object  of  the  rule  is  to  secure 
bona  fides  in  the  application,  and  to  provide  indemnity  to  the 
party  enjoined  against  the  effects  of  an  injunction  unfairly 
obtained." 

This  view  of  the  subject  is  opposed  by  the  construction 
which  was  given  to  the  rule  in  the  State  of  New  York,  from 
which  it  was  derived.  There  it  was  held  that  the  obligor  in 
the  bond  was  liable  if  the  injunction  was  dissolved,  without 
regard  to  the  question  of  bona  fides  in  the  application ;  that 
the  bond  was  in  fact  an  absolute  undertaking  that  the  injunc- 
tion should  be  sustained — an  absolute  undertaking  that  not 
only  the  court  granting  it,  but  the  appellate  tribunal  should 
sustain  it ;  that  is,  not  only  that  the  Chancellor  who  granted 
it  should  continue  to  the  end  to  hold  the  same  views  in  re- 
gard to  the  complainant's  right  to  it  which  he  held  when  he 
granted  it,  but  that  the  Chancellors  who  succeeded  him,  and 


066       COURT  OF  ERRORS  AND  APPEALS. 

New  York  and  Long  Branch  R.  R.  Co.  v.  Dennis. 

who  might  pass  upon  the  cause,  should  take  the  same  view  of 
it,  both  as  to  law  and  fact,  which  was  taken  by  him,  and  that 
a  majority  of  the  members  of  the  appellate  tribunal  should 
•entertain  such  a  view  of  the  case  as  to  sustain  the  injunction. 
It  was  urged,  in  the  brief  of  the  counsel  of  the  plaintiffs  in 
«rror,  that  the  construction  given  to  the  rule  in  New  York 
attaches  to  it  authoritatively  and  controls  its  construction  here. 

I  am  unwilling  to  concede  this  doctrine  when  applied  to  a 
rule  of  court.  The  construction  of  our  own  courts  upon  any 
rule  of  their  own  must,  with  us,  outweigh  that  of  the  court 
from  which  the  rule  was  taken,  and  I  think  that  the  construc- 
tion which  has,  in  practice,  been  given  to  this  rule  in  this 
state  for  the  many  years  (more  than  twenty  five)  during  which 
it  has  existed,  is  a  far  more  important  element  in  the  adjudi- 
cation than  the  construction  which  has  been  given  to  it  by 
the  courts  of  New  York.  During  all  the  time  that  the  rule 
has  been  one  of  the  regulations  of  the  Court  of  Chancery  of 
this  state,  up  to  the  year  1875,  there  was  no  instance  of  even 
an  application  to  the  court  for  leave  to  prosecute,  or  for  an 
ascertainment  of  damages  under  such  a  bond.  And  yet  there 
were  many  bonds  taken  under  the  rule  on  granting  injunc- 
tions, and  some  of  those  injunctions  were  dissolved  on  bill 
alone,  and  very  many  after  answer.  The  fact  that  recourse 
was  not  had  to  the  bonds  for  damages  in  any  case,  is  conclu- 
sive evidence  of  the  construction  which  was  put  upon  the 
rule  by  the  bar.  In  1875  the  application  in  Smith  v.  Martin, 
ubi  supra,  the  application  in  this  case,  and  an  application  in 
Green  v.  The  Philadelphia  Freestone  and  Granite  Company, 

II  C.  E.  Green  443,  were  made.  In  the  last  mentioned  case, 
it  may  be  remarked  it  was  held  that  the  bond  was  forfeited 
on  the  ground  that  the  complainant,  with  full  knowledge  of 
the  facts,  misrepresented  them  in  the  bill,  and  there  was  a 
reference  to  a  master  to  ascertain  and  report  the  defendant's 
damages. 

It  is  hazarding  nothing,  I  think,  to  say  that  a  construction 
of  these  bonds  which  shall  make  the  obligors  absolute  guaran- 
tors of  the  complainants'  success  in  maintaining  the  injunc- 
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tion,  will  be  a  surprise  to  the  bar.  It  surely  will  be  so  to 
the  persons  who  have  become  sureties  in  these  bonds.  If  it 
was  intended  by  the  framer  of  the  rule  to  make  the  bond  the 
means  of  indemnity  to  the  person  enjoined,  in  case  of  the  dis- 
solution of  the  injunction  from  any  cause  whatever,  qucerente 
invito,  the  language  used  was  very  inapt,  to  say  the  least  of  it. 
The  condition  of  the  bond  is  for  the  payment  of  such  dam- 
ages as  the  person  enjoined  may  sustain  by  reason  of  the  in- 
junction, if  the  court  shall  eventually  decide  that  the  com- 
plainant was  not  equitably  entitled  to  it.  It  will  be  perceived 
that  the  forfeiture  is  to  arise,  not  if  the  court  shall  eventually 
decide  that  the  complainant  is  not  entitled  to  an  injunction  in 
the  case,  but  that  he  was  not  equitably  entitled  to  the  pre- 
liminary injunction  granted.  The  reference  is  to  the  pre- 
liminary injunction  alone.  Nor  is  it  obvious  why  the  court 
should  have  used  the  term  "equitably"  in  that  connection  if 
it  was  not  intended  to  have  reference  to  the  bona  fides  of 
the  complainant  in  the  application.  The  term  was  adopted 
by  those  who  were  acquainted  with  the  exact  meaning  of 
words.  In  a  court  of  equity  he  who  obtains  an  injunction 
always  obtains  it  because  he  is  supposed  to  be  equitably  en- 
titled to  it.  What,  then,  is  the  signification  of  the  word 
"  equitably,"  in  the  connection  iii  which  it  is  used  in  the  rule, 
if  it  be  not  "fairly,"  unless,  indeed,  it  is  merely  redundant? 

In  my  opinion,  a  fair  construction  of  the  rule  refers  the 
obligation  of  the  bond  to  the  fairness  of  the  application  for 
an  injunction  at  the  time  when  it  was  made.  If  more  is  in- 
tended, a  bond  with  a  different  condition  should  be  required 
— one  clearly  and  explicitly  stating  the  liability  which  the 
complainant  and  his  sureties  are  to  incur.  So  long  as  relief 
by  preliminary  injunction  is  part  of  the  remedies  of  our  law, 
the  complainant  who  shows  himself  by  his  bill  to  be  entitled 
to  it,  is  entitled  to  it  at  the  hands  of  the  judge,  who  is  author- 
ized to  grant  it  merely  on  presenting  a  case  which,  in  the 
judgment  of  the  judge,  warrants  it;  just  as  he  is  to  the  ex- 
traordinary remedy  of  the  writ  of  ne  exeat. 

Said  Chancellor  Green,  in  Flavell  v.  Dodd,  2  C.  E.  Green 
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255,  the  application  being  for  security  against  loss  to  the  de- 
fendant by  reason  of  the  injunction,  "Upon  the  case  made 
by  the  bill,  the  right  of  the  complainant  is  clear,  and   the  in- 
fraction of  that  right  established.     Under  such  eircu instances 
the  fact  that  the  injunction  occasions  a  serious  loss  to  the  de- 
fendants affords  no  just  ground  of  complaint."     He  did  not, 
in  that  case,  consider  himself  bound  to  require  the  complain- 
ant to  guaranty  by  bond,  either  with  or  without  surety,  that 
the  injunction  should  be  maintained,  or  that  it  should  eventu- 
ally appear,  even  to  the  Chancellor  himself,  that  the  com- 
plainant was  equitably  entitled   to  it.     The  Chancellor  may, 
indeed,  if  he  sees  fit  to  do  so,  require  security,  but  his  de- 
mand must  be  reasonable.     He  is  not   at  liberty  to  impose 
conditions  which  amount  to  a  denial  of  the  relief.     He  can- 
not justly  put  upon  the  shoulders  of  the  complainant  the 
burden  of  the  responsibility  for  the  error  in  judgment  of  the 
court.    No  pecuniary  responsibility  arises  to  any  one  for  those 
errors.     Even  the  judge  himself  cannot  be  held  to  pecuniary 
responsibility  for  them.     It  is  the  right  of  the  complainant 
to  present  his  case,  and  it  is  the  duty  of  the  Chancellor  to 
decide  upon  it.     The  complainant  is  entitled  to  the  judgment 
of  the  court  upon  the  case  presented,  and  to  the  relief  to  which 
the  court   may  adjudge  him   to   be  entitled   thereon.     And 
though  injury  ensue  to  the  party  enjoined  in  such  case,  it  is 
to  be  put  down  to  the  same  account  as  that  which  ofttimes 
attends  appeals  and  the  delay  in  deciding  causes ;  it  is  to  be 
put  down  to  the  necessities  of  the  administration  of  justice, 
against  which  no  suitor  is  bound  to  indemnify  his  adversary. 
To  require  a  complainant  to  furnish  an  indemnity  to  the  de- 
fendant, amounting  to  a  guaranty  of  eventual  success  of  the 
former,  at  all  events,  before  granting  a  preliminary  injunction 
to  restrain  the  latter,  would,  in  very  many  cases,  be  equiva- 
lent to  an  absolute  denial  of  justice.     The  destruction  of  the 
poor  would  indeed,  in  such  case,  be  their  poverty.    The  help- 
less would  also  be  hopeless,  and  the  friendless  at  the  mercy 
of  their  oppressors.     Nor  is  it  any  answer  to  say  that  the 
Chancellor  may  exercise  his  discretion  in  such  cases,  and  re- 
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quire  no  bond  where  the  complainant  is  unable  to  find  one. 
He  can  exercise  uo  discretion  in  such  case  but  a  judicial  dis- 
cretion, and  the  indemnity,  if  required,  is  taken  for  the  pro- 
tection of  the  party  enjoined,  who  is  as  much  entitled  to  it 
on  the  application  of  a  poor  person  as  on  that  of  a  person  of 
wealth.  To  the  rich  even  the  requirement  would  often  be 
equivalent  to  a  denial  of  justice,  for  the  best  cause  may  be 
eventually  lost  by  the  death  or  absence  of  one  of  the  com- 
plainant's witnesses,  or  other  like  accident.  Indeed,  it  may 
be  lost  by  the  death,  or  even  absence,  of  the  complainant 
himself,  or  of  his  agent.  There  are  many  casualties  which 
may  deprive  a  worthy  complainant  of  relief  in  a  most  meri- 
torious cause,  and  insure  to  the  defendant  a  most  unrighteous 
triumph.  The  uncertainty  of  the  law  is  not  confined  to  the 
results  of  the  deliberations  of  petit  juries,  but  it  not  unfre- 
quently  arises  from  radical  differences  of  opinion  and  views 
between  courts  equally  learned,  wise,  painstaking  and  consci- 
entious ;  the  final  settlement  of  the  question  involved,  the  one 
way  or  the  other,  depending  in  such  cases  merely  on  the  order 
in  which  the  differing  tribunals  pass  upon  it. 

These  considerations  incline  me  against  any  construction  of 
the  rule  in  question  which  will  make  the  bond  given  under  it 
a  guaranty  of  more  than  the  bona  fides  of  the  complainant  in 
the  presentation  of  his  application  for  injunction.  As  has 
been  already  said,  if  the  court  shall,  for  any  reason,  deem  the 
case  a  proper  one  for  security  for  the  final  result,  it  is  easy 
for  it  to  say  so,  and  to  require  a  bond  which  shall  expressly 
and  explicitly  state  the  obligation ;  and  in  my  judgment,  that 
would  be  a  better  practice  than  to  hold  that  the  complainant 
and  his  sureties  in  the  bond  under  the  rule  under  considera- 
tion may,  if  the  court  deem  it  proper  to  do  so,  be  held  liable 
to  the  person  enjoined  for  all  damages  up  to  the  amount  of 
the  penalty  of  the  bond  occasioned  by  the  injunction,  without 
regard  to  the  bona  fides  of  the  complainant. 

It  may  be  added,  that  to  so  construe  the  rule  as  to  subject 
the  bonds  taken  under  it  to  a  construction  different  from  that 
which  by  common  understanding  has  been  put  upon  them  (to 
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say  nothing  of  the  construction  put  upon  them  by  the  court 
by  which,  in  the  course  of  its  practice,  they  were  taken,)  to 
hold  that  they  impose  a  liability  which  it  has  not  been  hitherto 
supposed  that  they  embraced,  will  cause  no  embarrassment  iu 
future  practice,  for  not  only  would  the  construction  put  upon 
them  in  Smith  v.  Kuhl  be  conclusive  as  to  all  bonds  taken 
under  the  rule  since  that  decision,  but  the  rule  itself  is,  of 
course,  subject  to  modification,  alteration  and  repeal  by  the 
court  which  made  it.  The  question  is  only  interesting  in  con- 
nection with  bonds  taken  before  that  decision. 

In  the  case  in  hand,  how  did  it  appear  by  the  evidence  that 
the  complainants  were  not  equitably  entitled  to  the  restraining 
order  which  they  had  obtained  ?  The  fact  that  the  order  to 
show  cause  was  discharged  did  not  establish  it,  and  no  further 
or  other  proof  on  that  point  was  offered.  It  had  been  decided, 
indeed,  that  they  were  not  entitled  to  an  injunction ;  but  did 
that  fact  of  itself  establish  the  fact  that  they  were  not  entitled 
to  the  ad  interim  restraining  order,  the  stay  of  proceedings, 
until  the  matter  of  the  propriety  of  granting  an  injunction 
could  be  heard  ?  Surely,  it  did  not.  It  is  to  be  borne  in 
mind  that  the  restraining  order  was  merely  ad  interim,  granted 
merely  for  the  purpose  of  inquiry  as  to  whether  there  should 
be  a  preliminary  injunction  or  not. 

There  are  cases  in  which  it  is  but  simple  justice,  no  less  to 
the  defendant  than  to  the  complainant,  that  the  defendant 
should  be  required  to  refrain  from  action  until  the  court  can 
determine  whether  the  complainant  will  probably  be  entitled 
to  relief  against  him.  In  such  case  the  ad  interim  stay  is 
prudential  merely. 

In  this  case  the  question  submitted  to  the  court  was  the  con- 
struction of  an  act  of  the  legislature  conferring  a  franchise, 
and  it  involved  the  construction  of  the  grant  itself.  The  bill 
was  filed  by  the  attorney  general  at  the  relation  of  Easton  and 
McMahon,  and  by  the  relators  as  complainants  with  him. 
Its  object  was  to  restrain  the  defendants  from  further  proceed- 
ing in  the  erection  of  a  bridge  over  the  Raritan,  between 
South  Amboy  and  Perth  Amboy,  and  for  the  removal  of  so 
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much  of  the  structure  as  had  been  built.  The  application 
-was  for  a  preliminary  injunction,  which,  as  before  remarked, 
was  not  granted.  Had  the  defendants  been  permitted  to  pro- 
ceed with  their  work  pending  the  consideration  of  the  appli- 
cation, and  had  the  conclusion  at  which  the  court  arrived  been 
adverse  to  them,  the  action  of  the  court  in  declining  to  stay 
the  work  in  the  meantime  would  have  been  the  subject  of 
complaint  as  well  as  of  criticism.  Whether,  in  such  cases,  the 
complainant  should  be  required  to  indemnify  the  party  en- 
joined against  the  loss  caused  by  the  ad  interim  stay,  must 
■depend  on  the  circumstances,  and  it  must  depend  on  the  bona 
fides  of  the  application  and  on  nothing  else. 

In  this  case  there  was  nothing  shown  to  the  justice  who 
tried  the  suit  upon  the  bond  from  which  he  could  adjudge 
that  the  application  for  an  ad  interim  stay  was  not  in  all  re- 
spects bona  fide;  nothing  from  which  he  could  adjudge  that 
the  Court  of  Chancery  had  eventually  decided  that  the  com- 
plainants were  not  entitled  to  the  restraining  order.  That 
the  order  was  discharged,  and  the  injunction  refused  and  the 
bill  afterwards  dismissed,  did  not  establish  it.  Neither  the 
pleadings  nor  the  affidavits  in  the  cause  were  offered.  Nothing 
but  the  order  to  show  cause,  the  order  denying  the  injunction, 
the  decree  of  dismissal  and  the  bond.  Not  even  the  order 
for  the  delivery  of  the  bond  for  prosecution  was  offered. 
There  was  in  fact  nothing  before  the  justice  from  which  he 
could  decide  that  the  complainants  were  not  equitably  enti- 
tled to  the  restraining  order  when  they  obtained  it,  unless  the 
bond  was  to  be  held  to  be  an  absolute  undertaking  that  the 
Chancellor  would  grant  the  injunction.  He  did  not  so  hold, 
and  ought  not  to  have  held  so.  The  non-suit,  therefore,  was 
proper. 

It  will  not  be  out  of  place  to  add  that  the  embarrassment 
in  this  case  has  arisen  from  the  fact  that  the  bond  was  sent 
to  a  court  of  law  for  prosecution.  When  the  order  that  the 
bond  be  delivered  for  prosecution  at  law  was  made,  the  subject 
was  res  nova  ;  the  decision  in  Wauters  v.  Van  Vorst,  1  Stew. 
103,  had  not  been  made.     In  that  case  it  was  held  substan- 
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tially  that  the  Court  of  Chancery  has  power  over  bonds  given 
in  the  course  of  practice  therein  ;  and  on  the  principle  of  that 
decision  the  order  for  delivery  in  this  case  would  not  have 
been  made,  but  the  subject  of  liability  and  consequent  dam- 
ages would  have  been  disposed  of  in  the  Court  of  Chancery, 
notwithstanding  the  omission  from  the  condition  of  the  bond 
of  the  provision  that  the  damages  should  be  ascertained  by 
that  court.  I  am  of  opinion  that  the  judgment  should  be 
affirmed. 

Reed,  J.,  (dissenting.)  I  think  that  the  plaintiff  should 
have  proven  a  distinct  decree,  made  by  the  Chancellor  in  the 
equity  suit  in  which  this  bond  was  given,  to  the  effect  that 
when  the  injunction  was  ordered  in  that  suit  the  complainant 
was  not  equitably  entitled  to  the  same.  As  there  was  a  fail- 
ure to  do  this,  I  think  the  non-suit  was  right,  and  the  judg- 
ment should  be  affirmed. 

For  affirmance — The  Chancellor,  Reed.    2. 

For  reversal — The  Chief  Justice,  Dixon,  Scuddee, 
Van  Syckel,  Woodhull,  Clement,  Dodd,  Green,. 
Lilly,  "Wales.     10. 


THE  STATE,   DAVID,   PROSECUTOR,  v.  JAMES  BLUNDELL, 
SHERIFF  OF  PASSAIC  COUNTY. 

1.  An  alias  capias  ad  satisfaciendum  may  be  issued  against  a  defendant 
who,  on  his  arrest  under  the  original  capias  ad  satisfaciendum,  gave 
bond  to  the  sheriff,  under  the  insolvent  debtors'  act,  and  was  released 
from  custody,  and  was  afterwards  refused  a  discharge  by  the  court  on 
the  hearing  of  his  application  for  the  benefit  of  the  insolvent  law. 
The  plaintiff,  in  such  a  case,  is  not  restricted  to  an  action  on  the  bond. 
He  may  sue  on  the  bond,  or  have  an  alias  ca.  sa.,  or  issue  execution 
against  goods  or  lands  or  bring  an  action  on  the  judgment. 
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2.  Stich  alias  ca.  sa.  may  be  sued  out  at  the  instance  of  the  surety  on  the 
insolvent  bond,  who,  after  forfeiture  of  the  bond,  has  paid  the  plaintiff 
and  taken  an  assignment  of  the  judgment. 


In  error  to  the  Supreme  Court.  For  opinion  of  Supreme 
Court,  see  10  Vroom  612. 

The  relator  was  arrested  on  a  capias  ad  satisfaciendum  in 
an  action  of  debt,  at  the  suit  of  one  Anway.  He  gave  bond 
to  apply  for  the  benefit  of  the  insolvent  law,  and  was  dis- 
charged from  custody.  He  made  application  for  the  benefit 
of  the  insolvent  law,  and  was  refused  his  discharge,  on  the 
ground  that  his  conduct  had  not  been  fair,  upright  and  just. 
The  relator  did  not  surrender  himself  into  custody,  nor  pay 
the  debt.  Upon  affidavit  of  these  facts,  together  with  the 
affidavits  on  which  the  original  order  of  arrest  was  made,  an 
order  for  an  alias  ca.  sa.  was  made,  on  which  the  relator 
was  again  taken  into  custody  by  the  sheriff. 

The  relator  being  in  custody  under  the  alias  ca.  sa.,  sued 
out  a  writ  of  habeas  corpus,  returnable  before  Justice  Dixon, 
for  the  purpose  of  testing  the  legality  of  his  arrest  under  the 
alias  ca.  sa.  The  justice  refused  to  discharge  the  relator  and 
remanded  him  into  custody  ;  whereupon  a  certiorari  was  sued 
out  of  the  Supreme  Court.  The  Supreme  Court  set  aside  the 
order  for  the  alias  ca.  sa.,  and  made  an  order  discharging  the 
relator  from  custody.  Upon  this  order  of  the  Supreme  Court 
this  writ  of  error  was  brought. 

For  the  plaintiffs  in  error,  Gilbert  Collins. 
Contra,  Joseph  Coult. 

The  opinion  of  the  court  was  delivered  by 

Depde,  J.  The  question  raised  by  the  record  is,  whether 
the  plaintiff  in  a  judgment,  or  any  one  representing  him,  may 
sue  out  an  alias  ca.  sa.  against  a  defendant  who  has  been  dis- 
charged from  custody  under  the  original  ca.  sa.,  upon  giving 
bond  to  the  sheriff  for  the  benefit  of  the  insolvent  law,  and 


374       COURT  OF  ERRORS  AND  APPEALS. 

David  v.  Blundell. 

has  been  refused  a  discharge  on  a  hearing  before  the  court. 
The  Supreme  Court  held  that  an  alias  ca.  sa.  could  not  issue 
under  such  circumstances;  that  the  plaintiff's  only  remedy  was 
by  action  on  the  insolvent  bond. 

The  only  decision  sustaining  the  judgment  of  the  Supreme 
Court  is  Cobum  v.  Palmer,  10  Cush.  273.  That  case  and 
the  judgment  under  review  can  be  supported  only  on  the 
theory  that  the  taking  of  the  body  in  execution  under  a  ca.  sa., 
is  per  se  a  satisfaction  of  the  judgment. 

As  early  as  Blwmfield's  case,  38  and  39  Elk.,  it  was  de- 
clared that  the  execution  of  the  body  is  no  satisfaction,  but  a 
gage  for  the  debt.  5  Rep.  87.  The  capias  is  a  full  execution 
in  one  sense ;  if  it  be  executed  it  is,  in  law,  for  the  whole  debt 
due.  "  Corpus  humanum  non  recepit  estimationem.  So  if 
you  take  it  at  all  you  must  take  it  for  the  whole  debt."  Fos- 
ter v.  Jackson,  Hob.  59.  Consequently,  if  the  ca.  sa.  be  once 
executed,  no  other  execution  can  be  sued  out,  while  the  defend- 
ant remains  in  custody,  for  the  same  debt.  1  Arch.  Prac. 
307.  But  the  imprisonment  of  the  body  being  to  the  intent 
that  the  defendant  shall  satisfy  the  debt,  and  be  discharged 
when  he  pays  the  money ;  taking  the  body  is  not  an  absolute 
extinguishment  of  the  debt.  Thompson  v.  Parish,  5  C.  B. 
{N.  S.)  684. 

The  discharge  of  the  defendant  from  custody  under  a  ca. 
sa.,  by  the  consent  of  the  plaintiff,  operates  as  a  satisfaction 
of  the  judgment.     Cattlin  v.  Kernot,  3  C.  B.  (N.  S.)  796. 

But  the  satisfaction  and  extinguishment  of  the  judgment 
result  from  the  act  of  the  plaintiff  in  consenting  to  the  defend- 
ant's release,  and  not  from  the  seizure  of  his  body  under  the 
execution.  The  discharge  by  the  plaintiff,  and  not  the  fact 
of  custody  by  the  sheriff,  is  essential  to  effect  a  satisfaction  of 
the  judgment.  National  Assurance  Co.  v.  Best,  2  H.  &  N. 
605. 

The  plaintiff's  consent  to  the  discharge  of  the  defendant 
from  custody  will  satisfy  the  debt,  though  the  defendant  be 
set  at  liberty  upon  a  condition  he  fails  to  comply  with,  [Joques 
v.  Whithy,  1  T.  R.  557;  Clark  v.  Clement,   6  T.  R.  525; 
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Thompson  v.  Bristow,  Barnes  205 ;  De  Costa  v.  Davis,  1  B.  & 
P.  242;  Tanner  v.  Hague,  7  T.  R.  420;  Vlgers  v.  Aldrich, 
4  i>M?r.  2482  ;  Magniac  v.  Thomson,  2  Wall,  Jr.,  209,)  unless 
the  discharge  be  procured  by  the  fraud  of  the  debtor.  Bxker 
v.  Ridgway,  2  Bing.  41. 

So  completely  does  a  discharge  from  arrest,  by  the  plain- 
tiff's consent,  work  a  satisfaction  of  the  judgment,  that  if  the 
judgment  be  against  several  and  one  only  be  taken,  and  he 
be  discharged  by  the  plaintiff's  consent,  the  others  cannot  be 
taken.  Price  v.  Goodrich,  Styles  387.  And  if  the  other  de- 
fendants be  in  custody,  the  court,  on  motion,  will  discharge 
them  and  order  satisfaction  to  be  entered  on  the  record. 
Allen  v.  Craig,  2  Green  102. 

A  voluntary  discharge  by  the  officer  of  a  defendant  in  his 
custody,  will  prevent  his  re  taking  him  under  the  same  pro- 
cess, and  without  a  new  authority  from  the  plaintiff.  But  the 
plaintiff,  upon  an  escape,  whether  it  be  voluntary  or  negligent, 
may  consider  the  defendant  out  of  custody,  and  sue  the  officer 
for  the  escape,  or  he  may  sue  out  a  fresh  ca.  sa.  against  the 
defendant's  body,  or  execution  against  his  goods  or  lands,  or 
bring  an  action  on  the  judgment.  The  action  against  the 
sheriff  is  in  the  election  of  the  plaintiff.  The  defendant  in 
execution  cannot,  of  his  own  wrong,  put  the  plaintiff  to  his 
action  against  the  officer,  contrary  to  his  will.  If  he  be  out 
of  custody  without  the  plaintiff's  consent,  the  latter  is  remit- 
ted to  any  remedy  on  his  judgment  which  he  might  have  had 
if  the  ca.  sa.  had  never  been  executed.  Trevillian  v.  Lord 
Roberts,  2  Roll  Abr.  902,  §  8 ;  11  Vin.  Abr.  26  ;  Whiteacres 
v.  Hamkinson,  Cro.  Car.  75  ;  James  v.  Peirce,  1  Vent.  269 ;  1 
Chitty's  Arch.  Prac.  706 ;  Tayloe  v.  Thomson,  5  Peters  358 ; 
Appleby  v.  Clark,  10  Mass.  59;  Allen  v.  Holden,  9  Id.  133; 
Brown  v.  Getchell,  11  Id.  11;  Jackson  v.  Bartlett,  8  Johns. 
361;  Thompson  v.  Lockwood,  15  Johns.  256;  Littlejield  v. 
Brown,  1  Wend.  398;  Cheever  v.  Mirrick,  2  N.  Hamp. 
376. 

These  rules  of  law  have  been  adjudged  in  an  almost  un- 
broken line  of  decisions  from  the  earliest  period,  and  have 
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been  repeatedly  recognized  by  the  courts  of  this  state.  In 
Miller  v.  Metier,  2  South.  508,  imprisonment  of  the  body  was 
held  to  be  pirima  facie  a  satisfaction  of  the  judgment.  In 
that  case  it  did  not  appear  that  the  defendant  had  in  any  way 
been  liberated,  and  the  court  put  its  decision  expressly  on  that 
ground.  That  case  is  merely  a  re-affirmance  of  the  common 
law  rule,  that  the  body,  if  taken,  must  be  taken  for  the  whole 
debt,  and  after  ca.  sa.  executed  no  other  remedy  can  be  pur- 
sued while  the  defendant  is  in  custody.     In  Strong  v.  Linn, 

2  South.  799,  it  appeared  that  the  defendant  had  been  dis- 
charged from  custody  by  the  plaintiff's  order.  The  authori- 
ties cited,  and  the  reasoning  of  Chief  Justice  Kirkpatrick, 
show  that  the  case  was  decided  on  that  ground.  In  State  v. 
Dodge,  4  Zab.  671,  the  dictum  of  Justice  Elmer  recognizes 
the  consent  of  the  plaintiff  to  the  discharge  as  essential  to 
preclude  the  plaintiff  from  his  right  to  other  execution  on  the 
judgment,  or  to  his  remedy  by  action  on  it. 

The  release  of  a  defendant  from  custody  on  his  giving  bond 
to  apply  for  the  benefit  of  the  insolvent  law,  is  not  a  discharge 
by  the  consent  of  the  plaintiff.  This  privilege  the  defendant 
has  without  the  consent  and  even  against  the  will  of  the  plain- 
tiff. Where  two  defendants  were  in  prison,  and  one  of  them 
was  discharged  under  the  lords'  act,  because  of  the  plaintiff's 
refusal  to  pay  the  prison  charges,  the  court  held  that  the  dis- 
charge was  the  act  of  the  law  and  not  the  act  of  the  plaintiff, 
though  the  plaintiff  did  not  choose  to  detain  the  party  in 
prison  at  his  own  expense,  and  that,  therefore,  it  did  not 
■operate  to  discharge  the  other  defendant.  Nadin  v.  Beattie, 
5  East  147.  The  release  of  a  defendant  in  custody,  on  his 
giving  bond  to  apply  for  the  benefit  of  the  insolvent  law,  is 
more  clearly  a  discharge  by  act  of  law,  and,  being  the  act  of 
the  law,  will  not  prejudice  the  plaintiff  in  the  judgment. 
United  States  v.  Stansbury,  1  Peters  573;  Sharp  v.  Speckenagle, 

3  S.  &  R.  463.  Such  discharge  is  a  mere  suspension  of  the 
imprisonment  of  the  defendant,  pending  his  application  for 
the  benefits  of  the  statute.  It  is  a  temporary  privilege.  The 
permanent  exemption  of  his  person  from  imprisonment  under 
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the  plaintiff's  judgment,  he  can  obtain  only  by  successfully 
prosecuting  his  application  and  obtaining  a  discharge  by  the 
order  of  the  court.  If  the  theory  on  which  this  case  was 
decided  in  the  Supreme  Court  be  correct,  a  defendant  obtains 
a  permanent  exemption  from  imprisonment  under  the  judg- 
ment upon  which  he  has  been  arrested,  by  merely  giving  a 
bond  to  apply  for  the  benefit  of  the  act,  and  not  by  obtaining 
a  discharge  under  the  provisions  of  the  statute.  This  theory 
is  entirely  inconsistent  with  the  provisions  of  the  statute. 
The  statute  makes  a  discharge  by  the  court,  after  hearing  the 
merits  of  the  application,  and  that  only,  an  exemption  from 
imprisonment  for  any  of  the  applicant's  debts.  Rev.,  p.  504, 
§  28.  The  bond  takes  the  place  of  actual  confinement  while 
the  application  is  pending,  and  when  the  application  is  deter- 
mined, if  adversely  to  the  applicant,  the  privilege  of  enlarge- 
ment by  means  of  the  bond  is  terminated,  and  the  creditor  is 
remitted  to  all  his  rights,  and  to  every  process  for  their  en- 
forcement, he  had  originally  under  his  judgment.  Its  effect 
upon  other  methods  of  enforcing  the  judgment  is  like  that  of 
a  commitment  under  a  ca.  sa. — it  suspends  other  remedies 
during  the  continuance  of  the  proceedings  under  the  act,  and 
whenever  the  application  is  determined,  the  creditor  is  restored 
to  all  former  remedies,  unless  his  debtor  has  succeeded  in  ob- 
taining a  discharge  in  compliance  with  the  statute. 

Nor  is  there  any  warrant  for  the  conclusion  that  the  bond 
is  substituted  for  other  remedies  on  the  judgment.  The  plain- 
tiff has  an  election  either  to  sue  on  the  bond  or  to  resort  to 
execution  or  action  on  the  judgment.  We  have  seen  that  the 
fact  that  the  plaintiff  may  have  an  action  against  the  officer 
for  an  escape  will  not  preclude  him  from  proceeding  anew 
against  the  defendant  by  action  or  execution  on  his  judgment. 
The  same  reason  for  permitting  the  plaintiff  to  have  remedy 
against  the  defendant  under  his  judgment  exists  in  cases 
where  the  defendant  is  let  out  of  custody  by  the  act  of  the 
law,  upon  giving  a  bond  under  the  statute,  as  where  he  has 
escaped  from  the  officer.  The  officer  is  compelled  to  take  the 
bond  if  the  sureties  be  deemed  adequate.     He  may  be  mis- 
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taken  in  their  ability,  or  their  circumstances  may  change,  and 
they  may  prove  insolvent  after  they  are  accepted.  Upon  this 
reasoning  it  was  held  in  Jansen  v.  Hilton,  10  Johns.  549, 
that  where  a  defendant  in  execution  has  given  a  bond  to  the 
sheriff  for  the  prison  limits,  and  goes  beyond  the  bounds,  the 
sheriff  may  re-take  him,  and  re-commit  him  to  close  custody, 
although  he  might  have  an  action  on  the  bond. 

The  cases  of  Woodruff  v.  Barrett,  3  Green  40,  and  Voorhees 
v.  Thorn,  1  Zab.  77,  do  not  support  the  view  that  the  only 
remedy  of  the  plaintiff  is  on  the  bond.  The  sole  question  in 
those  cases  was  whether  the  debtor,  on  a  failure  to  obtain  his 
discharge,  had  an  election  to  surrender  himself  and  save  the 
forfeiture  of  his  bond.  Inasmuch  as  the  condition  of  an  in- 
solvent bond  is  that  the  debtor  shall  surrender  himself  to  the 
sheriff,  if  refused  a  discharge,  it  is  clear  that  he  has  an  election 
to  comply  with  the  condition  of  his  bond  and  save  a  forfeiture, 
or  to  incur  a  forfeiture  by  non-compliance.  These  two  cases 
decided  nothing  else.  They  left  untouched  the  questions  as 
to  the  rights  and  remedies  of  the  plaintiff  in  the  judgment,  in 
case  the  defendant  failed  to  secure  a  discharge  from  imprison- 
ment under  the  provisions  of  the  statute. 

Equally  untenable  is  the  objection  that  the  alias  ca.  sa. 
was  sued  out  at  the  instance  of  the  surety  on  the  insolvent 
bond.  The  judgment  was  not  paid  or  satisfied.  One  of  the 
remedies  on  it  was  that  adopted  in  this  instance.  An  assign- 
ment of  the  judgment  to  a  third  person,  though  the  assignee 
be  the  surety  on  the  insolvent  bond,  carries  with  it  the  rights 
of  the  plaintiff,  including  the  power  to  use  his  name  for  the 
collection  of  the  judgment,  and  the  use  of  all  process  thereon 
that  the  plaintiff  might  resort  to  if  its  collection  was  prosecuted 
in  his  own  name.  The  rights  of  an  equitable  assignee  will  be 
recognized  and  protected  in  a  court  of  law.  Belton  v.  Gibbon, 
7  Hal.  11 ;  Sloan  v.  Summers,  2  Green  509  ;  Parsons  v.  Wood- 
ward, 2  Zab.  196. 

An  officer  who  has  made  himself  liable  on  an  execution,, 
may  satisfy  the  plaintiff  his  damages  and  take  an  assignment 
of  the  judgment,  and  bring  an  action  thereon  in  the  plaintiff's 
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name ;  and  it  will  be  no  defence  to  the  action  that  the  plain- 
tiff in  the  judgment  has  been  paid.  Allen  v.  Holden,  9  Mass. 
133. 

The  judgment  of  the  Supreme  Court  should  be  reversed. 

For    affirmance — None. 

For  reversal — The  Chancellor,  Chief  Justice,  Van 
Syckel,  Woodhull,  Clement,  Dodd,  Green,  Lilly,. 
Wales.     9. 


JOHN  HOEY,  PLAINTIFF  IN  EKKOR,  AND  ZADOCK  H.  JAR- 
MAN,  DEFENDANT  IN  ERROR. 

In  error  to  the  Supreme  Court. 

Per  Curiam.     The  judgment  of  the  Supreme  Court  is 
affirmed,  for  the  reasons  given  by  that  court.    10  Vroom  523. 

For  affirmance — The  Chancellor,  Dixon,  Reed, Wood- 
hull,  Clement,  Dodd,  Green,  Lilly,  Wales.    9. 

For  reversal — None. 


JOHN  F.  CHAMBERLIN,  PLAINTIFF  IN  ERROR,  AND  EMMA 
Q.  STANLEY,  DEFENDANT  IN  ERROR. 

In  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  Cortlandt  Parker. 

For  the  defendant  in  error,  W.  H.  Lyon  and  W.  H.  Vred- 
enburgh. 
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Per  Curiam.     The  judgment  of  the  Supreme  Court  is 
affirmed,  for  the  reasons  given  by  that  court.    10  Vroom  565. 

For   affirmance — The  Chancellor,   Reed,   Clement, 
Lathrop,  Lilly,  Wales.     6. 

For  reversal — Dixon,  Woodhull,  Green.     3. 


JAMES  BLUNDELL,  PLAINTIFF  IN  EKIIOK,  AND  ELIZA 
HATKICK,  DEFENDANT  IN  ERROR. 

In  error  to  the  Supreme  Court. 

Per  Curiam.  The  judgment  of  the  Supreme  Court  is 
affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice, 
Depue,  Knapp,  Reed,  Scudder,  Van  Syckel,  Wood- 
hull,  Clement,  Dodd,  Green,  Lilly,  Wales.     13. 

For  reversal — None. 


IN   MATTER  OF  DRAINAGE  ALONG  THE  PEQUEST  RIVER. 
In  error  to  the  Supreme  Court. 
For  the  plaintiffs  in  error,  J.  Vanatta. 
For  the  defendants  in  error,  E.  C.  Harris. 
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Per  Curiam.     The  judgment  of  the  Supreme  Court  is- 
affirmed,  for  the  reasons  given  by  that  court.     10  Vroom  197. 

For  affirmance— Tun  Chancellor,  Depue,  Knapp,  Van 
Syckel,  Clement,  Dodd,  Green,  Lilly,  Wales.     9. 

For  reversal — None. 


THE  CELLULOID    MANUFACTURING    CO.,    PLAINTIFFS    IN 
ERROR,  AND  ABRAHAM  COLES,  DEFENDANT  IN  ERROR. 

In  error  to  the  Supreme  Court. 

For  the  plaintiffs  in  error,  R.  W.  Parker  and  Cortlandt 
Parker. 

For  the  defendant  in  error,  John  W.  Taylor. 

Per  Curiam.     The  judgment  of  the  Supreme  Court  is 
affirmed,  for  the  reasons  given  by  that  court.     10  Vroom  326. 

Judgment  unanimously  affirmed. 
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CAROLINE    ELY   MAXWELL    ET   AL.    v.   SARAH   G.   GOET 
SCHIUS  ET  AL. 

1.  An  act  of  the  legislature  purporting  to  validate  a  sale  made  on  parti- 
tion proceedings  by  commissioners  in  a  court  having  no  jurisdiction 
either  over  the  property  or  the  owners,  is  nugatory,  and  such  sale  is 
void. 

2.  The  general  rule  is  that  the  legislature  of  this  state  cannot  legalize 
any  judicial  act  that  is  void  for  want  of  jurisdiction. 

3.  On  proceedings  for  partition  by  the  tenants  of  the  life  estate,  the  re- 
mainder was  ordered  to  be  sold,  said  sale  being  prior  to  the  act  author- 
izing the  sale  of  remainders — Held,  the  sale  was  void,  and  could  not 
be  made  valid  by  subsequent  legislative  action. 


In  ejectment.  Both  parties  claim  under  Thomas  Stevenson, 
deceased,  who  died  on  the  8th  of  September,  1824.  By  his 
will  he  devised  to  his  daughter,  Agnes  Maxwell,  "  the  interest 
and  income  of  one-fifth  part  (first  deducting  $1200  advanced) 
during  the  term  of  her  natural  life.  After  the  decease  of 
Agnes,  the  one-fifth  (first  deducting  the  advance)  to  all  the 
children  of  my  said  daughter  Agnes  in  fee." 

The  plaintiffs  are  Agnes  Maxwell's  children. 
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In  similar  terms  the  testator  gave  an  equal  one-fifth  part 
of  his  estate  to  his  son  Thomas  for  life,  with  a  remainder  to 
his  children  in  fee.  And  to  his  son  Hay,  his  daughter  Maria, 
and  his  son  John,  he  devised  to  each  an  equal  fifth  part  in  fee. 

The  testator's  widow  died  in  1830. 

Agnes  Maxwell,  the  devisee  for  life,  was  married  at  the 
date  of  the  will,  and  remained  in  coverture  till  her  death, 
April  27th,  1866.     Her  husband  died  in  1872. 

Of  the  plaintiffs,  Ann  Eliza  Maxwell  is  a  daughter  of 
Agnes  Maxwell,  was  an  infant  about  fifteen  years  old,  at  the 
date  of  the  sale  hereinafter  mentioned.  Hugh,  another  of  the 
plaintiffs,  was  also  an  infant,  at  the  time  of  such  sale ;  and 
Agues  Upshur,  another  daughter  of  plaintiff,  was  then  unborn. 

In  the  year  1832  the  grantees  of  Hay  Stevenson  applied  to 
three  judges  of  the  Court  of  Common  Pleas  of  Bergen  county 
to  partition  Thomas  Stevenson's  estate  into  five  parts.  Com- 
missioners having  been  duly  appointed  upon  the  statutory 
notice,  and  having  reported  that  a  partition  could  not  be 
made,  &c.,  the  three  judges,  on  May  2d,  1832,  directed  the 
commissioners  to  sell.  This  sale  was  made,  and  duly  reported 
to  the  Court  of  Common  Pleas  of  Bergen  county,  by  which 
court  it  was  confirmed  and  a  conveyance  directed. 

The  defendants  claim,  derivitavely,  under  this  title. 

At  the  time  of  this  sale  and  conveyance,  two  of  the  devisees 
for  life  under  the  will  of  Thomas  Stevenson,  viz.,  Thomas 
Stevenson  and  Agnes  Maxwell,  were  living. 

Agnes  Maxwell's  children  were  then  all  infants,  except 
Agnes  Upshur,  who  was  theu  unborn. 

Argued  at  June  Term,  1878,  before  Beasley,  Chief 
Justice,  and  Justices  Scudder  and  Knapp. 

For  the  plaintiffs,  Robert  Gilchrist. 

For  the  defendants,  1.  W.  Scudder  and  /.  B.  Vredenburgh. 
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The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  In  the  year  1833,  it  was  de- 
cided in  this  court,  in  the  case  of  Stevens  v.  Enders,  reported 
in  1  Green  271,  that,  with  respect  to  estates  in  remainder, 
"  the  judges  of  the  Common  Pleas  have  no  authority  to  make 
an  order  of  sale,  nor  to  approve  of  and  confirm  it,  and  the 
commissioners  have  no  authority  to  make  a  sale  and  convey- 
ance." By  force  of  this  decision,  if  the  case  were  unaffected 
by  any  other  condition,  the  plaintiffs'  title  would  prevail,  for 
they  are  remaindermen,  and  their  title  would  not  be  divested 
by  the  sale  made  in  the  proceedings  in  partition  which  took 
place  in  the  year  1832.  This  position  is  not  controverted  by 
the  counsel  of  the  defendants,  who  fully  admit  the  destructive 
effect  upon  the  rights  of  their  clients  of  the  adjudication  just 
referred  to,  and  contend  that  such  ineffectual  title  was  made 
good  by  the  act  of  the  legislature  passed  14th  March,  1861. 
Paraph.  L.  434.  This  act  reads  as  follows,  viz. :  "  That 
any  partition  of  lands  heretofore  made  or  hereafter  to  be 
made,  upon  application  by  any  co-parcener,  joint  tenant  or 
tenant  in  common  therein,  to  any  court,  judge,  judges,  or 
other  officers  having  jurisdiction  in  matters  of  partition  in 
which  process  has  been  served,  or  notice  given  in  the  manner 
required  by  law,  and  any  sale  of  lands  by  virtue  of  an  order 
therefor,  made  in  any  such  proceeding  for  partition,  shall  be 
binding  and  conclusive  upon  all  co-parceners,  joint  tenants, 
or  tenants  in  common  ;  and  all  persons  claiming,  or  to  claim 
any  interest  in  any  share  in  said  lands,  in  reversion  or  re- 
mainder, notwithstanding  any  error  or  illegality  in  such  pro- 
ceeding for  partition  or  sale,  unless  such  proceeding  shall  have 
been  reversed  or  set  aside  on  certiorari,  writ  of  error,  or  other 
proceeding,  to  review  the  same,  brought  within  three  years 
after  such  partition  or  sale." 

This  is  a  remedial  statute,  its  purpose  being  to  give  security 
to  titles  derived  from  proceedings  by  partition,  the  means 
employed  being  to  make  such  proceedings  conclusive,  not 
only  upon  persons  having  an  estate  in  possession,  but  also 
upon  those  entitled  in  reversion  or  remainder,  in  all  cases 
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where  the  application  has  been  made  to  officers  "  having  juris- 
diction in  matters  of  partition  in  which  process  has  been 
served  or  notice  given  in  the  manner  required  by  law."  This 
act  is  made  by  its  terms  retrospective,  and,  it  seems  to  me,  is 
plainly  applicable  to  the  proceedings  in  partition  from  which 
the  title  of  the  defendants  proceeds  ;  and,  consequently,  the 
sole  question  for  consideration  is,  whether  such  act,  in  its  ap- 
plication to  a  case  like  the  present  one,  is  valid  and  effectual. 
The  subject  thus  presented  is  discussed  with  signal  learning 
and  ability  in  the  brief  of  the  counsel  of  the  plaintiffs,  the 
fundamental  ground  of  such  discussion  being  the  position 
that  the  proceedings  in  partition  in  question  were  an  absolute 
nullity,  and  that,  consequently,  it  was  beyond  the  legislative 
ability  to  validate  them.  The  premise  of  this  argument  I 
certainly  think  is  well  warranted  by  the  facts.  It  seems  to 
me  clear  that,  by  force  of  the  decision  in  the  case  of  Stevens  v. 
Enders,  it  must  be  concluded  that  the  sale  on  which  the  de- 
fendants rely,  was,  in  itself,  utterly  null  and  void.  The 
judges  of  the  Pleas  ordering  the  sale,  and  the  Court  of 
Common  Pleas  confirming  it,  had  jurisdiction,  with  respect  to 
the  estate  in  remainder,  neither  over  the  subject  matter  ad- 
judged, nor  over  the  persons  in  interest.  According  to  the 
judgment  pronounced  in  this  court,  a  partition  proceeding  by 
ibrce  of  the  laws  then  in  existence,  related  only  to  the  estates 
of  parties  entitled  to  a  present  possession,  and  did  not  in  any 
wise  relate  to  interests  in  remainder;  and  the  consequence  is, 
when  the  judges  and  the  court  laid  their  hands  on  this  remain- 
der, and  ordered  the  sale  made  and  confirmed,  such  proceed- 
ing, being  coram  non  judice,  was  an  act  destitute  of  any  legal 
value.  Nor  were  the  remaindermen  either  summoned  or 
present,  in  contemplation  of  law.  The  statutory  notice  was 
given,  but  it  was  a  notice  to  persons  interested  in  the  partition, 
and  remaindermen,  by  force  of  the  decision  just  cited,  were 
not  such.  Such  remaindermen,  even  if  they  had  become 
advised  of  what  was  occurring,  could  not  have  intervened,  for, 
not  being  concerned,  they  would  not  have  been  entitled  to  be 
heard.     A  clear  case  is  presented,  then,  of  a  tribunal  attempting 
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to  exercise  an  authority  over  a  person  not  before  it,  and  over  a 
subject  not  liable  to  its  control.  The  sale  made  in  this  case 
was,  in  my  judgment,  as  void  as  though  it  had  been  ordered 
and  confirmed  by  a  justice  of  the  peace.  I  assume,  therefore, 
as  true,  the  premise  of  the  learned  counsel  in  all  its  force. 

The  only  point  of  difficulty  in  the  case  is  with  respect  to 
the  conclusion  from  the  foregoing  datum,  that  this  sale,  though 
admittedly  void,  could  not  be  made  valid  by  the  act  of  legis- 
lation just  quoted. 

If  this  statute  had  been  passed  prior  to  the  constitution  of 
this  state,  adopted  in  the  year  1844,  it  is  obvious  that  a  very 
different  subject  of  inquiry  from  the  one  now  before  the 
court,  would  have  been  presented,  for  I  know  of  few  things 
more  uncertain  than  the  boundaries  of  the  legislative  power 
under  the  original  charter  by  force  of  which  this  government 
was  organized.  This  latter  instrument  does  not  in  any  wise 
define  or  restrict  the  power  of  the  law  makers  ;  nor  does  sucb 
provision  appear  either  in  the  instructions  of  Queen  Anne  to 
Lord  Cornbury,  on  the  surrender  of  the  government  of  the  pro- 
prietors, nor  in  the  letters-patent  from  King  Charles  to  the 
Duke  of  York,  except  that  in  the  latter,  in  conferring  power  to 
"  make,  ordain,  and  establish  all  manner  of  orders,  laws,  direc- 
tions, instructions,  forms,  and  ceremonies  of  government  and 
magistracy  fit  and  necessary,"  the  limitation  is  enjoined,  "  so 
also  that  the  same  be  not  contrary  to  the  laws  and  statutes  of 
this  our  realm  of  England,  but  as  near  as  may  be  agreeable 
thereunto."  Looking  at  this  untrammeled  authority,  and  at  its 
earliest  manifestations  in  forms  of  government,  it  is  evident 
that  our  earliest  legislature  was  a  copy,  as  near  as  may  be, 
both  in  structure  and  function,  of  the  English  parliament; 
and  there  seems  no  reason  for  believing  that  it  did  not  claim 
all  the  powers  of  its  illustrious  prototype.  The  parliament 
of  England  was  not  invested  merely  with  authority  to  legis- 
late ;  but  its  function  was  composite,  partly  legislative,  partly 
administrative,  and  partly  judicial ;  and  it  was  this  body  that 
was  imitated  in  the  establishment  of  the  legislature  in  this 
state.     So  our  courts  were  instituted  after  the  same  fashion  ; 
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so  that,  if  a  question  of  legislative  or  judicial  prerogative 
arose,  there  was  no  criterion  except  the  parliamentary  rolls,  in 
the  one  case,  or  the  practice  of  Westminster  Hall  in  the  other. 
It  has  been  often  said,  and,  with  certain  necessary  reservations, 
said  with  truth,  that  parliament  is  omnipotent ;  and  I  do  not 
know  on  what  ground  it  would  be  that  such  an  amplitude  of 
power  could  have  been  denied,  to  belong  to  the  legislative 
department  of  this  government,  as  it  was  primarily  organized. 
Manifestly  it  exercised,  without  challenge,  a  judicial  function 
in  granting  divorces ;  and  an  examination  of  Allinson's  laws 
will  show  that  it  took  upon  itself  to  deal,  by  means  of  special 
laws,  with  the  rights  of  property  in  a  mode  that  is  quite  incom- 
patible with  the  theory  that  it  was  possessed  of  no  preroga- 
tive but  that  of  legislation.  It  is  true  that,  according  to  this 
body,  all  the  power  thus  claimed  for  it,  there  is  just  reason 
for  the  opinion  that  there  were  certain  bounds  that  it  could 
not  overstep,  for  there  are  some  rights  so  fundamental,  that 
the  existence  of  any  power  in  the  body  politic  which  in  its 
legitimate  exercise  would  be  capable  of  destroying  them, 
would  be  fatal  to  the  very  purpose  and  end  for  which  all 
rational  government  is  established.  Thus  it  has  frequently,, 
in  speculation  at  least,  been  predicated  of  the  parliament  of 
England,  that  it  had  not  the  competency  of  making  a  man  a 
judge  in  his  own  case,  and  in  like  manner  of  many  of  the 
governments  in  this  country,  that  they  could  not,  by  an  edict, 
take  the  property  of  one  citizen,  and,  without  compensation 
or  just  cause,  vest  it  in  another  ;  but,  irrespective  of  such  fun- 
damentals as  these,  it  is,  it  seems  to  me,  altogether  impossible 
to  lay  the  line  beyond  which  the  legislative  power  in  question 
was  forbidden  to  go.  I  have  failed  to  find,  therefore,  either 
in  the  constitution  of  the  legislature  of  this  state  in  its  ancient 
form,  or  in  its  history,  anything  that  would  lead  me  to  the 
conclusion  that  it  was  not  possessed  of  an  ability  to  enact  such 
a  statute  as  this  now  challenged.  And  it  appears  to  me  that 
it  is  substantially  upon  this  ground  that  the  decision  in  the 
case  of  Wilkinson  v.  Leland,  2  Peters  627,  and  other  cases  of 
the  same  strain,  are  to  be  justified.     That  was  a  case  of  a  will 
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proved  in  New  Hampshire,  and  an  order  made  in  that  state 
for  a  sale  of  lands  to  pay  debts,  and  under  such  order  the 
executor  sold  lands  situated  in  Rhode  Island.  This  latter  sale 
being  void,  was  confirmed  by  an  act  of  the  legislature  of 
Rhode  Island,  and  this  confirmation  was  held  valid.  The 
conclusion  of  the  court  was  derived  from  the  considerations 
that  the  sale  had  been  made  in  good  faith,  for  the  payment 
of  debts ;  that  the  devisee  whose  rights  were  divested  had 
taken  the  estate  subject  to  such  debts,  and  that  the  court  was 
not  prepared  to  say  "that  in  a  state  not  having  a  written  con- 
stitution, acts  of  legislation  having  a  retrospective  operation, 
are  void  as  to  all  persons  not  assenting  thereto,  even  though 
they  may  be  for  beneficial  purposes,  and  to  enforce  existing 
rights."  It  may  well  be  that,  antecedently  to  the  constitution 
of  1844,  an  act  such  as  appeared  in  the  reported  case,  could 
have  been  legitimately  enacted  by  the  legislature  of  this  state, 
but  the  question  now  remains  for  discussion  whether,  since 
that  epoch,  such  legislation,  by  force  of  existing  institutions, 
is  to  be  sanctioned. 

It  has  already  been  said  that  the  sale  of  the  remainder  now 
in  question  was  wholly  void.  That  sale  took  place  in  the 
year  1832,  and  from  that  time  to  the  passage  of  the  act  of 
1861,  the  title  to  this  property  was  vested  in  these  remainder- 
men. This  was  the  effect,  not  of  the  absence  of  any  formal 
observance,  or  of  the  presence  of  irregularity  in  the  proceed- 
ing, but  of  the  absence  of  any  right  to  interfere  at  all  with 
the  interests  of  these  persons.  It  was  not  the  case  of  a  con- 
veyance made  by  the  owner  of  the  land,  and  the  defeat  of 
such  intention  by  the  non-observance  of  a  form  :  legitimate 
legislation  has  removed  such  impediment;  but  it  was  a  case 
of  a  sale  made  by  unauthorized  persons  without  the  assent  of 
the  owner,  express  or  implied.  As  the  sale  was  made  under 
the  authority  of  officers  having  jurisdiction  neither  over  the 
subject  nor  over  the  person,  it  was  an  act  that  the  legislature 
could  not,  antecedently,  have  authorized  to  be  done.  I  cannot, 
differ  this  case  in  any  degree  from  what  it  would  be  if  this 
sale  of  this  remainder  had  been  made  by  a  person  who  pos- 
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sessed  no  official  character  :  the  question  is  the  same  as  if  the 
father  of  these  remaindermen  had,  deeming  it  for  their 
interest,  converted  their  property  into  money.  Could  the 
legislature  have  validated  such  a  transaction?  It  will  be 
observed,  if  this  can  be  done,  it  is  the  act  of  legislation  alone 
that  is  operative  ;  the  sale  under  the  partition  being  wholly 
void,  has  no  effect  whatever,  and  in  this  respect  this  ca.se  is 
totally  unlike  that  class  of  cases  recognized  in  the  decisions 
where  warranted  proceedings  have  failed  from  irregularities  or 
defects  of  form,  and  where,  by  the  legislative  removal  of  such 
defects,  the  proceedings  have  become  complete.  In  the 
present  case,  the  statutory  act  must  have  the  creative  effect  of 
originating  the  title.  Is  such  an  exertion  of  the  legislative 
power  legitimate  in  this  state? 

By  theconstitution  of  1844,  it  is  provided  that  "  the  powers 
of  the  government  shall  be  divided  into  three  distinct  depart- 
ments— the  legislative,  executive,  and  judicial ;  and  no  person 
or  persons  belonging  to,  or  constituting  one  of  these  depart- 
ments, shall  exercise  any  of  the  powers  properly  belonging  to 
either  of  the  others,  except  as  herein  expressly  provided." 
So  far  as  legislative  judicature  is  concerned,  it  is  expressly 
put  an  end  to  by  this  provision  ;  and  after  this  plain  circum- 
scription of  its  sphere  of  action,  there  can  be  no  pretence  for 
a  claim  that  the  legislature  can  exercise  any  judicial  function 
whatsoever,  except  such  as  is,  in  terms,  allowed  to  it  in  the 
constitution  itself.  Not  content  with  a  distribution  of  the 
powers  of  government  to  the  three  departments,  there  is 
superadded  a  prohibition  against  either  infringing  on  the 
others,  a  circumstance  bearing  the  semblance  of  an  admonition 
to  guard  against  such  a  perversion.  Since  this  explicit 
marking  out  of  the  several  departments,  it  has  been  the  gen- 
eral opinion,  so  far  as  I  can  learn,  that  the  legislative  power 
is  the  only  power  vested  in  the  legislature.  Such  appears  to 
be  the  view  expressed  in  Colgan  v.  McKeon,  4  Zab.  566  ; 
State,  Winaas,  pros.,  v.  Crane,  Collector,  7  Vroom  394;  State 
v.  Newark,  3  Dutcher  185. 

The  power  of  the  legislature  being,  then,  thus  limited  to 
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this  single  field  of  action,  how  is  the  enactment  of  the  present 
law  to  be  vindicated  ?  If  it  has  the  effect  intended,  it  takes 
this  vested  estate  out  of  these  remaindermen  and  converts  it 
into  money.  The  question  whether  the  owner's  land  shall, 
without  his  assent,  be  turned  into  money,  has  always  at  the 
common  law  and  in  this  state  been  deemed  one  addressed  to 
judicial  discretion.  The  right  to  decide  in  such  junctures  has 
been  always  confided,  in  part,  to  courts  of  equity.  Even 
where  such  sale  has  taken  place  in  this  state  in  a  course  of 
law  for  the  partition  of  lands,  the  parties  interested  have  been 
entitled  to  notice,  and  the  proceedings  have  ever  been  under 
the  control  of  the  courts.  It  has  been  ever  so.  If  land  can 
be  sold  by  persons  without  authority,  and  without  a  hearing, 
or  an  opportunity  of  a  hearing  being  given  to  the  owner,  and 
such  sale  made  valid  by  a  legislative  act,  I  am  at  a  loss  to 
conceive  what  force  is  to  be  accorded  to  that  clause  in  the 
constitutional  bill  of  privileges  which  declares  that,  among 
the  inalienable  privileges  of  men,  shall  be  that  of  "  possessing 
and  protecting  property."  I  understand  by  this  that  the 
property  and  rights  of  every  man  are  put  under  judicial  pro- 
tection, so  that  he  cannot  be  deprived  of  them  except  by  the 
law  of  the  land,  and  by  the  law  of  the  land,  I  understand  some- 
thing very  different  from  the  act  of  officers  without  jurisdiction, 
in  conjunction  with  a  legislative  confirmation.  I  have  con- 
cluded that  the  statute  in  question  has  no  legal  basis. 

And  this  result,  I  think,  is  in  agreement  with  authorities  of 
the  greatest  weight.'  Such  decisions  must  be  carefully  dis- 
tinguished from  many  others,  which  have  arisen  out  of  a  state 
of  facts  in  some  respects  similar  to  that  now  under  considera- 
tion, but  which  differs  in  other  important  particulars.  Such 
are  cases  exhibiting  legislative  acts,  curing  niere  irregularities 
in  the  proceedings  of  bodies  duly  authorized,  as  in  the  case  of 
the  State  v.  Town  of  Union,  4  Vroom  355.  As  to  Snowhill 
v.  Snowhill,  2  Green's  Ch.  20,  and  Kearney  v.  Taylor,  15  How. 
515,  they  were  both  controlled  by  the  old  constitution  of  the 
state,  and  the  act  validated  in  the  latter  case'  did  nothing 
more  than  correct  an  error  in  a  legitimate  procedure. 
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But  aside  from  such  illustrations  of  the  rule  applicable  to 
such  junctures  as  these,  stands  the  case  of  a  legislative  act 
intended  to  give  life  to  a  proceeding  void,  not  because  of  an 
error  of  form,  but  from  want  of  jurisdiction  in  the  adjudging 
tribunal.  With  regard  to  this  class,  Judge  Cooley,  in  his  val- 
uable work  on  Constitutional  Limitations,  page  107,  says  justly: 
"  But  it  would  not  be  competent  for  the  legislature  to  autho- 
rize a  court  to  proceed  and  adjudicate  upon  the  rights  of  the 
parties,  without  giving  them  an  opportunity  to  be  heard  be- 
fore it ;  and,  for  the  same  reason,  it  would  be  incompetent  for 
it,  by  retrospective  legislation,  to  make  valid  proceedings 
which  had  been  had  in  the  courts,  but  which  were  void  for 
want  of  jurisdiction  over  the  parties."  An  examination  of 
the  authorities  cited  for  this  proposition  by  this  learned 
writer,  will  satisfactorily  show  that  this  statement  in  the  text 
is  fully  warranted  by  the  decisions  of  courts  of  the  highest 
standing.  In  Pennsylvania  (Richards  v.  Bote,  68  Pa.  St. 
248,)  the  question  arose  in  a  case  of  the  general  nature  of 
the  one  under  adjudication.  It  was  a  proceeding  for  par- 
tition, and  the  notice  required  by  the  statute  had  been 
served  on  a  person  who,  it  was  supposed,  was  the  guar- 
dian of  one  of  the  parties  in  interest,  but  it  turned  out  that 
such  supposition  was  ill-founded,  and  on  that  account  the 
proceeding,  so  far  as  related  to  such  party,  was  coram  non 
judice.  A  statute  was  passed  to  legalize  this  extrajudicial 
action,  and  the  court  held  such  act  unconstitutional.  The 
language  used  by  the  court  is  emphatic  in  its  repudiation  of 
this  class  of  laws  :  "  What  is  this,"  it  is  asked,  "  but  a  mere 
bald  attempt  to  take  the  property  of  A  and  give  it  to  B?  At 
the  date  of  the  passage  of  the  act,  Lewis  Richards  had  an  un- 
divided share — a  fourth  part  of  the  land  in  question — and  by 
the  legislative  fiat  validating  these  proceedings  in  partition, 
which  the  law  then  pronounced  a  nullity  as  far  as  his  estate 
was  concerned,  this  undivided  share  is  divested  from  Lewis 
Richards  and  vested  in  Griffin  Rote."  In  a  subsequent  part 
of  the  opinion  the  distinction  is  drawn  between  a  statute  to 
supply  formal  omissions  and  remedy  irregularities  in  the  course 
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■of  a  procedure  authorized  by  law,  and  an  attempt  by  the  same 
method  "  to  infuse  life  into  that  which  is  dead  and  to  give 
effect  to  a  mere  nullity."  In  McDaniel  v.  Correll,  19  III.  226, 
a  similar  endeavor  was  made  to  validate  a  void  proceeding  by 
legislative  enactment  and  the  effort  failed,  as  it  did  likewise 
in  the  Supreme  Court  of  Wisconsin  in  the  case  of  Nelson  v. 
Rountree,  23  Wis.  368.  The  same  subject  received  a  careftu 
examination  by  the  Supreme  Court  of  Massachusetts,  in  Denny 
v.  Mattoon,  2  Allen  361,  and  the  alleged  right  of  the  legisla- 
ture to  vitalize  a  judicial  act  that  was  void,  was  utterly  disal- 
lowed. This  was  a  proceeding  in  insolvency,  commenced  by 
a  petition  of  creditors  before  a  person  claiming  to  act  as  a 
judge  of  insolvency,  but  who  had  no  title  to  such  office,  and 
the  legislature  had  passed  an  act  legalizing  such  proceeding. 
With  regard  to  this  point,  this  is  the  language  of  the  court : 
"To  say  that  a  man's  property  may  be  taken  from  him 
by  force  of  an  act  of  legislation,  which  attempts  to  confirm 
and  give  validity  to  proceedings  which  have  previously  been 
adjudged  void  for  want  of  authority  and  jurisdiction,  is  only 
to  affirm  that  he  may  be  deprived  of  his  estate  without  due 
process  of  law."  A  similar  constitutional  construction  is  ap- 
proved of  in  the  following  authorities :  Powers  v.  Bergen,  6 
N.  Y.  358;  Jones'  Heirs  v.  Perry,  10  Yerger  59;  Shonk  v. 
Brown,  61  Penn.  320. 

I  have  examined  carefully  the  cases  cited  in  the  brief  of  the 
counsel  of  the  defendants,  and  do  not  think  any  of  them  in 
point,  proceeding,  as  the  decisions  do,  on  grounds  not  applica- 
ble to  the  present  case.  Nor  do  I  think  much  stress  can  be  laid 
in  favor  of  the  defence  on  the  case  of  Young  v.  Rathbone,  1  C. 
E.  Green  227.  It  is  true  that  it  appears  from  the  files  of  the 
court,  that  the  validity  of  this  act  of  1861  was  drawn  in  ques- 
tion by  the  answer — but  it  is  also  true,  that  such  issue  re- 
ceived no  attention  from  the  counsel  on  the  argument,  nor  by 
the  court  in  its  disposition  of  the  case.  It  is  obvious  that  the 
case  of  the  complainant  failed  unless  he  could  succeed  in 
breaking  down  the  judgment  in  Stevens  v.  Ender,  and  all  the 
efforts  of  his  learned  counsel  were  directed  to  that  end,  for 
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failing  in  this,  the  time  that  had  elapsed  in  tendering  title  was 
a  plain  bar  to  his  success.  This  was  the  view,  I  think  it  is 
manifest,  of  the  counsel  on  both  sides,  and  it  was  certainly,  as 
appears  by  the  opinion,  the  view  of  the  Chancellor  himself. 
The  act  in  question  is  referred  toby  him  as  valid,  because  his 
attention  was  not  called  to  its  defect,  and  because  it  was,  whether 
valid  or  not,  of  no  consequence  in  the  light  in  which  he  looked 
at  the  matter  before  him,  for  I  feel  entirely  certain  that  if  the 
constitutionality  of  this  law  had  been  ventilated  on  the  occa- 
sion in  question,  that  so  weighty  a  matter  would  not  have 
been  passed  by  in  silence  by  the  distinguished  judge  who  then 
presided  in  that  tribunal,  and  who  was  so  eminently  fitted,  by 
his  great  ability,  learning  and  experience,  to  deal  with  ques- 
tions involving  important  legal  principles  in  their  application 
to  the  fundamental  law  of  the  state. 

In  conclusion,  I  remark  that  if  there  are  any  equities  that 
favor  the  defence  in  this  case,  and  which  qualify  the  rigor  of 
the  legal  rule  as  above  expounded,  this  is  not  the  tribunal  in 
which  they  can  be  asserted  or  enforced.  Upon  the  facts  pre- 
sented in  the  record  the  plaintiffs  are  entitled  to  judgment. 


STEPHEN    MORGAN   v.   THE   TOWN    OF    GUTTENBERG,  IN 
THE  COUNTY  OF  HUDSON. 

1.  When  a  municipality  is  authorized  in  its  charter  to  have  certain  im- 
provements made,  it  is  lawful  for  it  to  issue,  under  seal,  agreements 
to  collect  with  promptness  the  assessments  out  of  which  they  are  to  be 
paid,  or  on  default  and  notice,  to  pay  the  money  due. 

2.  A  breach  cannot  be  laid  in  an  action  of  debt  on  one  of  these  improve- 
ment certificates,  of  the  stipulation  to  use  diligence  in  making  the 
assessment,  as  the  consequence  of  such  a  breach  is  a  right  to  unliqui- 
dated damages. 

3.  When  the  contract  calls  for  a  notice  of  thirty  days  before  suit,  an 
averment  that  notice  was  given  on  or  about  a  certain  day,  without 
showing  that  such  day  was  at  least  thirty  days  prior  to  the  bringing 
of  the  action,  is  not  sufficient. 


On  demurrer  to  declaration. 


NOVEMBER  TERM,  1878.  395 

Morgan  v.  Town  of  Guttenberg. 

Argued  at  June  Term,  1878,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Scudder  and  Knapp. 

For  the  plaintiff,  Cornelius  8.  See. 

For  the  defendant,  J.  H.  Lippincott. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  questions  argued  in  this 
case  arise  on  a  demurrer  which  has  been  put  in  to  the  first  four 
counts  of  the  declaration.  These  counts  are  identical  so  far 
as  relates  to  the  points  to  be  decided,  and  each  is  founded  on 
a  sealed  obligation,  called  an  improvement  certificate,  the  title 
to  which,  by  assignment,  is  now  in  the  plaintiff.  Mere 
instruments,  in  substance,  certify  and  covenant  that  there  is 
a  certain  sum  of  money  due  the  holders  for  improvements  in 
certain  streets,  who  are  entitled  to  receive  the  same  from  the 
treasurer  of  the  town,  with  interest,  in  amounts  not  less 
than  $50  at  any  time,  as  the  money  on  said  assessment 
should  come  to  the  hands  of  said  treasurer;  that  the  defendant 
binds  itself  to  use  due  diligence  in  making  and  collecting  the 
said  assessment,  and  in  case  said  assessment  shall  not  be  col- 
lected within  a  specified  time,  that  it  will  pay  said  principal 
sum,  with  interest,  to  the  holder,  ".upon  thirty  days'  notice  of 
default  in  the  collection  of  the  assessment." 

By  the  charter  incorporating  the  town  of  Guttenberg, 
(Pamph.  L.,  1859,  p.  199,)  no  special  authority  is  given  to 
issue  an  instrument  of  this  kind,  and  this  absence  of  special 
authorization  is  the  ground  laid  in  the  brief  of  counsel  in  sup- 
port of  this  demurrer. 

But  this  objection  has  not,  that  I  can  see,  any  legal  founda- 
tion whatever.  This  municipality  is  expressly  authorized  to 
make  these  improvements,  and  such  an  authority  necessarily 
carries  with  it  the  right  to  contract  and  to  incur  debts  in  the 
doino-  of  such  work.  Debts  of  this  character  would,  in  the 
absence  of  any  special  agreement,  be  immediately  due  on  the 
completion  of  the  labor;  and  it  is  presumed  that  no  one  will 
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deny  that  the  authorities  of  the  town  could  legitimately  give 
a  voucher  or  certificate  showing  such  indebtedness  to  exist. 
If  this  can  be  done,  what  is  to  prevent  such  debtor  and  cred- 
itor agreeing  that  such  debt,  instead  of  becoming  immediately 
payable,  shall  become  so  on  the  happening  of  some  subsequent 
event  or  at  some  fixed  time  in  the  future  ?  Obviously  there 
is  no  trace  of  illegality  in  such  an  arrangement.  Nor  is  it 
at  all  to  the  purpose  to  indicate  those  provisions  in  this  charter 
which  provide  that  the  town  is  directed  to  raise  these  moneys, 
by  a  certain  appointed  mode  of  proceeding,  out  of  the  persons 
whose  property  shall  have  been  benefited  by  the  improve- 
ment. With  such  a  matter  the  employe  of  the  town  has  no 
more  concern  than  he  has  when  he  works  for  an  individual, 
with  the  circumstance  whether  the  money  that  will  pay  him 
is  to  be  derived  by  his  employer  from  the  dividends  on  bank 
stock,  or  from  the  interest  on  bonds.  It  is  the  business  of  the 
town  alone  to  provide  the  means,  in  the  legal  manner,  for  the 
satisfaction  of  their  legal  debts.  It  is  true,  that  after  a  judg- 
ment has  been  obtained  against  a  municipality,  the  court,  in 
enforcing  it  by  mandamus,  will  so  apply  the  remedy  as  to 
effectuate,  if  practicable,  the  financial  methods  prescribed  by 
the  charter ;  but  such  methods  do  not  in  any  degree  incorpo- 
rate themselves  into  the  contract  between  the  town  and  its 
laborer.  These  principles  are  familiar,  and  have  often  been 
promulged  by  this  court,  and  notably  so  in  the  recent  case 
of  Knapp  v.  Mayor  of  Hobo  ken,  9  Vroom  374. 

It  may  be  further  noted  that  if  for  any  reason  these  certifi- 
cates in  question  were  originally  invalid,  they  have  been  ex- 
pressly legalized  by  the  eighth  section  of  the  act  of  1875. 
Pamph.  L.,  p.  116. 

If,  therefore,  there  appeared  in  this  declaration  nothing 
questionable,  but  the  point  above  considered,  I  should  think 
the  plaintiff  to  be  entitled  to  final  judgment,  but  I  find  an 
error  that  seems  to  have  escaped  attention,  that  is  fatal  to 
that  side. 

It  appears  from  the  statement  of  the  contract  upon  which 
this  suit  is  founded,  that  there  was  a  stipulation  on  the  part 
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of  the  town  "  to  use  clue  diligence  in  the  making  and  collecting 
of  said  assessment ;"  and  a  second  stipulation  that  it  would 
pay  the  specified  sum  after  an  appointed  period,  "upon  thirty 
days'  notice  of  default  in  the  collection  of  the  assessment." 
A  breach  is  laid  on  each  of  these  stipulations. 

But  I  think  these  breaches  cannot  be  joined  in  this  action 
of  debt.  There  is  no  agreement  that  on  the  non-performance 
of  the  former  of  these  stipulations  the  money  due  is  to  become 
payable ;  and  the  consequence  is  that  for  compensation  on  such 
non-performance,  the  party  can  claim  only  damages  that  are 
unliquidated.  For  the  breach  of  such  a  stipulation  the  action 
must  be  covenant  and  not  debt. 

With  regard  to  the  other  breach  assigned,  its  defect  is  that 
it  does  not  show  that  the  notice  required  was  given  thirty 
days  before  the  bringing  of  the  suit.  The  allegation  in  this 
connection  is,  "  that  on  or  about  the  tenth  day  of  July,  a.  d. 
1877,  notice  of  default  in  collection  of  said  assessment  was 
given  to  said  defendants  by  the  said  plaintiff."  The  declara- 
tion is  entitled  of  the  8th  of  September,  1877,  so  that  it  is 
neither  shown  nor  averred  in  this  pleading  that  thirty  days 
had  elapsed  between  the  service  of  notice  and  the  inception 
of  the  action.  As  a  notice  of  this  kind  was  a  condition  pre- 
cedent to  the  right  to  sue,  the  omission  of  the  requisite  state- 
ment or  averment  is  necessarily  fatal. 

On  this  ground  the  demurrer  must  be  sustained. 


THOMAS   LITTLE  v.  THE  TOWNSHIP   COMMITTEE  OF  THE 
TOWNSHIP  OF  UNION. 

1.  The  act  of  April  1st,  1872,  extinguishing  the  road  board  in  Union 
township,  and  which  threw  the  obligations  and  debts  of  such  extin- 
guished corporation  on  the  township  committee  of  Union,  created  a 
duty  in  such  latter  corporation  to  pay  such  debts,  and  from  such  duty 
a  promise  to  make  payment  will  be  implied  in  law. 

2.  A  creditor  of  a  municipality  is  not  obliged  to  wait  before  he  sues,  until 
the  money  can  be  collected  from  the  land  owners  benefited  and  on 
whom  the  charter  imposes  the  expense  of  the  improvement. 
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This  was  an  action  in  case.  There  was  a  special  count  that 
was  demurred  to,  (the  common  counts  having  been  supjtressed 
by  the  consent  of  the  parties.)  This  count  stated  that  by  an 
act  of  the  legislature,  entitled  "An  act  in  relation  to  streets  in 
Union  township,  in  Union  county,"  approved  March  29th, 
1871,  a  certain  road  board  was  incorporated  for  the  purpose  of 
making  certain  public  improvements,  the  powers  and  capacities 
of  such  board  being  set  out ;  that  this  board  "  did  covenant 
and  agree"  with  the  plaintiff  for  the  building  by  him  of  a 
certain  sewer,  the  terms  of  such  contract  being  specified;  that 
by  another  act  of  the  legislature  approved  April  1st,  1872, 
this  first  act  was  repealed,  but  that  in  such  repealing  act  was 
the  following  clause :  "  That  the  repeal  of  said  act  shall  not, 
in  any  way,  affect  or  impair  any  legal  contracts  which  the 
board  of  commissioners  of  public  roads  of  the  southeasterly 
district  of  the  township  of  Union,  in  the  county  of  Union, 
have  made  and  which  may  remain  unexecuted,  in  whole  or  in 
part,  at  the  time  of  the  passage  of  this  act,  or  any  indebtedness 
contracted  by  said  commissioners  for  improvements  made 
under  said  act,  but  the  township  committee  of  the  said  town- 
ship of  Union,  and  their  successors,  shall  have  power,  and 
they  are  hereby  authorized  to  compromise  and  settle  with  the 
contractors,  if  possible,  on  such  reasonable  terms  as  in  their 
judgment  they  may  deem  for  the  best  interests  of  the  district, 
or  if  a  settlement  cannot  be  made,  then  to  carry  out  and  com- 
plete all  such  legal  contracts  which  the  said  commissioners  of 
public  roads  have  heretofore  made,  and  which  remain  unexe- 
cuted, in  whole  or  in  part,  at  the  time  of  the  passage  of  this 
act,  and  to  pay  all  just  debts  contracted  by  said  commissioners 
for  improvements  under  said  act." 

The  count  then  further  alleged,  that  after  the  execution  of 
the  said  contract  he  expended  large  sums  of  money  in  prepara- 
tions to  carry  out  the  same,  and  that  he  entered  upon  the  said 
work  and  was  engaged  in  carrying  out  and  completing  the 
same  at  the  time  of  the  passage  of  such  repealing  act ;  that 
the  defendants  have  wholly  refused  to  settle  with  the  plaintiff 
for  the  said  contract  work,  and  that  he  was  willing  and  ready, 
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and  demanded  that  he  should  be  allowed  to  go  on  and  com- 
plete said  work,  but  that  the  defendants  refused  to  permit  him 
so  to  do,  and  that  they  have  refused  to  carry  out  and  complete 
said  contract,  &c. 

Argued  at  June  Term,  1878,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Scudder  and  Knapp. 

For  the  demurrant,  W.  J.  Magie. 

Contra,  W.  P.  Wilson. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  It  will  be  observed  from  the 
foregoing  prefatory  statement,  that  the  contract  that  forms  the 
asserted  ground  of  action  was  entered  into  between  the  plaintiff 
and  a  certain  corporation  called  the  "  Southeasterly  Road  Dis- 
trict of  the  Township  of  Union,  in  the  County  of  Union."  The 
statute  creating  this  body  was  subsequently  repealed,  and  in 
the  repealing  act  certain  obligations  and  duties  with  respect  to 
contracts  made  and  acts  done  by  the  corporation  thus  extin- 
guished were  imposed  on  the  defendant,  "  the  Township  Com- 
mittee of  the  Township  of  Union,  in  the  County  of  Union." 
The  transfer  of  these  obligations  and  duties  from  the  former 
to  the  latter  of  these  corporations  was  decided  by  this  court 
to  be  legal  in  the  case  of  Bader  v.  The  Township  of  Union,  10 
Vroom  509. 

But  now,  in  this  case,  it  is  insisted  that  this  act  of  1872, 
while  it  may,  by  its  bestowal  of  an  authority  upon  the  defend- 
ant to  discharge  the  obligations  of  the  extinguished  cor])' •ra- 
tion, have  created  a  moral  duty  to  do  such  act,  yet,  neverthe- 
less, has  not  imposed  any  legal  liability  in  this  respect.  But 
this  law  is  not,  by  any  fair  treatment,  susceptible  of  such  a 
construction.  The  intention  being  to  supersede  the  old  road 
board,  and  to  substitute  in  its  place  the  defendant,  it  became 
a  necessary  measure,  if  the  ordinary  rules  of  justice  were  to  be 
at  all  regarded,  to  make  provision  for  the  payment  of  existing 
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debts  and  the  performance  of  existing  contracts;  and  such 
measure  could  be  made  effective  only  by  putting  it  in  the 
form  of  a  legal  duty  enforceable  by  action;  and  this,  I  think, 
is  plainly  the  legislative  scheme.  The  legislature  has  mani- 
festly treated  the  obligations  incurred  by  the  road  board  as  in 
all  respects  legal,  and  therefore  very  properly  has  established 
a  mode  in  which  this  class  of  public  creditors  will  be  reasona- 
bly certain  of  getting  their  dues.  They  have  not  been  left  to 
the  sentimental  remedy  of  an  appeal  to  the  sense  of  justice  of 
this  township  committee,  but  a  legal  duty  has  been  cast  upon 
this  official  body,  and  which  duty  has,  for  its  sanction,  its 
liability  to  enforcement  by  a  suit  at  law. 

Nor  is  it  perceived  that  there  is  any  force  in  the  suggestion 
that  this  is  not  the  contract  of  this  defendant,  but  is  that  of 
the  extinguished  corporation.  The  answer  to  the  objection 
is,  that  the  legislature  has  imposed  on  this  defendant  the  obli- 
gation, in  a  specific  form,  of  executing  the  contract;  and  from, 
the  existence  of  that  duty  the  law  will  imply  a  promise.  I  do 
not  find  that  under  such  circumstances,  it  has  ever  been  sup- 
posed that  an  action  will  not  lie  on  such  an  implied  promise. 

With  respect  to  the  further  position  that  an  action  at  law 
will  not  lie  against  this  defendant,  on  the  ground  that  the 
expense  of  the  improvement  in  question  is  to  be  levied  in  a 
prescribed  mode,  it  is  enough  to  say  that  at  present  no  ques- 
tion arises  as  to  the  right  of  the  plaintiff  to  levy  his  debt  in 
any  particular  mode.  As  the  plaintiff's  claim  is  in  dispute,  it 
is  necessary  for  him  to  have  it  established  and  ascertained  by 
action,  before  he  can  take  any  steps  to  raise  the  amount  of 
money  due  him  in  any  form  whatever.  If  he  should  obtain 
judgment,  the  question  raised  will  then  be  ripe  for  decision. 

Let  the  demurrer  be  overruled. 
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GEOKGE  M.  OYSTER  AND  OTHERS  v.  ALVIN  PEAVY  AND 
WILLIAM  J.  GREGORY. 

Where  in  a  judgment  record  from  another  state  it  appears  that  in  a  joint 
suit  against  two  defendants,  a  judgment  was  rendered  at  different 
times  for  the  same  amount  against  each  defendant,  but  for  the  breach 
of  a  joint  promise,  a  suit  against  such  two  defendants,  on  sucli  record, 
will  be  sustained. 


On  demurrer  to  declaration. 

Argued  at  June  Term,  1878,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Scuddef.  and  Kxapp. 

For  the  plaintiffs,  Cornelius  S.  See. 

For  the  defendants,  Peter  Bentley. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  suit  is  on  a  judgment 
rendered  in  the  Supreme  Court  of  the  District  of  Columbia. 
The  declaration  states  that  in  a  suit  in  that  tribunal,  on  the 
4th  of  March,  1874,  the  plaintiffs  recovered  against  Alvin 
Peavy,  one  of  said  defendants,  for  the  amount  sued  for,  and 
that  afterwards,  on  the  28th  day  of  December,  1876,  in  the 
same  suit,  he  recovered  the  same  sum  against  William  J. 
Gregory,  the  other  defendant. 

The  objection  raised  is,  that  a  joint  cause  of  action  is  not 
shown.  But  this  position  is  founded  on  the  assumption  that 
the  record  declared  on  exhibits  two  several  judgments,  which 
are  distinct  and  unconnected  decisions  against  each  defendant 
separately.  This,  I  think,  is  not  the  legal  effect  of  the  record 
in  question ;  the  procedure  in  the  court  in  the  District  of 
Columbia  was  a  single  suit  against  both  defendants  jointly ; 
and,  although  there  were  two  judgments,  separate  in  form, 
and  pronounced  on  different  days,  yet  it  is  shown  in  the  dec- 
laration that  each  of  these  judgments  was  for  damages  for  the 
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non-performance  of  certain  promises  and  undertakings  made 
by  both  of  the  defendants.  Although  in  form  we  find  here 
a  departure  from  the  usual  tenor  of  practice  at  common  law, 
I  can  see  nothing  in  it  that  should  lead  to  the  conclusion  that 
thereby  the  joint  liability  of  these  parties  has  been  severed, 
but,  on  the  contrary,  I  think  in  this  pleading  a  joint  debt  of 
record  is  exhibited  against  them. 

The  plaintiffs  are  entitled  to  judgment. 


DAVID  D.  GEISCOM  v.  THOMAS  EVENS. 

1.  Extrinsic  evidence  of  the  circumstances,  situation  and  surroundings 
of  the  testator  and  of  his  property,  is  legitimate  to  place  the  court 
which  expounds  the  will,  in  the  situation  of  the  testator  who  made  it, 
and  thus  enable  the  court  to  understand  the  meaning  and  application 
of  the  language  he  has  adopted ;  but  the  testator's  intention  must  ulti- 
mately be  determined  from  the  language  of  the  instrument  as  explained 
■by  such  extrinsic  evidence,  and  no  proof,  however  conclusive  in  its 
nature,  can  be  admitted  with  a  view  of  setting  up  an  intention  incon- 
sistent with  the  writing  itself. 

2.  The  only  exception  to  the  foregoing  rule  is  thatthe  declarations  of  the 
testator  may  be  resorted  to  in  case  of  a  latent  ambiguity,  which  arises 
where  there  are  two  or  more  persons  or  things,  each  answering  exactly 
to  the  person  or  thing  described  in  the  will.  In  such  an  event,  parol 
evidence  of  what  the  testator  said  may  lawfully  be  adduced,  to  show 
which  of  them  he  intended ;  but  such  evidence  will  not  be  allowed 
to  show  that  he  meant  a  thing  different  from  that  disclosed  in  the  will. 

3.  The  testimony  of  the  scrivener  who  drew  the  will,  that  the  testator 
came  to  his  house  with  the  items  on  a  piece  of  paper  for  each  son,  that 
he  had  these  premises  marked  on  it  "  my  Cropwell  farm,  containing 
eighty -five  acres,"  and  that  the  words  "conveyed  to  me  by  the  heirs 
of  my  deceased  wife  "  were  not  en  that  paper,  but  were  inserted  in  the 
will  by  the  scrivener  as  his  own  language,  which  he  used  as  an  addi- 
tional description  to  distinguish  the  premises  from  the  testator's  other 
property,  is  illegal. 

4.  Where,  in  a  deed  or  will,  words  of  indefinite  signification  are  used,  as 
my  farm  and  plantation,  and  there  is  nothing  on  the  face  of  the  instru- 
ment to  qualify  them  or  limit  and  apply  them  to  a  particular  subject 
matter,  evidence  of  extrinsic  circumstances,  matters  of  fact,  as  distin- 
guished from  mere  declarations  of  intention,   is  admissible  for  the 
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purpose  of  ascertaining  in  what  sense  such  indefinite  language  was 
used.  The  office  of  such  testimony  is  that  of  interpretation — to  find 
out  the  true  sense  of  the  written  words  as  the  parties  used  them. 
When  such  evidence  is  received  and  the  facts  are  either  admitted  or 
found  by  the  jury,  the  intention  of  the  parties  is  to  be  determined  by 
a  construction  by  the  court  from  the  language  of  the  entire  instrument 
after  the  sense  of  such  general  words  has  been  ascertained  by  the 
extrinsic  proof. 

5.  Whenever  the  intention  of  the  testator  to  give  the  whole  as  an  entirety 
clearly  appears  from  the  language  of  the  will,  whether  such  intention 
is  expressed  by  a  designation,  by  a  name,  or  by  abuttals  or  other 
descriptive  words,  additional  words  of  description  whicli  prove  to  be 
only  partially  true  will  be  rejected  as  a  mistaken  description,  on  the 
maxim  falsa  demonstratio  non  nocet. 

6.  But  it  is  an  erroneous  application  of  the  maxim  falsa  demonstratio  non 
nocet,  to  suppose  that  an  enumeration  of  particulars  in  the  description 
will  in  all  cases  be  overruled  by  general  language  in  the  devise.  On 
the  contrary,  where  there  is  a  clear  enumeration  of  particulars,  pur- 
porting on  their  face  to  be  designed  as  qualifications  of  a  preceding 
general  description,  words  of  general  devise  must  yield. 

7.  The  question  whether  language  purporting  to  be  descriptive  is  a  false 
demonstration  and  to  be  rejected  as  such,  or  a  true  restriction  of  the 
more  comprehensive  words  of  general  devise,  is  one  of  construction 
from  the  language  of  the  will  to  ascertain  at  what  period  in  the 
descriptive  words,  the  description  of  the  premises  intended  is  com- 
plete, and  what  phrases  or  expressions  are  merely  superfluous. 

8.  The  distinction  is  between  those  cases  in  which  there  has  been  a  com- 
plete description  of  the  thing  given  and  a  subsequent  misdescription 
as  to  some  particular  connected  with  it,  and  cases  in  which  that  which 
is  subsequently  connected  with  the  description  is  so  connected  with  it 
as  to  form  part  of  the  description  of  the  thing  given. 

9.  Another  rule  of  construction  is,  that  if  there  be  a  subject  matter  wherein 
all  the  demonstrations  are  true,  and  another  wherein  part  are  true  and 
part  false,  the  words  then  shall  be  intended  words  of  true  limitation,  to 
pass  only  those  lands  wherein  all  these  circumstances  are  true.  The 
operation  of  this  rule  is  to  qualify  words  of  a  general  and  more  exten- 
sive signification  by  the  additional  words  of  limitation.  It  is  also  a 
necessary  sequence  from  this  rule  that  where  the  description  consists 
of  several  particulars  of  different  degrees  of  importance,  that  subject 
matter  will  be  selected  to  which  those  particulars  apply,  whicli  are 
superior  in  number  or  importance  rather  than  that  whicli  corresponds 
with  those  of  a  lesser  number  or  of  minor  consequence. 

10.  Devise  of  "all  that  my  farm  and  plantation  near  Cropwell  conveyed 
to  me  by  the  heirs  of  my  deceased  wife,  and  where  my  son  Thomas 
now  resides,  containing  about  eighty-five  acres,  more  or  less."  The 
testator  owned  two  parcels  of  land  near  Cropwell— the  one  containing 
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seventy-two  and  sixty-two  hundredths  acres,  which  had  been  conveyed 
to  him  by  the  heirs  of  his  deceased  wife,  the  other  containing  fourteen 
and  seventy-three  hundredths  acres,  which  had  been  conveyed  to  him 
by  one  Abel  Lippencott.  These  two  parcels  adjoined  each  other,  and  had 
been  rented  and  cultivated  together  for  many  years.  Thomas  resided 
on  the  first-named  parcel,  but  cultivated  and  used  both.  Held — that 
only  those  premises  which  had  been  conveyed  to  the  testator  by  the 
heirs  of  his  deceased  wife,  passed  under  the  devise. 


In  ejectment. 

On  rule  to  show  cause  why  a  verdict  should  not  be  set  aside. 

Thomas  Evens,  deceased,  the  father  of  the  defendant,  died 
April  18th,  1869,  seized  of  several  tracts  of  land  in  the  coun- 
ties of  Burlington  and  Camden,  leaving  four  sons,  Samuel  B., 
William  B.,  Jacob  L.,  and  Thomas,  his  heirs-at-law.  By  the 
second,  third  and  fifth  subdivisions  of  his  will,  dated  March 
22d,  1867,  he  devised  to  his  sons  Samuel,  William  and  Jacob, 
respectively,  certain  of  his  farms  and  lots. 

By  the  fourth  subdivision  he  devised  to  the  same  three 
sons,  in  trust  for  his  son  Thomas,  the  defendant,  "  all  that  my 
farm  and  plantation  near  Crop  well,  conveyed  to  me  by  the 
heirs  of  my  deceased  wife,  and  where  my  son,  Thomas  Evens, 
now  resides,  containing  about  eighty-five  acres,  more  or  less. 
Also,  all  my  lots  of  cedar  swamp  at  co  at  co  branch ;  also,  lot 
No.  8  of  cedar  swamp  at  Goose  Pond ;  also,  a  tract  of  pine 
land  bought  of  the  executors  of  Isaac  Stokes,  containing  forty- 
one  acres;  also,  the  sum  of  six  thousand  dollars  out  of  my 
estate,  and  which  is  to  be  paid  into  my  estate  by  Samuel  B. 
and  William  B.  Evens;  also,  one-fourth  part  of  the  residue 
and  remainder  of  my  real  and  personal  estate. " 

By  the  seventh  subdivision,  he  devised  all  the  rest,  residue 
and  remainder  of  his  estate,  both  real  and  personal,  to  his  four 
sons,  to  be  equally  divided  between  them ;  Thomas  Evens' 
share  to  be  held  in  trust  for  his  benefit  in  the  way  and  man- 
ner as  directed  in  the  fourth  item  of  the  will. 

The  testator  owned  a  tract  of  land  near  Crop  well,  which,  by 
a  survey  made  after  his  death,  was  found  to  contain  eighty- 
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seven  and  thirty-five  hundredths  acres.  It  consisted  of  two 
parcels  adjoining  each  other,  the  one  containing  seventy-two 
and  sixty-two  hundredths  acres,  which  was  devised  to  his  wife 
by  the  will  of  her  father,  Samuel  Burroughs,  dated  April 
11th,  1793,  and  after  her  death  was  conveyed,  to  the  testator 
by  his  sons  as  her  heirs-at-law,  by  a  deed  of  conveyance  bear- 
ing date  on  the  3d  of  January,  1859 ;  the  other,  containing 
fourteen  and  seventy-three  hundredths  acres,  he  had  pur- 
chased of  one  Abel  Lippencott,  by  a  deed  bearing  date  April 
5th,  1822. 

The  plaintiff  claims  title  to  the  equal  undivided  one-fourth 
part  of  the  tract  of  fourteen  and  seventy-three  hundredths 
acres,  by  virtue  of  a  deed  of  conveyance  made  by  Samuel. 

Argued  before  the  Chief  Justice  and  Justices  Depue, 
Sctjdder  and  Knapp. 

Eor  the  rule,  F.  Voorhees  and  P.  8.  Scovel. 

Contra,  C.  E.  Hendrickson  and  A.  Browning. 

The  opinion  of  the  court  was  delivered  by 

Deptje,  J.  The  controversy  in  this  case  relates  to  the  equal 
undivided  one-fourth  part  of  the  fourteen  and  seventy-three 
hundredths  acres,  which  the  testator  purchased  of  Lippen- 
cott. It  is  conceded  that  the  premises  in  question  passed  under 
the  residuary  devise,  if  they  were  not  specifically  devised  to 
Thomas  by  the  first  paragraph  of  the  fourth  subdivision  of  the 
will;  and  that,  if  the  fourteen  and  seventy-three  hundredths 
acres  passed  under  the  residuary  devise  to  the  testator's  four 
children,  the  deed  from  Samuel  conveyed  the  one-fourth  part 
thereof  to  the  plaintiff. 

The  question,  therefore,  is  whether  the  fourteen  and  seventy- 
three  hundredths  acres  were  devised  in  entirety  to  Thomas  by 
the  first  paragraph  of  the  fourth  subdivision,  or  whether  only 
the  equal  undivided  fourth  part  passed  to  him  under  the  last 
paragraph  of  that  subdivision. 
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Thomas  claims  the  whole  estate  in  these  lands,  under  the 
description  of  "all  that  my  farm  and  plantation  near  Crop- 
well,  conveyed  to  me  by  the  heirs  of  my  deceased  wife,  and 
where  my  son,  Thomas  Evens,  now  resides,  containing  about 
eighty-five  acres,  more  or  less."  Thomas  resided  in  the  man- 
sion house  on  the  parcel  which  had  been  conveyed  to  the  tes- 
tator by  his  children  as  the  heirs  of  his  deceased  wife,  but  used 
and  cultivated  both  parcels,  and  had  done  so  from  the  year 
1850  down  to  the  testator's  death. 

The  problem  to  be  solved  is,  whether,  under  the  circum- 
stances, the  fourteen  and  seventy-three  hundredths  acres,  which 
the  testator  purchased  of  Lippencott,  passed  to  Thomas  under 
the  description  last  mentioned. 

It  being  proved  that  these  two  parcels  of  land  had  been 
rented  and  occupied  together  as  one  tract  since  the  year  1833, 
the  judge  received  the  testimony  of  the  scrivener  who  wrote 
the  will,  that  the  testator,  on  the  occasion  of  drawing  the  will, 
came  to  his  house  "  with  items  on  a  piece  of  paper  for  each 
son ;"  that  he  had  these  premises  marked  down  on  it  as  "  my 
Cropwell  farm,  containing  eighty-five  acres ;"  and  that  the 
words  "conveyed  to  me  by  the  heirs  of  my  deceased  wife," 
were  not  on  that  paper,  but  were  inserted  in  the  will  by  the 
scrivener  as  his  own  language,  which  he  used  as  an  additional 
description,  to  distinguish  the  premises  from  the  testator's- 
other  property.  The  import  of  this  testimony  was  to  expunge 
from  the  will  words  which  the  law  regards  as  the  language  of 
the  testator,  and  to  alter  the  terms  of  the  devise.  This  evi- 
dence was  illegal. 

By  the  statute,  a  writing  is  made  indispensable  to  the  exist- 
ence of  a  will,  and  what  has  been  written  cannot  be  added  to, 
detracted  from,  or  altered  by  extrinsic  evidence.  The  func- 
tions of  the  court  are  to  ascertain  the  intention  of  the  testator 
from  the  language  of  the  will.  Extrinsic  evidence  may  be 
resorted  to,  which,  in  its  nature  and  effect,  is  simply  explana- 
tory of  what  the  testator  has  written,  but  no  evidence  can  be 
received  for  the  purpose  of  showing  what  lie  intended  to  have 
written.      Wigram  on  Wills,  §  9.     In  every  case  pf  a  contro- 


NOVEMBER  TERM,  1878.  407 

Griscom  v.  Evens. 

verted  construction,  the  sole  question  is  non  quod  voluit  sed 
quod  dixit.  Extrinsic  evidence  of  the  circumstances,  situa- 
tion and  'surroundings  of  the  testator,  and  of  his  property, 
is  legitimate  to  place  the  court  which  expounds  the  will,  in 
the  situation  of  the  testator  who  made  it,  and  thus  enable 
the  court  to  understand  the  meaning  and  application  of  the 
language  he  has  adopted;  but  the  testator's  intention  must 
ultimately  be  determined  from  the  language  of  the  instrument, 
as  explained  by  such  extrinsic  evidence,  and  no  proof,  how- 
ever conclusive  in  its  nature,  can  be  admitted  with  a  view  of 
setting  up  an  intention  inconsistent  with  the  writing  itself.  2 
Taylor  on  JEv.,  §  1082.  No  difficulty,  however  great,  in  deci- 
phering the  obscure  language  of  the  devise,  or  in  unraveling 
the  intricacies  in  the  testator's  descriptions  of  the  person  or 
property  to  which  his  testamentary  disposition  should  apply, 
will  justify  resort  to  such  evidence.  With  the  assistance  of 
such  explanatory  evidence  as  has  been  mentioned,  the  court 
may  be  called  upon  to  harmonize  the  conflicting  provisions  of 
the  will,  and  to  reject  such  descriptive  parts  as  are  only  false 
demonstrations ;  but  if,  with  the  aid  of  such  evidence,  the  tes- 
tator's meaning  cannot  be  ascertained,  the  will  will  be  simply 
void  for  uncertainty.     Wigram  on  Wills,  Prop.  VI. 

The  only  exception  to  this  legal  rule  is  that  the  declarations 
of  the  testator  may  be  resorted  to  in  cases  of  a  latent  ambigu- 
ity, which  arises  where  there  are  two  or  more  persons  or 
things,  each  answering  exactly  to  the  person  or  thing  de- 
scribed in  the  will.  In  such  an  event,  parol  evidence  of  what 
the  testator  said  may  be  lawfully  adduced  to  show  which  of 
them  he  intended ;  but  such  evidence  will  not  be  allowed  to 
show  that  he  meant  a  thing  different  from  that  disclosed  in 
the  will.  Den  v.  Cubberly,  7  Halst.  308 ;  2  Taylor  on  Ev., 
§§  1092,  1093  ;  Hawkins  on  Wills  9. 

The  testimony  of  the  scrivener,  with  regard  to  his  instruc- 
tions for  the  will,  was  not  admissible  within  this  exception. 
The  description  of  the  premises  intended  was  not  applicable  to 
the  two  parcels  of  land  devised  by  the  testator  under  the 
several  clauses  of  his  will.    It  may  be  uncertain  or  inaccurate, 
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as  applied  to  either.  But  an  uncertainty  arising  from  mere 
inaccuracy  of  description  is  not  such  an  ambiguity  as  author- 
izes the  admission  of  evidence  of  intention.  The  difficulty  is 
to  be  solved  by  construction — by  the  rejection  of  such  of  the 
words  of  description  as  appear  to  be  surplusage,  or  a  mere 
false  demonstration.    Wigram  on  Wills,  §  203. 

The  cases  on  this  subject  so  prolific  of  judicial  decision, 
show  how  inflexible  the  foregoing  rule  of  construction  is  re- 
garded. In  Den  v.  Cubberly,  7  Hoist.  308,  the  testator  devised 
to  the  defendant  a  lot  of  land,  beginning  in  Joseph  Wall's 
line,  at  the  corner  between  him  and  R.  Chambers;  thence  ''as 
the  line  runs"  till  it  comes  to  the  middle  of  the  road,  &c. 
The  testimony  of  the  scrivener  was  offered  to  show  that  the 
testator  intended  the  line  between  Wall  and  Chambers,  and 
in  his  instructions  for  the  will  designated  the  spot  where  the 
line  would  strike  the  road.  This  evidence  was  excluded,  and 
it  was  held  that  the  question  was  simply  one  of  construction 
to  ascertain  the  meaning  of  the  testator  from  the  language  he 
employed.  In  Cleaveland  v.  Haven,  2  Beas.  101,  evidence 
that  the  will  was  not  drawn  in  pursuance  of  the  written 
instructions  given  by  the  testatrix,  and  that  both  the  scrivener 
and  the  testatrix  understood  the  will  differently  from  its  legal 
import  as  deduced  from  its  language,  was  held  to  be  inadmis- 
sible ;  and  in  Nevius  v.  Martin,  1  Vroom  465,  testimony  of 
the  scrivener,  that  by  the  instructions  given  to  him  by  the 
testator  at  the  time  of  writing  the  will,  he  was  directed  to 
devise  the  lot  in  question  in  fee,  and  that  he  believed  Mich 
intention  was  expressed  by  the  language  of  the  will,  was 
rejected  as  incompetent.  In  Conover  v.  Wardell,  7  C.  E. 
Green  492,  extrinsic  evidence  of  the  meaning  of  descriptive 
words  and  names  used  in  the  executed  papers  of  the  parties, 
was  held  inadmissible  by  the  Court  of  Errors  and  Appeals. 
These  cases  settle  the  law  in  this  state.  They  are  in  full 
accord  with  the  English  cases.  Miller  v.  Travers,  8  Bing. 
244,  is  a  leading  case  on  the  subject.  It  was  a  case  in  chan- 
cery, heard  before  the  Chief  Justice  of  the  Court  of  Common 
Pleas,  the  Chief  Baron  and  the  Lord  Chancellor.    The  devise 
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was  of  "all  the  testator's  freehold  and  real  estate  in  the  county 
•of  Limerick  and  city  of  Limerick. "  The  testator  had  no 
lands  in  the  county  of  Limerick,  and  only  a  small  estate  in 
the  city  of  Limerick,  which  was  inadequate  to  meet  the 
charges  in  the  will ;  but  he  had  lands  in  the  county  of  Clare, 
not  mentioned  in  the  will.  It  was  proposed  to  be  shown  in 
evidence  that  in  a  copy  of  the  will  submitted  to  the  testator 
and  approved  by  him,  the  devise  in  question  stood  thus : 
"  All  my  freehold  and  real  estate  in  the  counties  of  Clare, 
Limerick,  and  in  the  city  of  Limerick,"  and  that  the  scriv- 
ener did,  by  mistake,  and  without  any  authority,  strike  out 
the  words  "  counties  of  Clare,"  and  substitute  the  words 
"county  of"  in  lieu  thereof,  and  that  the  will  was  executed 
by  the  testator  without  adverting  to  this  alteration.  It  was 
admitted  that  the  evidence,  if  competent,  would  have  been 
sufficient  to  establish  beyond  contradiction  the  intention  of 
the  testator  to  include  his  estates  in  Clare  in  the  devise.  But 
the  court  excluded  the  evidence  as  inadmissible,  and  gave 
effect  to  the  will  according  to  the  language  used  in  it.  .  In 
Bernasconi  v.  Atkinson,  1  0  Hare  345,  the  bequest  was  to  the 
testator's  first  cousin,  Vincent  B.,  the  son  of  his  late  uncle, 
Peter  B.  The  testator  had  no  cousin  named  Vincent  B., 
who  was  the  son  of  his  late  uncle,  Peter  B. ;  but  he  had  a  first 
cousin  George  Vincent  B.,  who  was  commonly  called  Vincent, 
and  who  was  the  son  of  a  deceased  uncle,  named  Joseph. 
The  evidence  of  the  solicitor  who  drew  the  will,  that  the  tes- 
tator had,  by  his  instructions,  expressly  indicated  that  George 
Vincent  B.  was  the  person  for  whom  the  legacy  was  intended, 
and  that  he  (the  solicitor,)  had  inserted  the  description  without 
the  direction  of  the  testator,  and  in  a  mistaken  belief  of  the 
parentage  of  the  legatee,  was  declared  to  be  inadmissible. 
Other  cases  holding  adversely  to  the  admissibility  of  such 
evidence,  except  in  cases  of  a  latent  ambiguity  as  above  de- 
fined, will  be  found  in  the  following  citations :  Doe  v.  23%- 
coeks,  5  M.  &  W.  362;  Doe  v.  Hubbard,  15  Q.  B.  227; 
Webber  v.  Stanley,  16  C.  B.  (N.  S.)  698;  Drake  v.  Drake,  8 
H.  of  L.  Cas.  172;  Charter  v.  Charter,  Law  Rep.,  7  H  of 
L.  Cas.  364. 
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The  judge  also  admitted  evidence  that  after  the  purchase  of 
the  fourteen  and  seventy-three  hundredths  acres,  the  two  par- 
cels were  treated  by  the  testator  as  one  tract,  and  were  rented 
and  occupied,  and  cultivated  as  such.  The  tendency  of  this 
proof  was  to  show  that  by  the  words  my  farm,  the  testator 
meant  the  whole  body  of  his  land  near  Cropwell. 

Testimony  of  this  character  is  admitted  or  rejected,  accord- 
ing to  the  circumstances  of  the  particular  case.  It  was  exclu- 
ded in  Doe  v.  Oxenden,  3  Taunt.  147;  S.  C  on  Error,  4 
Dow  65,  and  in  Hand  v.  Hoffman,  3  Halst.  71 ;  and  Avas 
admitted  in  Webber  v.  Stanley,  16  C.  B.  (N.  8.)  698,  and  in 
Ricketts  v.  Turquand,  1  H.  of  L.  Cos.  472.  In  the  first  two 
cases  the  evidence  was  excluded  for  the  reason  that  its  effect 
was  to  enlarge  or  abridge  the  natural  import  of  the  language 
used  by  the  testator.  In  Webber  v.  Stanley,  the  testimony 
was  received  to  show  what  the  testator  meant  by  "  my  Ted- 
worth  estate,"  and  in  Ricketts  v.  Turquand,  to  ascertain  what 
was  intended  by  "  all  my  estate  in  Shropshire,  called  Ashford 
Hall."  Goodtitle  v.  Southern,  1  M.  &  S.  299,  and  other 
cases  hereafter  cited  are  in  this  latter  class  of  cases. 

It  is  sometimes  said  that  this  sort  of  evidence  is  admitted 
only  when  there  is  a  latent  ambiguity.  The  use  of  the  ex- 
pression latent  ambiguity,  in  this  connection,  has  given  rise 
to  some  confusion  in  the  cases.  The  office  of  such  testimony 
is  that  of  interpretation  merely,  to  ascertain  the  sense  in  which 
words  have  been  used  by  the  testator.  Where  in  a  deed,  will 
or  written  contract,  general  words  of  indefinite  signification 
are  used,  and  there  is  nothing  on  the  face  of  the  instrument 
to  qualify  them,  or  limit  and  apply  them  to  a  particular  sub- 
ject matter,  evidence  of  extrinsic  circumstances — matters  of 
fact  as  distinguished  from  mere  declarations  of  intention — is 
admissible  for  the  purpose  of  ascertaining  in  what  sense  such 
indefinite  language  was  used.  The  effect  of  such  evidence  is 
not  to  vary  the  language  employed,  but  merely  to  explain  the 
sense  in  which  the  writer  understood  it.  2  Taylor  on  Ev.,  § 
1085.  This  whole  subject  has  been  so  fully  discussed  in  the 
opinions  of  the  judges  in  Shore  v.  Wilson,  9  CI.  &  Fin.  355, 
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that  an  extended  citation  of  the  authorities  would  be  super- 
fluous. An  instance  of  the  admission  of  such  evidence,  under 
the  circumstances  above  mentioned,  will  be  found  in  Sandford 
v.  N.  &  H.  R.  R.  Co.,  8  Vroom  1. 

Though  evidence  of  extrinsic  circumstances  be  admitted  to 
ascertain  the  meaning  of  vague  and  general  terms,  the  inten- 
tion of  the  testator  must  ultimately  be  determined  by  the 
language  of  the  entire  instrument,  after  the  sense  in  which 
such  general  language  was  used  has  been  ascertained  by  ex- 
trinsic proof.  The  office  of  such  evidence  is  that  of  interpre- 
tation— to  find  out  the  true  sense  of  the  written  words  as  the 
parties  used  them ;  then  follows  the  process  of  construction, 
which  is  performed  by  subjecting  the  instrument  to  the  estab- 
lished rules  of  law  for  the  construction  of  written  instruments. 
2  Taylor  on  Ev.,  §  1087.  When  such  evidence  is  once  ad- 
mitted the  construction  of  the  devise  is  still  for  the  court. 
"  Facts,  extrinsic  of  the  will,"  says  Erie,  C.  J.,  in  "Webber  v. 
Stanley,  "must  be  ascertained  for  the  court  in  the  usual 
manner,  either  by  the  admission  of  parties,  or  by  a  jury. 
When  they  have  been  ascertained,  the  operation  of  construc- 
tion is  to  be  performed  by  the  court."  16  C.  B.  (N.  S.} 
751. 

In  SMI  v.  Glenister,  16  C.  B.  (K  S.)  102,  the  same 
learned  judge  said  :  "  The  construction  of  a  deed  or  other 
written  instrument  is  for  the  court ;  it  is  almost  always  neces- 
sary that  the  court  should  be  informed  of  the  surrounding 
circumstances  under  which  the  deed  is  executed :  if  there  be 
any  dispute?,  these  must  be  ascertained  by  the  jury  ;  and  when 
that  has  been  done,  the  court  is  to  apply  the  description  in 
the  deed."  In  the  same  case,  Williams,  J.,  said  :  "  The 
construction  of  a  deed  is  for  the  court,  though  it  is  the  proper 
function  of  the  jury  to  assist  the  judge  as  to  any  controversy 
of  fact  which  may  arise  ;  when  the  facts  are  ascertained,  it  is 
the  duty  of  the  judge  to  say  what  is  the  proper  construction 
and  effect  of  the  deed." 

The  defendant's  counsel  contend  that  on  a  construction  of 
the  testator's  will  in  conformity  with  the  above  principles,  the 
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devise  in  the  fourth  subdivision  comprised  the  entire  tract  of 
land  he  owned  near  Crop  well,  including  the  land  he  pur- 
chased of  Lippencott,  as  well  as  that  conveyed  to  him  by  the 
heirs  of  his  deceased  wife.  This  contention  is  rested  on  the 
maxim,  falsa  demonstratio  non  nocet.  They  cite,  in  sup- 
port of  their  argument,  Goodtitle  v.  Southern,  1  M.  &  8.  299  ; 
Down  v.  Down,  7  Taunt  343 ;  and  Doe  v.  Earl  of  Jersey, 
1  B.  &  Aid.  550.  These  cases  were  decided  upon  the  peculiar 
language  of  the  respective  devises.  In  Goodtitle  v.  Southern, 
the  devise  was  of  "  all  that  my  farm  lands  and  hereditaments 
called  Trogues-farm,  situate,  &c,  now  in  the  occupation  of 
H.  Clay."  The  testator  was  seized  of  a  tract  of  land  which 
the  proof  showed  he  called  Trogues-farm.  It  had  been 
devised  to  him  by  the  will  of  one  Houghton,  by  a  description 
as  three  several  parcels,  the  first  of  which  was  called  Trogues', 
or  Trough's  }iasture,  and  the  others  called  Dale's  closes, 
described  as  two  closes  situate  at  the  bottom  of  the  pasture 
called  Trogues',  otherwise  Trough's  pasture.  The  first  of 
these  parcels  was  in  the  occupation  of  Clay  :  the  others  were 
not.  It  appearing,  by  extrinsic  evidence,  that  the  testator 
treated  all  these  lands  as  constituting  Trogues-farm,  the 
court  rejected  the  additional  words,  "  in  the  occupation  of  H. 
Clay,"  as  an  erroneous  description,  and  held  that  all  passed 
under  general  description  of  Trogues-farm.  In  Down  v. 
Down,  the  testator  devised  to  his  wife  "  his  messuage,  farm, 
and  lands,  called  Coltsfoot  farm,  situate,  &c,  then  on  lease 
to  one  F."  In  fact,  in  the  lease  to  F.  of  the  Coltsfoot  farm, 
seven  acres  of  the  farm  were  excepted  thereout.  The  contro- 
versy was  as  to  the  title  of  the  seven  acres.  The  court 
rejected  the  words  of  additional  description,  "  then  on  lease, 
&c,"  and  held  that  the  entire  farm  passed.  In  Doe  v.  Earl 
of  Jersey,  the  devise  was  of  "  all  my  Briton  Ferry  estate,  and 
all  the  land,  &c,  of  which  it  consists."  In  a  subsequent  part 
•of  his  will,  in  a  devise  to  another  person,  the  testator  men- 
tioned his  Briton  Ferry  estate  as  situate  in  the  county  of 
Glamorgan.  In  fact,  the  Briton  Ferry  estate  was  part  in  the 
county  of  Glamorgan  and  part  in  the  county  of  Brecon.     It 
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was  held  that  all  the  lands  which  were  parcel  of  the  Briton 
Ferry  estate  in  both  counties,  passed  by  the  devise.  In  each 
of  these  cases  the  premises  had  a  known  name,  and  the  court, 
seeing  on  the  face  of  the  will  an  intention  to  give  the  whole 
under  the  designation  of  the  name,  rejected  the  additional 
description  as  a  false  demonstration.  Indeed  the  rule  may  be 
said  to  be  a  general  rule  that,  whenever  the  testator's  intention 
to  give  the  whole  as  an  entirety  clearly  appeal's  from  the 
language  of  the  will,  whether  such  intention  is  expressed  by 
a  designation,  by  a  name,  or  by  abuttals,  or  other  descriptive 
words,  additional  words  of  description  which  prove  to  be  only 
partially  true,  will  be  rejected  as  a  mistaken  description- 
Doe  v.  Galloway,  5  B.  &  Ad.  43  ;  Doe  v.  Carpenter,  16  Q. 
B.  181  ;  Drew  v.  Drew,  8  Foster  (iV.  H.)  489,  and  cases 
cited. 

But  it  is  an  erroneous  application  of  this  maxim  to  sup- 
pose that  an  enumeration  of  particulars  in  the  description 
will,  in  all  cases,  be  overruled  by  general  language  in  the 
devise.  On  the  contrary,  where  there  is  a  clear  enumeration 
of  particulars,  purporting  on  their  face  to  be  designed  as 
qualifications  or  restrictions  of  a  preceding  general  description, 
words  of  general  devise  must  yield.  West  v.  Lawday,  11 
H.  of  L.  Gas.  375 ;  Drew  v.  Drew,  supra. 

The  question  whether  language  purporting  to  be  descriptive 
is  a  false  demonstration,  and  to  be  rejected  as  such,  or  a  true 
restriction  of  the  more  comprehensive  words  of  general  devise, 
is  one  of  construction  from  the  language  of  the  devise,  to 
ascertain  at  what  period  in  the  descriptive  words  the  descrip- 
tion of  the  premises  really  intended,  is  complete,  and  what 
phrases  or  expressions  are  merely  superfluous.  Counsel  insist 
that  in  this  case  the  words  "conveyed  to  me  by  the  heirs  of 
my  deceased  wife,"  should  be  rejected.  These  are  important 
words,  capable  in  themselves  of  giving  certainty  to  the  subject 
matter  of  the  devise.  They  follow  right  after,  and  are  imme- 
diately connected  with  that  member  of  the  sentence  containing 
the  general  words  of  description,  and  are  part  and  parcel  of 
the  description  itself.     Great  reliance  was  placed  on  the  words 
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"  all  that  my  farm  and  plantation."  All  what  farm  and 
plantation  ?  The  testator  answers  the  interrogatory  for 
himself,  in  the  immediately  succeeding  and  connected  words, 
"  conveyed  to  me  by  the  heirs  of  my  deceased  wife."  With 
such  a  plain  exposition  of  the  intention  of  the  testator  in  his 
own  language  to  disregard  what  he  has  said,  and  construe 
his  will  on  general  notions  of  what  with  propriety  he  might 
have  done,  would  be  to  substitute  conjecture  for  construction. 
The  evidence  admitted  may  be  sufficient  to  raise  a  pre- 
sumption that  the  testator  intended  that  the  two  parcels  should 
be  kept  together  as  they  had  been  united  for  years  before  ; 
but  we  are  not  at  liberty  to  act  upon  such  presumptions  in 
the  face  of  the  plain  language  the  testator  has  adopted. 
Voluntas  stet  pro  ratione.  In  Doe  v.  Lyford,  4  M.  &  8.  550, 
the  testator  was  seized  of  a  messuage  lying  in  the  two  hamlets 
of  Sutton  Wick  and  Sutton  Courtney,  which  he  had  purchased 
of  one  Lovibond.  Sutton  Courtney  was  a  parish  comprising 
three  hamlets,  of  which  the  hamlet  of  Sutton  Courtney  was 
one,  and  the  hamlet  of  Sutton  Wick  was  another.  The  tes- 
tator devised  to  I.  L.  A.  "  all  that  his  messuage,  farm  lands, 
&c,  at  Sutton  Wick,  in  the  parish  of  Sutton  Courtney,  which 
he  purchased  of  Lovibond."  The  court  held  that  the  words 
"  at  Sutton  Wick  "  were  words  of  restriction,  and  that  only  that 
part  of  the  farm  which  lay  in  that  hamlet  passed  by  the 
devise,  notwithstanding  the  inconvenience  of  separating  the 
estate  which  had  been  held  by  unity  of  title,  and  let  at  one 
entire  rent.  Doe  v.  Greathed,  8  East  91,  is  also  a  case  very 
much  in  point.  In  Slvngsby  v.  Grainger,  heard  first  by  Vice 
Chancellor  Stuart,  (2  Jurist  (N.  8.)  276",)  and  next  by  the  Lord 
Justices  of  Appeal  (Id.  1176);  and  finally  in  the  House  of 
Lords  (7  H.  of  L.  Cas.  272,)  the  gift  was  of  "  the  whole  of 
my  fortune  now  standing  in  the  funds,"  and  it  was  decided 
in  all  these  courts  that  the  gift  carried  only  that  part  of  the 
testator's  personal  estate  which  was  invested  in  the  funds. 
In  the  House  of  Lords,  Lord  Cran worth,  adverting  to  the 
maxim  falsa  demonstratio  non  nocet,  and  speaking  of  the 
argument  that  the  words  "  standing  in  the  funds,"  mightbe 
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rejected  as  a  mistaken  description,  says  :  "  I  certainly  should 
have  acceded  to  that  at  once,  if  the  expression,  '  my  fortune/ 
had  not  been  so  connected  with  '  now  standing  in  the  funds ' 
as  to  make  the  latter  a  part  of  the  description  of  the  former." 
And,  after  referring  to  Goodtitle  v.  Southern,  he  continues : 
"  The  distinction  is  between  those  cases  in  which  there  has 
been  a  complete  description  of  the  thing  given,  and  a  subse- 
quent misdescription  as  to  some  particular  connected  with  it, 
and  cases  in  which  that  which  is  subsequently  connected  with 
the  description  is  so  connected  as  to  form  part  of  the  descrip- 
tion of  the  thing  given."  Remarks  of  a  similar  import  were 
made  in  the  same  case  by  Lord  "Wensleydale.  These  obser- 
vations are  a  correct  statement  of  the  principle  which  uniformly 
guides  the  court  in  the  application  of  the  maxim  falsa  demon- 
stratio  non  nocet. 

Another  rule  of  construction  equally  well  settled  is,  that  if 
there  be  a  subject  matter  wherein  all  the  demonstrations  in  a 
written  instrument  are  true,  and  another  wherein  part  are  true 
and  part  false,  the  words  then  shall  be  intended  words  of  true 
limitation,  to  pass  only  those  lands  wherein  all  these  circum- 
stances are  true.  This,  in  effect,  is  one  of  Lord  Bacon's  max- 
ims. Bac.  Max.,  Reg.  XIII.  The  operation  of  this  rule  is 
to  qualify  words  of  a  general  or  more  extensive  signification 
by  the  additional  words  of  limitation.  Ex  prazcedentibus  et  con- 
sequentibus  optima  fiat  inter pretatio.  Thus  in  Doe  v.  Bower, 
3  B.  &  Ad.  453,  the  testator  devised  "  all  my  messuages  situ- 
ate at,  in,  or  near  a  street  commonly  called  Snig  Hill,  in  Shef- 
field, which  I  lately  purchased  of  and  from  His  Grace,  Charles 
Duke  of  Norfolk."  The  testator  owned  six  houses  in  Sheffield 
which  he  had  purchased  of  the  duke.  He  had  purchased  all 
of  them  by  the  same  conveyance,  and  had  redeemed  the  land 
tax  on  all  by  one  contract.  Four  of  the  houses  were  about 
twenty  yards  from  Snig  Hill ;  the  other  two  were  about  four 
hundred  yards  distant,  in  a  place  called  Gibralter  street.  The 
court  having  concluded  that  the  words  "  at,  in,  or  near  Snig 
Hill"  were  words  of  restriction,  held  that  only  the  four  houses 
passed,  for  the  reason  that  these  four  answered  all  the  terms 
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of  the  devise,  and  that  it  must  be  understood  that  the  testator 
meant  to  pass  these  only,  although  lie  had  purchased  all  of 
the  six  of  the  Duke  of  Norfolk.  Examples  of  a  similar 
application  of  this  maxim  will  be  seen  in  the  following  cases: 
Doe  v.  BeU,  8  T.  E.  579  ;  Doe  v.  Parkin,  5  Taunt  321  ; 
Griffith  v.  Penson,  9  Jurist  (N.  S.)  385;  Barton  v.  Dawes, 
10  C.  B.261;  Doe  v.  Meyrick,  2C.&  J.  223 ;  Webber  v.  Stan- 
ley, 16  C.  B.  (N.  8.)  698  ;  Smith  v.  Ridgway,  L.  R,  1  Exch. 
331  ;  Homer  v.  Homer,  8  Ch.  Div.  758.  It  is  also  a  neces- 
sary sequence  from  this  rule  that  where  the  description  consists 
of  several  particulars  of  different  degrees  of  importance,  that 
subject  matter  will  be  selected  to  which  those  particulars  apply 
which  are  superior  in  number  or  importance  rather  than  that 
which  corresponds  with  those  of  a  lesser  number,  or  of  minor 
consequence. 

Applying  the  several  rules  of  construction  which  have  been 
considered,  to  this  will,  I  think  it  quite  evident  that  by  the 
language  of  the  will  the  premises  in  question  did  not  pass  to 
the  defendant  under  the  first  paragraph  of  the  devise  to  him. 
Separating  the  description  in  that  part  of  the  devise  into  its 
component  parts,  they  are  these:  (1)  all  that  my  farm  and 
plantation  near  Cropwell,  (2)  conveyed  to  me  by  the  heirs  of 
my  deceased  wife,  (3)  and  where  my  son  Thomas  Evens  now 
resides,  (4)  containing  about  eighty-five  acres  more  or  less. 
The  connection  of  the  words  "  conveyed  to  me  by  the  heirs  of 
my  deceased  wife,"  is  so  immediate  and  direct  with  the  words 
"  all  that  my  farm  and  plantation  near  Cropwell,"  as  to  be 
part  of  the  same  description,  and  words  of  true  limitation, 
without  which  the  description  of  the  thing  intended  is  not 
complete.  Thomas,  in  fact,  resided  on  the  premises  conveyed 
to  the  testator  by  the  heirs  of  his  deceased  wife.  He  merely 
cultivated  the  other  premises,  which  had  been  conveyed  to  the 
testator  by  Lippencott,  in  connection  with  the  place  on  which 
he  resided.  The  whole  description  applies  to,  and  correctly 
describes  that  part  of  the  testator's  lands  which  had  been  con- 
veyed to  him  by  the  heirs  of  his  deceased  wife,  except  the 
designation  of  quantity.     A  description  by  a  statement  of 
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quantity  is  always  regarded  as  the  most  unreliable  of  the 
methods  of  description.  It  may  help  to  ascertain  the  premises 
intended,  but  will  not  control  other  and  more  certain  means 
of  description,  and  will  readily  be  regarded  as  a  false  demon- 
stration, when  the  premises  intended  are  ascertained  with  con- 
venient certainty  by  other  descriptions.  Llewellyn  v.  Earl  of 
Jersey,  11  M.  &  W.  183;  Doe  v.  Ashley,  10  Q.  B.  663. 

The  fact  that  there  is  a  devise  to  Thomas  in  the  succeeding 
part  of  the  same  subdivision,  of  the  one  fourth  part  of  the 
residue  of  the  testator's  real  and  personal  estate,  also  supports 
this  construction  in  some  measure.  The  evidence  leaves  it  in 
doubt  whether  the  testator  owned  any  other  lands  not  specifi- 
cally devised,  on  which  this  residuary  gift  could  operate ;  if 
he  did,  they  consisted  of  marl  pits  which  had  been  exhausted, 
and  were  of  insignificant  value. 

The  testimony  of  the  scrivener  was  improperly  admitted, 
and  the  judge  should  have  instructed  the  jury  that  on  the 
whole  case,  the  fourteen  and  seventy-three  hundredths  acres — 
the  premises  in  controversy — did  not  pass  to  the  defendant  in 
entirety,  under  the  will  of  his  deceased  father,  but  passed  under 
the  residuary  clause,  and  therefore  the  verdict  in  favor  of  the 
defendant  should  be  set  aside. 


WOODSIDE  v.  ADAMS. 


1.  A  landlord  has  no  lien  on  the  goods  and  chattels  of  his  tenant  for  the 
payment  of  his  rent,  except  such  as  is  given  by  the  statute.  The  statute 
which  authorizes  a  distress  for  rent,  expressly  limits  the  right  of  distress 
to  the  goods  and  chattels  of  the  tenant,  and  no  other  person.  Rev.,  p. 
309,  I  8. 

2.  The  lien  of  a  bailiff  seizing  goods  and  chattels  as  a  distress  for  rent, 
relates  to  the  time  of  actual  seizure  under  the  warrant  lo  distrain. 

3.  A  chattel  mortgage  is  in  law  a  conveyance  of  the  goods  and  chattels 
mortgaged,  and  passes  the  title  of  the  mortgagor  for  the  purposes  for 
which  it  was  made.     The  right  of  a  mortgagee  under  a  mortgage  made 

-  Vol.  xi.  2  d 
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by  a  tenant  of  his  goods  and  chattels  upon  the  demised  premises,  is 
superior  to  that  of  a  bailiff  subsequently  seizing  them  under  a  warrant 
to  distrain  for  rent. 

4.  But  a  chattel  mortgage  in  this  state  is  regarded  as  a  mere  security  for 
the  debt,  and  does  not  entirely  divest  the  property  of  the  mortgagor. 
The  interest  of  a  mortgagor  in  the  chattels  mortgaged  is  such  an 
interest  as  may  be  seized  and  sold  under  the  ordinary  process  of  law 
against  him. 

5.  A  bailiff  having  a  landlord's  warrant  to  distrain  the  goods  and  chattels 
of  a  tenant  for  rent,  or  an  officer  having  an  execution  against  hiin,  may 
levy  upon  the  interest  of  the  tenant  in  goods  and  chattels  which  he 
has  mortgaged  to  a  third  person,  and  may  sell  the  mortgagor's  interest 
in  them,  both  before  and  after  breach  of  condition,  and  even  after  the 
mortgagee  has  taken  possession,  without  being  liable  to  an  action  by 
the  mortgagee;  provided  that  in  doing  so  no  substantial  injury  be 
done  to  the  interests  of  the  mortgagee. 

6.  Placing  a  levy  on  chattels  mortgaged,  by  virtue  of  process  of  distress 
or  execution  against  the  mortgagor,  is  not  such  a  tortious  act  as  will 
support  trespass,  trover  or  replevin  by  the  mortgagee,  unless  the  levy 
be  accompanied  by  such  acts  or  conduct  as  evince  an  intention  to 
assert  under  it  a  right  hostile  to  the  rights  of  the  mortgagee. 

1.  The  statute  {Rev.,  p.  971,  I  2,)  which  provides  that  replevin  may  be 
brought  for  an  unlawful  detention  of  goods  and  chattels  from  their 
lawful  owner,  or  the  person  entitled  by  law  to  the  possession  of  the 
•same,  puts  the  action  of  replevin  on  the  same  footing  as  an  action  of 
trover.  There  must  be  an  actual  conversion,  or  a  refusal  to  deliver  on 
•demand,  which  is  evidence  of  a  conversion,  before  the  detention  becomes 
unlawful. 

8.  To  constitute  an  actual  conversion  of  goods,  there  must  be  some  repu- 
diation by  the  defendant  of  the  owner's  right,  or  some  exercise  of  domin- 
ion over  them  by  him  inconsistent  with  such  right,  or  some  act  done 
which  has  the  effect  of  destroying  or  changing  the  quality  of  the 
chattel. 


In  replevin.     On  case  certified  from  the  Atlantic  Circuit 
Court  for  the  advisory  opinion  of  this  court. 

Argued  at  February  Term,  1878,  before  the  Chief  Justice, 
and  Justices  Depue,  Scudder  and  Knapp. 

For  the  defendant,  J.  E.  P.  Abbott  and  H.  L.  Slape. 

For  the  plaintiff,  D.  J.  Pancoast. 
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The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  plaintiff  claims  title  to  the  goods  and 
chattels  in  controversy,  under  a  chattel  mortgage,  executed 
and  delivered  on  the  1st  of  September,  1875,  and  filed  in 
pursuance  of  the  statute  on  the  following  day.  On  the  22d  of 
August,  1876,  the  mortgagee  took  possession  of  the  chattels 
mortgaged,  and  left  them  on  the  demised  premises. 

Early  in  September,  1876,  the  defendant,  under  a  distress 
warrant  issued  by  the  landlord,  distrained  the  goods.  He  had 
not  removed  them,  or  sold  them  when  the  writ  of  replevin 
was  issued.  He  had  done  nothing  when  this  suit  was  begun, 
but  make  a  formal  levy  and  seizure  under  the  landlord's  war- 
rant.    For  this  alleged  wrong  this  suit  was  brought. 

A  landlord  has  no  lien  on  the  goods  and  chattels  of  his 
tenant  for  the  payment  of  his  rent,  except  such  as  is  given  by 
the  statute.  As  against  an  officer  seizing  under  execution, 
attachment,  or  other  process  against  the  tenant,  he  may  claim 
all  rent  due,  not  exceeding  one  year's  rent,  which  shall  have 
accrued  before  the  removal  of  the  goods  from  off  the  premises. 
He  may  also  subject  goods  and  chattels,  the  property  of  the 
tenant,  to  distress  and  sale  as  a  means  of  obtaining  satisfaction 
for  his  rent;  but  his  lien  under  the  warrant  to  distrain  will 
relate  to  the  time  of  actual  seizure  under  the  process  of  distress. 
In  the  meantime  the  goods  remain  the  property  of  the  tenant, 
who  may  consume  or  use  them,  or  sell  them  at  his  pleasure. 
A  chattel  mortgage  is,  in  law,  a  sale  of  the  goods,  and  passes 
the  title  to  them  for  the  purpose  for  which  it  was  made. 

The  statute  which  authorizes  a  distress  for  rent,  expressly 
limits  the  right  of  distress  to  the  goods  and  chattels  of  the 
tenant,  "and  no  other  person."  Rev.,  p.  309,  §  8.  The 
chattel  mortgage  in  this  case  having  been  made  and  delivered 
before  the  distress  warrant  was  executed,  the  right  of  the 
mortgagee  is  superior  to  that  of  the  landlord.  Ebskiru  v.  Paul, 
4  Halst.  110,  which  holds  that  the  goods  of  a  tenant  who  had 
made  an  assignment  for  the  benefit  of  his  creditors,  under  the 
statute  {Rev.,  p.  36,)  might  still  be  seized  and  sold  for  rent 
accrued  before  the  assignment,  was  decided  upon  a  construe- 
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tion  of  the  assignment  act,  and  should  not  be  extended  to 
other  cases. 

No  doubt  is  entertained  that  the  title  of  a  prior  mortgagee 
of  chattels  is,  in  law,  as  well  as  in  equity,  superior  to  that  of 
a  bailiff  subsequently  seizing  them  under  a  distress  warrant, 
or  an  officer  levying  under  execution  against  the  mortgagor. 
It  is  equally  clear  that  if  the  bailiff  or  officer  seize  the  chattels 
and  sell  them,  in  exclusion  or  defiance  of  the  rights  of  the 
mortgagee,  such  an  exercise  of  dominion  over  them  will  be  an 
invasion  of  the  rights  of  the  mortgagee  such  as  will  support 
an  action. 

But  will  trespass,  trover  or  replevin  lie  at  the  suit  of  the 
mortgagee,  for  the  mere  levying  on  the  chattels  mortgaged 
under  process  of  distress  or  execution  against  the  mortgagor  ? 
Manifestly  not,  unless  the  levy  be  accompanied  by  such  acts 
or  conduct  as  evince  an  intention  to  assert  under  it  a  right 
hostile  to  the  rights  of  the  mortgagee.  The  placing  of  a  levy 
on  the  mortgaged  property  is,  per  se,  no  more  a  trespass  or 
conversion,  or  intermeddling  with  the  property  of  the  mort- 
gagee, than  the  taking  of  a  second  mortgage,  or  a  conveyance 
of  property,  real  or  personal,  which  is  subject  to  a  prior  mort- 
gage. An  execution  creditor  who  has  levied  on  a  chattel  in- 
terest covered  by  a  mortgage  may  go  into  equity  for  the 
redemption  of  the  mortgage,  the  same  as  a  judgment  creditor 
at  law  is  entitled  to  redeem  an  encumbrance  upon  lands ;  and 
by  his  levy  on  the  chattels  mortgaged,  •will  acquire  a  prefer- 
ence according  to  his  legal  priority.  McDermutt  v.  Strong, 
4  Johns.  Ch.  R.  687 ;  Disbovough  v.  Outcalt,  Saxton  299 ; 
Mechanics'  Building  and  Loan  Ass'n  v.  Conover,  1  Mc  Carter 
219 ;  S.  C.  on  appeal,  sub  nom.  Herbert  v.  Mechanics' 
Building  and  Loan  Ass'n,  2  C.  E.  Green  497.  The  very 
purpose  of  the  levy  may  be  the  acquisition  of  the  property 
rights  of  the  mortgagor — his  equity  of  redemption.  This 
seems  from  the  state  of  the  case  to  have  been  the  posture  of 
this  case,  when  the  writ  of  replevin  was  sued  out. 

But  it  was  assumed  by  the  court,  and  considered  here  by 
counsel,  that  the  further  question  was  involved,  whether  an 
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officer  holding  process  of  distress  or  execution  against  a  mort- 
gagor, subsequent  to  the  date  of  the  mortgage,  could  seize  and 
sell  the  chattels  mortgaged,  without  liability  to  an  action  by 
the  mortgagee,  in  trespass,  trover  or  replevin.  From  what 
has  already  been  said,  it  is  manifest  that  this  question  can 
arise  only  when  the  seizure  and  sale  are  of  the  property  of  the 
mortgagor  in  the  chattels.  Succinctly  stated,  the  question  is 
whether  a  mortgagor  of  chattels  has  such  an  interest  in  the 
chattels  mortgaged  as  may  be  seized  and  sold  under  the  ordi- 
nary process  of  law. 

The  proposition  here  stated  has  become  one  of  great  im- 
portance, since  the  act  providing  for  the  registry  of  chattel 
mortgages  has  placed  these  instruments  on  a  substantial  basis, 
and  made  them  safe  and  convenient  securities  for  the  payment 
of  money.  I  am  not  aware  that  this  subject  has  ever  been 
passed  upon  judicially  by  the  courts  of  the  state.  It  was  not 
involved  in  Miller  v.  Pancoast,  5  Dutch.  250.  In  that  case 
the  points  in  litigation  were,  whether  a  mortgagee  of  chattels 
could  maintain  an  action  against  the  sheriff  for  selling  them 
under  an  execution  against  the  mortgagor  before  the  time  had 
elapsed  for  payment  of  the  money  secured  by  it,  and  whether 
possession  by  the  mortgagor  of  chattels  mortgaged  was  or 
not,  per  se,  fraudulent.  It  is  apparent,  from  the  reading 
of  the  case,  that  the  sale  by  the  sheriff  was  in  defiance  of  the 
title  of  the  mortgagee,  for  the  very  purpose  of  disputing  the 
validity  of  his  mortgage.  Whether  the  action  should  have 
been  trover  or  a  special  action  on  the  case  was  a  matter  of 
comparatively  little  importance;  and  the  complete  annihila- 
tion of  the  title  of  the  mortgagor  by  the  mortgage  was  not 
necessarily  involved  in  affording  the  mortgagee  a  remedy  by 
action  for  the  wrong  done.  The  Court  of  Appeals  of  New 
York  has  decided  that  where  the  mortgagor  remains  in  pos- 
session before  default,  under  a  clause  in  the  mortgage  enabling 
him  to  do  so,  the  appropriate  action  against  an  officer  actually 
converting  the  chattels  under  a  sale  by  virtue  of  an  execution 
against  the  mortgagor,  is  an  action  on  the  case  for  the  injury 
to  his  reversionary  estate.     Manning  v.  Monaghan,  28  N.  Y. 
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585 ;  Gould  v.  Asseler,  22  N.  Y.  225.  In  Hall  v.  Snowhillr 
2  Green  9,  case  for  an  injury  to  his  reversionary  interest  was 
regarded  as  the  proper  form  of  action  by  a  mortgagee  of 
chattels  before  default,  against  a  sheriff  who  took  the  chattels 
mortgaged  out  of  the  possession  of  the  mortgagor,  and  con- 
verted and  absolutely  disposed  of  them. 

I  consider  the  point  really  decided  in  Miller  v.  Pancoast, 
to  have  been  simply  that  a  mortgagee  before  default  may  sue 
for  the  injury  to  his  rights  under  the  mortgage;  and  that  the 
question  raised  in  this  case,  whether  the  mortgagor  has  a 
leviable  interest  in  chattels  mortgaged,  is  an  open  question,  to- 
be  decided  on  legal  principles,  unfettered  by  any  adverse 
judicial  precedents. 

At  common  law,  a  mortgage  created  an  immediate  estate  in 
the  mortgagee,  and  vested  in  him,  eo  instante,  an  actual  estate 
with  a  right  of  immediate  possession,  subject  only  to  be  de- 
feated by  the  payment  of  the  mortgage  money.  As  a  con- 
veyance, its  operation  was  to  divest  completely  the  title  of  the 
mortgagor,  who  thenceforth  had  no  interest  in  the  property, 
except  a  mere  equitable  right  of  redemption.  This  rule  of 
law  was  applicable  alike  to  mortgages  of  real  and  personal 
property.  In  Sanderson  v.  Doe,  ex  dem.  Price,  1  Zab.  646, 
note,  it  was  held  by  the  Court  of  Errors  that  an  actual  estate  in 
possession  did  not  vest  in  the  mortgagee  of  lands  until  the 
condition  was  broken  by  default  in  the  payment  of  the  mort- 
gage money.  This  decision,  though  perhaps  not  satisfactory 
to  the  profession  when  it  was  promulgated,  has  come  to  be 
regarded  as  settled  law,  and  it  may  now  be  considered  the 
established  doctrine  of  the  courts  of  this  state,  that  a  mort- 
gage of  lands  is  not  a  common  law  conveyance  on  condition, 
but  a  mere  security  for  the  mortgage  debt,  the  legal  estate 
being  considered  as  subsisting  in  the  mortgagee  only  for  that 
purpose.  Jackson  v.  Turrell,  10  Vroom  329 ;  Kircher  v. 
Schalh,  Id.  335.  The  consequence  of  these  decisions  is  the 
separation,  in  legal  contemplation,  of  the  estate  of  the  mort- 
gagor from  that  of  the  mortgagee,  and  the  recognition  of  an 
actual  and  distinct  legal  estate  in  each.     The  legal  estate  of 
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the  mortgagee,  after  breach  of  condition,  has  all  the  incidents 
of  a  common  law  title,  for  the  purposes-  of  an  action  of  eject- 
ment ;  but  its  existence  is,  nevertheless,  regarded  as  compat- 
ible with  a  legal  estate  at  the  same  time,  in  the  mortgagor. 
This  legal  estate  of  the  mortgagor  is  capable  of  conveyance, 
mortgage,  or  a  sale  under  execution  against  him,  at  any  time 
before  his  estate  is  divested  by  foreclosure.  For  I  think  it  is 
a  legitimate  deduction  from  the  principles  adjudged  in  the 
cases  cited,  that  the  estate  of  the  mortgagor  is  susceptible  of 
conveyance,  mortgage  and  sale  under  execution,  until  it  is 
actually  divested  by  a  release  or  foreclosure.  The  cases 
clearly  recognize  the  equity  of  redemption  of  a  mortgagor  as  a 
legal  estate,  and  as  such  it  must  subsist  until  extinguished  in 
the  manner  in  which  legal  estates  are  by  law  extinguishable. 
Entry  on  the  mortgaged  premises  does  not  work  an  extin- 
guishment. It  merely  operates  to  transfer  the  possession  to 
the  mortgagee,  with  all  the  rights  that  actual  possession  con- 
fers, leaving  the  ultimate  rights  of  the  parties  unaffected. 

In  Wilson  v.  Gray,  2  Stockt.  323,  Chancellor  Williamson 
held  that  the  same  doctrine  prevailed  in  this  state  as  to  the 
respective  rights  of  mortgagor  and  mortgagee  of  personal  prop- 
erty, and  as  to  the  character  of  their  respective  interests,  as 
governs  mortgages  of  real  property.  Following  up  this  state- 
ment of  the  principle,  the  Chancellor  further  held  that  the 
interest  of  the  mortgagee  in  personal  property — the  possession 
whereof  remained  with  the  mortgagor — before  condition 
broken,  could  not  be  taken  in  execution  as  the  property  of  the 
mortgagee,  but  that  the  interest  of  the  mortgagor  was  legally 
the  subject  of  execution  and  sale.  The  Chancellor  admits 
that  the  weight  of  authority  elsewhere  was  in  a  different 
direction,  and  puts  his  decision  on  the  law  of  New  Jersey,  by 
which  an  equity  of  redemption  has  always  been  the  subject  of 
sale,  not  by  virtue  of  any  statute,  but,  as  the  Chancellor  ex- 
presses it,  "  because  our  courts  of  law  followed  the  good  sense 
of  courts  of  equity  in  this  respect,  in  spite  of  mere  technicali- 
ties, and  considered  the  mortgagor,  as  he  actually  is,  the  real 
owner  of  the  property."     I  fully  concur  in  these  views  as  a 
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correct  exposition   of  the  law  of  this  state  on  this  subject. 
They  serve  to  bring  the  law  in  relation  to  mortgages  of  real 
and  personal  property  into  a  state  of  harmony,  and  remove 
the  anomaly  of  permitting  personal  property  to  be  placed  in  a 
condition,  by  means  of  a  mortgage  on  it,  of  not  being  subject 
to  execution  and  sale,  as  against  either  of  the  parties  whose 
interests  therein  represent  the  entire  title.     Furthermore,  the 
act  of  1869  clearly  recognizes  the  suspension  of  the  right  of 
possession  by  the  mortgagee  of  the  chattels  mortgaged,  and  of 
his  ability  to  maintain  such  actions  as  are  founded  on  a  pos- 
sessory right,  during  the  continuance  of  the  credit  given  for 
the  payment  of  the  mortgage  money.     It  provides  that  every 
chattel  mortgage  shall  vest  in  the  mortgagee  the  right  of  pos- 
session of  the  chattels  mortgaged,  so  far  as  may  be  necessary 
for  the  purpose  of  preventing  their  removal  from  the  county 
in  which  they  were  at  the  time  of  the  execution  or  delivery 
of  the  mortgage,  and  of  recovering  them  in  case  of  such  re- 
moval.    Rev.,  p.  708,  §  36.     In  the  courts  of  New  York,  in 
a  series  of  well  reasoned  cases,  it  has  been  adjudged  that  where 
the  mortgagor  of  a  chattel  has  a  right  of  possession  for  a 
definite  period,  he  has  an  interest  which  may  be  seized  and 
sold  by  execution,  and  the  purchaser  acquires  the  right  of  pos- 
session and  the  absolute  ownership,  subject  to  the  encum- 
brance.    Bailey  v.  Burton,  8  Wend.  339 ;  Hall  v.  Camlet/,  1 
Keman  501 ;   Gould  v.  Asseler,  22  N.  Y.  225 ;  Manning  v. 
Monaghan,  28  N.  Y.  585 ;  Hathaway  v.  Brayman,  42  N.  Y. 
322.     In  Hall  v.  Sampson,  35  N.  Y.  274,  it  was  considered 
that  an  agreement  that  the  mortgagor  should  continue  in  pos- 
session until  default  was  implied  from  the  naming  of  a  future 
day  for  payment,  with  a  clause  providing  for  entry  and  pos- 
session by  the  mortgagee  upon  the  occurrence  of  the  default. 
The  authorities  cited,  I  think,  establish  the  correct  principle 
to  be  that  the  entire  property  in  the  chattels  mortgaged  does 
not  pass  to  the  mortgagee,  eo  instante,  on  the  execution  of  the 
mortgage,  and  that  the  mortgagor,  notwithstanding  the  mort- 
gage, has  a  property  in  the  chattels  remaining  in  him  which 
is  subject  to  execution  and  sale    before  breach  of  the  con- 
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dition.  During  the  continuance  of  the  possessionary  right  of 
the  mortgagor,  the  rights  of  the  mortgagee  and  mortgagor 
correspond  with  those  of  the  lessor  and  lessee  of  chattels 
during  the  term  of  the  demise.  A  lessee  of  chattels  during 
his  term  has  such  property  in  them  as  may  be  seized  and  sold 
under  execution  against  him,  if  the  seizure  and  sale  be  of  his 
estate  therein  only,  and  no  substantial  injury  be  done  to  the 
rights  of  the  lessor.  Duffill  v.  Spottiswoode,  3  C.  &  P.  435 ; 
Dean  v.  Whitaker,  1  Id.  347 ;  Tancred  v.  Allgood,  4  H.  &  N. 
438 ;  Van  Antwerp  v.  Newman,  2  Cow.  543 ;  G-raffin  v.  Jack- 
son, {infra,  p.  440.)  In  Gordon  v.  Harper,  7  T.  R.  9,  Lord 
Kenyon,  speaking  of  an  action  by  the  lessor  against  an  officer 
selling  goods  leased  to  a  tenant,  under  an  execution  against 
the  lessee,  says :  "  No  doubt  could  have  been  made  but  that 
the  sheriff  might  have  seized  them  under  an  execution  against 
the  tenant,  and  the  creditor  would  have  been  entitled  to  the 
beneficial  use  of  the  property  during  the  term."  In  Bradley 
v.  Copley,  1  C.  B.  685,  it  was  held  that  under  a  bill  of  sale  of 
chattels,  with  a  condition  of  redemption  on  payment  of  debt 
and  interest  on  demand,  and  a  further  proviso  that  the  mort- 
gagor should  continue  in  possession  until  default,  the  mortga- 
gee had  not  such  a  right  of  possession  as  would  enable  him  to 
sue  in  trover  an  officer  selling  them  under  an  execution  against 
the  mortgagor.  And  in  Wheeler  v.  Montefiore,  2  Q.  B.  133, 
a  like  decision  was  made  where  the  mortgage  contained  no 
stipulation  for  possession  by  the  mortgagor,  and  his  right  to 
possession  until  default  was  inferred  from  the  naming  of  a 
future  day  for  payment  of  the  mortgage  money. 

The  courts  of  New  York  in  the  cases  already  cited,  hold 
that  an  officer  selling  the  interest  of  a  mortgagor  rightfully  in 
possession  of  the  chattels  mortgaged,  is  not  liable  in  either 
trespass  or  trover,  at  the  suit  of  the  mortgagee.  And  it  will 
be  found  that  those  decisions  of  the  English  courts,  and  of 
the  courts  following  the  English  cases,  which  hold  that  a 
mortgage  of  chattels  entirely  divests  the  mortgagor  of  prop- 
erty in  chattels  mortgaged,  are  founded  on  the  common  law 
doctrine  that  a  mortgage  is  essentially,  in  law,  a  conveyance, 
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which  operates  immediately  to  transfer  the  property  and  right 
of  possession,  without  regard  to  the  time  of  payment  of  the 
money  secured  by  it — a  doctrine  that  has  been  thoroughly  re- 
pudiated in  this  state. 

Thus  far  the  cases  cited  have  tended  to  show  that  a  mort- 
gagor of  chattels  has  a  property  in  them  until  default  in  the 
payment  of  the  mortgage  money,  which  may  be  subjected  to 
sale  under  process  of  execution  or  distress.  But  on  what 
principle  can  it  be  held  that  his  property  terminates  when 
the  mortgage  money  becomes  due  and  payable  ?  The  mort- 
gage is,  in  substance,  a  mere  security  for  the  debt.  It  gen- 
erally provides  for  payment  at  a  specified  day,  but,  in  fact,  in 
most  instances,  the  time  of  payment  is  tacitly  extended  to 
accommodate  the  wants  and  convenience  of  the  parties.  Fre- 
quently the  forfeiture  and  day  of  payment  are  made  dependent 
on  a  contingency  such  as  a  levy  under  execution  against  the 
mortgagor,  or  an  attempted  removal  out  of  the  county. 
Why  adhere  to  form,  and  sacrifice  the  substance  ?  In  fact, 
the  property  in  the  chattels  mortgaged  does  not  become  abso- 
lute in  the  mortgagee  when  his  money  becomes  due.  If  the 
mortgagor,  with  the  consent  of  the  mortgagee,  retains  the 
possession  of  the  chattels  mortgaged  after  condition  broken, 
he  may  recover  their  full  value  in  trespass  against  an  officer 
seizing  them,  as  the  property  of  a  third  person.  Luse  v. 
Jones,  10  Vroom  707.  But,  as  against  the  mortgagor,  or 
those  claiming  under  him,  the  mortgagee  can  recover  in  tres- 
pass damages  only  to  the  extent  of  his  interest  in  the  prop- 
erty. Outcalt  v.  Durling,  1  Dutcher  443.  If  the  mortgagee 
takes  the  chattels  mortgaged  into  his  possession,  he  cannot 
keep  or  dispose  of  them  absolutely  as  his  own.  If  he  retain 
them,  they  will  be  liable  to  redemption  by  the  mortgagor ; 
and  when  the  mortgagee's  debt  is  satisfied,  his  title  ceases. 
Freeman  v.  Freeman,  2  C.  E.  Green  44.  A  private  sale  by 
the  mortgagee  after  default  is  unauthorized  ;  and  if  he  so 
sells  them,  he  must  account  to  the  mortgagor  for  their  full 
value.  Bird  v.  Davis,  1  McCarter  467.  If,  having  taken 
them  into  possession,  he  sells  part  of  them,  and  realizes  suffi- 
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cient  to  pay  the  debt  and  expenses,  his  title  to  the  residue  is 
extinguished,  and  if  he  afterwards  makes  a  further  sale,  he 
will  be  liable  in  trover  at  the  suit  of  the  mortgagor  for  the- 
sale  of  such  residue.  Charter  v.  Stevens,  3  Denio  33.  When- 
ever the  question  is  directly  presented,  courts  of  law,  as  well 
as  courts  of  equity,  regard  a  chattel  mortgage  as  a  mere  secu- 
rity, and  recognize  an  interest  in  the  mortgaged  chattels, 
subsisting  in  the  mortgagor  after  default,  and  possession 
taken  until  his  rights  are  extinguished  by  foreclosure  or  sale,, 
analogous  to  the  rights  of  a  mortgagor  of  lands  after  default 
and  entry  by  the  mortgagee,  until  his  rights  are  extinguished 
by  proceedings  in  foreclosure.  The  expression  so  frequently 
used  in  the  opinions  of  courts  and  in  the  books,  that  a  mort- 
gagee of  chattels  after  default  has  an  absolute  title,  has  only 
a  qualified  meaning  since  the  common  law  doctrine  of  the 
nature  of  a  mortgage  has  been  departed  from.  After  his 
debt  has  become  due,  the  mortgagee  has  the  absolute  legal 
title  in  the  sense  that  he  may  resort  to  such  remedies  as  a 
legal  title  draws  to  it  for  the  enforcement  and  protection  of 
his  security,  and  to  compel  the  payment  of  the  mortgage 
money,  just  as  a  mortgagee  of  lands  after  default  is  regarded 
as  having  a  legal  title  for  the  purposes  of  an  action  of  eject- 
ment to  recover  possession  of  the  mortgaged  premises.  But 
still  the  mortgagor  is  considered  as  having  an  interest  in  the 
chattels  mortgaged,  which  continues,  notwithstanding  the 
mortgagee  has  recovered  the  chattels,  or  taken  them  into  pos- 
session in  virtue  of  his  legal  title,  until  the  mortgagor's 
interest  is  extinguished  by  foreclosure  or  a  sale  in  the  manner 
provided  by  law. 

Nor  is  the  fact  that  there  are  present  and  vested  property 
rights  in  several  persons  in  chattels,  an  insuperable  obstacle 
in  the  way  of  the  sale  of  the  interest  of  one  of  them  under 
execution  against  him.  The  sale  of  goods  leased  for  a  term, 
under  an  execution  against  the  tenant,  is  an  instance  in  which 
it  may  be  done.  Goods  on  demised  premises,  of  which  the 
tenant  is  owner  jointly  with  another,  may  be  distrained,  and 
his  interest  therein  sold  for  the  payment  of  the  rent.     Allen 
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v.  Agnew,  4  Zab.  443.  The  interest  of  one  of  several  part- 
ners in  the  partnership  property  may  be  seized  and  sold  for 
the  payment  of  his  individual  debt,  the  purchaser  acquiring 
only  the  share  of  the  execution  debtor  in  the  surplus  of  the 
partnership  effects,  after  all  the  firm  obligations  are  paid. 
Brown  v.  Bksel,  1  Zab.  46  ;  Renton  v.  Chaplain,  1  Stockt. 
62 ;  Johnson  v.  Evans,  7  M.  &  G.  240  ;  Phillips  v.  Cook,  24 
Wend.  389;  Waddell  v.  Cook,  2  Hill  47;  1  Am.  Lead. 
Cases  (472)  578,  notes  to  In  matter  of  Smith.  Assuming 
that  a  mortgage  is  a  mere  security  for  the  debt — and  such  I 
conceive  to  be  the  established  doctrine  of  the  courts  of  this 
state — I  fail  to  perceive  any  reason  why  the  rule  above  stated, 
with  respect  to  sales  under  execution  or  distress,  of  the  interest 
of  one  partner  in  partnership  property,  or  of  the  interest  of 
one  of  several  joint  tenants  of  goods  should  not  be  applied  to 
the  interest  of  a  mortgagor  of  chattels,  both  before  and  after 
breach  of  condition,  and  even  after  the  mortgagee  has  taken 
possession,  if  no  substantial  injury  be  done  to  the  rights  of 
the  mortgagee.  The  property  mortgaged  may  be  a  single 
chattel  of  considerable  value,  or  the  machinery  in  a  factory, 
or  the  stock  of  goods  in  a  store,  which  may  be  sold  in  entirety, 
or  in  parcels,  subject  to  the  lien  of  the  mortgage,  without  any 
appreciable  injury  to  the  rights  of  the  mortgagee.  To  permit 
the  officer  to  take  such  possession  only  as  will  enable  him  to 
make  a  legal  sale  under  his  execution,  would  be  consonant 
with  public  policy,  and  consistent  with  sound  legal  princi- 
ples, provided  that,  in  doing  so,  no  substantial  injury  be  done 
to  the  interests  of  the  mortgagee. 

With  this  qualification  the  rights  of  the  mortgagee  will  be 
adequately  protected.  He  may  take  possession  and  sell  for 
the  satisfaction  of  his  debt  without  the  aid  of  the  Court  of 
Chancery.  Freeman  v.  Freeman,  2  C.  E.  Green  44.  On  a 
threatened  sale  under  an  execution  against  the  mortgagor,  in 
a  manner  prejudicial  to  his  interests,  he  may  go  into  equity 
for  an  injunction  before  as  well  as  after  breach  of  condition" 
by  non-payment  of  the  mortgage  debt.  Long  Dock  Co.  v. 
Mallery,  1   Beas.  431 ;  Smithhurst  v.  Edmunds,  1  McCarter 
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408.  If  the  sheriff  sells  in  defiance  or  exclusion  of  his  rights, 
he  may  sue  for  the  injury  before  as  well -as  after  the  mortgage 
money  is  due.  Miller  v.  Pancoast,  5  Duteher  250.  If  the 
mortgagee  is  in,  or  is  entitled  to  immediate  possession,  and 
the  officer  being  apprised  of  his  lien,  sells  the  whole  property, 
and  not  merely  the  right  of  the  defendant  subject  to  the  lien, 
he  becomes  a  trespasser,  and  the  mortgagee  may  maintain 
replevin,  (  Wheeler  v.  McFarland,  10  Wend.  318 ;)  and  though 
the  officer  pretends  to  sell  only  the  right,  title,  and  interest 
of  the  mortgagor,  yet  if  he  and  the  creditor,  at  whose  instance 
he  acts,  assist  and  encourage  purchasers  in  removing  the 
property,  they  will  be  liable  to  an  action  as  for  an  actual 
conversion.  Underhill  v.  Reinor,  2  Hilton  319.  A  mort- 
gagee needs  no  further  or  additional  remedies,  and  it  is  not 
necessary  for  the  protection  of  his  interests  to  endue  him  with 
power  of  practically  preventing  the  creditors  of  the  mortgagor 
reaching  the  interest  that  remains  in  him,  and  applying  it  in 
payment  of  his  debts  by  compelling  a  redemption  by  payment 
of  the  mortgage  debt,  before  a  sale  under  the  execution  can 
be  effected.  In  many  cases  the  equity  of  redemption  of  the 
mortgagor  would  produce  enough  on  a  sale  under  execution 
to  satisfy  the  demands  of  a  creditor  who  might  be  unable  or 
unwilling  to  redeem  the  mortgage  before  a  sale,  or  be  deterred 
from  attempting  to  collect  his  debt  out  of  his  debtor's  prop- 
erty by  fear  of  an  action  for  a  trespass ;  and  since  the  legis- 
lature, by  the  recording  acts,  has  placed  chattel  mortgages  on 
a  secure  basis,  which  they  had  not  before,  it  is  a  matter  of 
frequent  observation  that  a  chattel  mortgage  is  the  most 
effectual  cover  that  can  be  thrown  over  the  property  of  a 
debtor  to  shield  it  from  his  creditors. 

In  my  judgment  the  true  rule  on  this  subject  is  that 
adjudged  in  Fugate  v.  Clarkson,  2  B.  Monroe  (Ky.)  41, 
where  it  was  held  that  the  landlord  might  distrain  the  prop- 
erty of  the  mortgagor  in  chattels  mortgaged,  and  until  he 
disposes  of  the  goods  by  removal  or  sale,  or  does  some  other 
tortious  act  which  makes  him  a  trespasser  ab  initio,  the  mort- 
gagee   cannot    maintain   an    action    against   him ;    that    the 
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mortgagee  should  wait  until  the  sale,  when,  if  the  property 
only  of  the  mortgagor  shall  have  been  sold,  the  mortgagee 
will  be  entitled  to  a  restitution  of  possession  from  the  land- 
lord ;  and  if  the  absolute  title  should  have  been  illegally  sold, 
he  may  replevy  the  property,  either  as  against  the  landlord 
before  delivery  to  the  purchaser,  or  as  against  the  latter,  if  he 
shall  have  taken  it  wrongfully  into  his  possession. 

In  the  present  case  the  property  in  question  consisted  of 
the  furniture  in  a  hotel  at  Atlantic  City.  The  mortgagee 
took  possession  of  it  on  the  22d  of  August,  1876.  He  did 
not  remove  the  goods.  He  merely  inventoried  and  appraised 
them,  and  advertised  them  to  be  sold  on  the  6th  of  September 
following.  His  possession  of  the  property  was  purely  a  mat- 
ter of  form.  On  the  4th  of  September  the  landlord's  warrant 
was  delivered  to  the  defendant,  and  executed  by  him  by  a 
lew  on  the  furniture.  The  defendant  made  an  inventory  of 
the  goods,  but  did  not  remove  or  sell  them  before  the  writ  of 
replevin  was  sued  out.  So  far  as  is  disclosed  by  the  case  laid 
before  this  court,  nothing  whatever  was  done  by  the  defend- 
ant which  interfered  with  the  plaintiff's  rights  under  his  mort- 
gage. For  aught  that  appears,  the  plaintiff  might  have  pro- 
ceeded with  the  sale,  which  was  advertised,  without  any  inter- 
ference or  embarrassment  consequent  upon  the  execution  of 
the  distress  warrant,  leaving  to  the  landlord  the  surplus  goods 
that  remained  after  satisfaction  of  the  mortgage  debt. 

Formerly,  replevin  could  be  maintained  only  when  the 
goods  and  chattels  were  so  taken  as  that  an  action  of  trespass 
de  bonis  asportatis  would  lie.  Bruen  v.  Ogden,  6  Halst.  370. 
By  statute,  the  action  is  also  given  for  an  unlawful  detention 
of  goods  and  chattels  from  their  lawful  owner,  or  the  person 
entitled  by  law  to  the  possession  of  the  same.  Rev.,  p.  971,  §  2. 
But  this  statute  does  not  confer  a  right  on  the  owner  of  goods 
and  chattels  to  maintain  replevin  in  all  cases  where  his  goods 
are  in  another's  possession.  There  must  be  an  unlawful  de- 
tention. In  that  respect,  the  action  of  replevin  is  put  on  the 
same  footing  as  the  action  of  trover.  There  must  be  an  actual 
conversion,  or  a  refusal  to  deliver  on  demand,  which  is  evi- 
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deuce  of  conversion,  before  the  detention  becomes  unlawful. 
To  constitute  a  conversion  of  goods  there  must  be  some  repu- 
diation by  the  defendant  of  the  owner's  right,  or  some  exer- 
cise of  dominion  over  them  by  him  inconsistent  with  such 
right,  or  some  act  done  which  has  the  effect  of  destroying  or 
changing  the  quality  of  the  chattel.  Heald  v.  Carey,  11  C. 
£.  977 ;  Fouldes  v.  Willoughby,  8  31.  &  W.  540. 
The  Circuit  Court  is  advised  accordingly. 


WAKEMAN  v.  ILLINGSWORTH. 

1.  The  acts  of  1871  and  1875,  {Rev.,  p.  380,  §  16 ;  p.  387,  \  52,)  the  first 
of  which  permits  fraud  in  the  consideration  of  a  sealed  instrument  to 
be  set  up  as  a  defence,  and  the  second  makes  a  seal  presumptive  evi- 
dence only  of  the  consideration  of  a  contract  under  seal,  put  contracts 
under  seal  on  the  same  footing  as  contracts  not  under  seal,  with  re- 
spect to  the  method  of  making  the  defence  of  an  infirmity  in  the  con- 
sideration, except  that  there  cannot  be  recoupment  in  actions  on  sealed 
instruments. 

2.  In  an  action  on  a  bond  given  for  the  purchase  money  of  lands  con- 
veyed, the  defendant  may  show  in  reduction  of  the  sum  recoverable, 
that  the  premises  were  falsely  and  fraudulently  represented  to  be  dif- 
ferent from  what  they  in  fact  were,  and  may  obtain  an  abatement  of 
the  contract  price  to  the  extent  of  the  difference  between  their  value 
as  they  were  and  the  value  they  would  have  had  if  they  had  been  as 
represented;  but  such  defence  will  not  be  allowed  to  answer  the  pur- 
poses of  a  cross  action  for  the  recovery  of  other  damages  which  are 
merely  consequential. 

3.  In  an  action  on  a  bond  given  for  the  difference  in  an  exchange  of 
lands,  a  defence  that  the  plaintiff  fraudulently  represented  that  he  had 
paid  a  greater  price  for  the  premises  exchanged  than  in  fact  he  had 
given,  and  that  he  had  put  certain  improvements  on  thom  after  he 
bought,  which  in  fact  had  been  put  on  them  by  former  owners,  is  in- 
admissible. The  fraud  complained  of  did  not  relate  to  matters  of  fact 
that  entered  into  the  intrinsic  value  of  the  property ;  if  the  defendant 
has  any  remedy  for  the  fraud  he  must  obtain  it  by  an  action  for  deceit. 


On  rule  to  show  cause. 
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Argued  at  June  Term  1878,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Scudder  and  Knapp. 

For  the  plaintiff,  F.  M.  Tichenor. 

Contra,  D.  A.  Ryerson. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  plaintiff's  action  was  founded  on  a  bond 
for  $7000,  which  was  accompanied  by  a  mortgage,  and  was 
given  by  the  defendant  to  the  plaintiff  as  the  difference  in  ex- 
change of  lands. 

The  defence  was  that  in  the  negotiations  for  the  exchange 
the  plaintiff  had  represented  that  he  had  paid  for  his  property 
the  sum  of  $50,000,  and  had  expended  from  $8000  to  $10,000 
in  improvements  on  the  house;  that  this  outlay  had  been  made 
by  him  in  putting  in  plate  glass  in  front,  and  marble  mantels, 
and  in  frescoing  the  parlor  and  dining  room,  and  altering  the 
front  doors.  The  defendant  testified  that  he  was  induced  to 
make  the  exchange  by  the  statement  of  the  consideration  in 
the  plaintiff's  deed,  and  the  fact  that  he  had  expended  so 
much  in  improvements  after  he  purchased. 

It  was  proved  in  the  case  that  the  plate  glass  windows 
and  the  marble  mantels  had  been  put  in,  and  the  frescoing 
done  by  former  owners  before  the  plaintiff  purchased,  and 
that  the  plaintiff  obtained  title  to  the  premises  in  the  course 
of  an  exchange  in  which  the  property  was  put  in  at  a  valua- 
tion of  $35,000 — the  consideration  ($50,000)  named  in  his 
deed  being  a  nominal  consideration  inserted  at  his  request. 

The  evidence  being  in,  the  defence  was  overruled  by  the 
court. 

Before  the  recent  statutes  of  1871  and  1875  (Rev.,  p.  380, 
§  16  ;  p.  387,  §  52,)  a  defence  of  fraud,  or  the  want  or  failure 
of  consideration  in  a  sealed  instrument,  was  inadmissible  in  an 
action  at  law.  By  the  first  mentioned  of  these  acts,  fraud,  in 
the  consideration  of  a  contract  under  seal,  is  allowed  to  be  set 
up  as  a  defence,  as  fully,  and  to  all  intents  and  purposes  as  if 
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the  instrument  were  not  under  seal ;  by  the  second  it  was  en- 
acted that  a  sea]  should  only  be  presumptive  evidence  of  con- 
sideration, to  be  rebutted  by  proof,  the  same  as  if  the  instru- 
ment was  not  sealed.  By  force  of  these  two  acts,  contracts 
under  seal,  with  respect  to  the  method  of  making  the  defence 
of  an  infirmity  in  the  consideration,  arising  either  from  fraud, 
or  the  want  or  failure  of  consideration,  are  put  on  the  same 
footing  as  contracts  in  writing  not  under  seal,  [Lord  v.  Brook- 
field,  8  Vroom  552,)  except  that  there  cannot  be  recoupment 
in  actions  on  sealed  instruments.  Price's  Ex'rs  v.  Reynolds, 
10  Vroom  171. 

In  an  action  for  the  price  of  goods  sold  and  delivered  under 
a  special  contract  in  parol,  the  defendant  may  show  in  reduc- 
tion of  damages  that  the  goods  sold  were  not  such  as  con- 
tracted for ;  that  they  were  sold  under  a  warranty  to  which 
they  did  not  conform,  or  were  falsely  and  fraudulently  repre- 
sented to  be  otherwise  than  they  in  fact  were.  The  theory  of 
a  defence  of  this  nature  is  that  pointed  out  by  the  Chief  Justice 
in  Bouker  v.  Randies,  "a  partial  failure  of  consideration, 
which,  though  indefinite  in  amount,  is,  as  far  as  it  goes,  a  legal 
defence."  And  the  allowance  to  the  defendant  on  a  successful 
defence  is  an  abatement  of  the  contract  price  to  the  extent  to 
which  the  consideration  has  failed,  and  is  represented  by  the 
difference  between  the  value  of  the  article  delivered  and  the 
value  it  would  have  had  if  it  had  corresponded  with  the  con- 
tract. 1  Oiitty  on  Contracts  652  (11  th  Am.  Ed.);  2  Smith's 
Leading  Cases  17,  notes  to  Cutter  v.  Powell;  Bouker  v. 
Bandies,  2  Vroom  332 ;  Wychoff  v.  Bunyon,  4  Vroom  107. 
The  whole  object  intended  to  be  effected  by  allowing  such  a 
defence  is  to  arrive  at  the  real  value  of  the  article  furnished, 
and  it  cannot  be  allowed  to  answer  the  purposes  of  a  cross 
action  beyond  this ;  nor  to  serve  the  purpose  of  the  recovery 
of  other  damages  which  are  merely  consequential ;  as  for 
instance  the  loss  of  a  bargain  for  the  re  sale  of  the  goods,  or 
the  expenses  of  repairs  made  necessary  because  of  the  failure 
to  build  a  vessel  according  to  the  specifications.     Mayne  on 

Vol.  xi.  2  e 
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Damages  66 ;  1  Chitty  on  Contracts  652  ;  Benjamin  on  Sales 
<584;  Clare  v.  Maynard,  6  A.  &  E.  519;  Mondel  v.  Steele,  8 
J/.  <fc  W.  858;  A'%e  v.  Burbidye,  15  J/,  cfc  Jr.  598. 

I  consider  the  law  as  settled  in  this  state  by  long  and  uni- 
form practice,  that  in  an  action  on  a  contract  of  sale  resting  in 
parol,  or  on  a  note  given  on  such  a  consideration,  the  defence 
is  limited  to  matters  which  question  merely  the  value  of  the 
consideration,  except  so  far  as  the  rule  has  been  modified  by 
the  section  of  the  practice  act,  which  permits  in  certain  cases, 
the  recoupment  of  damages  in  actions  on  contracts  not  under 
seal.     Rev.,  p.  868,  §  129. 

In  the  present  case,  the  defence  proposed  disclosed  no  imper- 
fection or  infirmity  in  the  consideration  of  the  obligation  sued 
•on.  The  defendant  obtained,  in  fact,  exactly  what  he  bargained 
for,  and  the  property  he  acquired  in  the  exchange  was  of  pre- 
cisely the  same  value,  whether  the  improvements  had  been  put 
on  it  at  the  cost  of  the  plaintiff,  or  of  a  prior  owner.  His  com- 
plaint is  that  he  was  induced  to  consummate  the  exchange  by 
untrue  statements  which  influenced  his  judgment  as  to  the  value 
•of  the  property.  The  contract  was  executed  by  the  delivery  of 
the  deed,  and  the  defendant  has  taken  no  steps  towards  a 
irescission.  His  effort  is  to  have  the  consequential  damages 
resulting  from  the  fraud  complained  of,  allowed  to  him  in  this 
action.  This  is  recoupment.  It  was  so  considered  in  the  case 
cited,  and  mainly  relied  on  at  the  argument.  Tan  Epps  v. 
Harrison,  5  Hill  63.  And  recoupment  is  not  allowed  in  this 
state  on  obligations  of  the  class  sued  on.  Prices  Ex'rs  v. 
Reynolds,  supra.  The  fraud  complained  of  did  not  relate  to 
matters  of  fact  that  in  the  remotest  degree  entered  into  the 
intrinsic  value  of  the  property  in  question. 

The  remedy  of  the  defendant,  if  any,  is  by  an  action  on  the 
case  for  deceit.  The  damages  recoverable  in  that  action  are 
not  graduated  on  a  mere  comparison  of  values.  A  plaintiff 
suing  for  deceit  will  be  allowed  to  recover  as  consequential 
damages  the  entire  loss  sustained  by  him  in  the  transaction 
into  which  he  has  been  inveigled  by  the  fraud  of  the  defend- 
ant, and  which  may  be  presumed  to  have  been  in  the  con  tern- 


NOVEMBER  TERM,  1878.  435 

First  National  Bank  of  Hightstown  v.  Christopher. 

plation  of  the  defendant  at  the  time  of  the  commission  of  the 
fraud.      Crater  v.  Binninger,  4  Vroom  513. 

It  must  not,  however,  be  assumed  from  what  has  been  said 
that  we  think  the  representations  relied  on  in  this  case  are 
sufficient  to  support  an  action  for  deceit.  That  question  has 
not  been  considered. 

The  defence  was  properly  overruled,  and  the  rule  to  show 
cause  should  be  discharged. 


THE  FIKST  NATIONAL  BANK  OF  HIGHTSTOWN  v.  JOHN  M. 
CHKISTOPHER. 

1.  A  bank  discounting  a  note  before  its  maturity  is  not  chargeable  with 
the  knowledge  of  illegality  or  want  of  consideration  acquired  by  one 
of  its  directors  in  other  tham  his  official  capacity — such  director  not 
having  acted  with  the  board  in  making  the  discount. 

2.  A  director  offering  a  note  of  which  he  is  owner  to  the  bank  of  which 
he  is  a  director,  for  discount,  is  regarded  in  the  transaction  as  a 
stranger,  and  the  bank  is  not  chargeable  with  the  knowledge  of  such 
director  of  an  infirmity  or  defect  in  the  consideration  of  the  note. 

3.  P.  was  a  member  of  the  firm  of  M.  &  J.  S.  P.,  and  also  a  director  of 
the  bank  of  H.  He  obtained  at  the  bank  the  discount  of  a  note  belong- 
ing to  the  firm,  which  had  been  got  of  the  maker  by  fraud.  He  had 
notice,  as  a  member  of  the  firm,  of  the  fraud  before  the  note  was  offered 
for  discount,  but  did  not  communicate  his  knowledge  to  any  of  the 
officers  of  the  bank.  Held — that  the  knowledge  of  P.  was  not  con- 
structively notice  to  the  bank. 


On  rule  to  show  cause  why  the  verdict  should  not  be  set 
aside. 

Argued  at  February  Term,  1878,  before  the  Chief  Justice* 
and  Justices  Depue  and  Scudder. 

For  the  rule,  F.  Voorhees  and  P.  L.  Voorhees. 

Contra,  S.  M.  Schanck  and  W.  D.  Holt. 


436  NEW  JERSEY  SUPREME  COURT. 

First  National  Bank  of  Hightstown  v.  Christopher. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  plaintiffs  sued  the  defendant  on  a  note 
made  by  him  for  the  sum  of  §349.68,  dated  January  3d,  1877, 
and  payable  three  months  after  date,  to  the  order  of  J.  M. 
Scovel,  and  endorsed  by  Scovel,  and  by  M.  &  J.  S.  Perrine. 
The  note  was  discounted  by  the  bank  on  the  9th  of  January, 
1877,  and  before  maturity;  and  the  proceeds  of  the  discount 
placed  to  the  credit  of  the  firm  of  M.  &  J.  S.  Perrine. 

The  plaintiffs  having  rested,  the  defendant  proposed  to 
prove  that  the  note  was  fraudulently  obtained,  and  was  with- 
out consideration.  The  court  regarding  the  bank  as  a  bona 
fide  holder  for  full  value  before  maturity,  overruled  the 
defence,  and  directed  a  verdict  for  the  plaintiffs. 

The  question  discussed  here  was  the  correctness  of  this 
ruling. 

The  evidence  offered  was  to  show  that  the  note  was  pro- 
cured by  the  fraud  of  the  attorney  of  the  firm  of  M.  &  J.  S. 
Perrine,  in  settlement  of  a  judgment  they  held  against  one 
Wilkin. 

Matthew  Perrine  was  one  of  the  members  of  the  firm  of  M. 
&  J.  S.  Perrine,  and  also  one  of  the  nine  directors  of  the 
bank.  He  had  notice  on  the  4th  of  January  that  the  note 
was  obtained  by  fraud,  as  it  was  discounted  by  the  bank  on 
the  9th.  No  other  knowledge  of  the  infirmity  in  the  consid- 
eration of  the  note,  was  possessed  by  any  director  or  officer  of 
the  bank.  Perrine  did  not  communicate  the  information  to 
the  president,  cashier  or  any  of  his  associates  in  the  director- 
ship. The  defendant  contends  that  notice  to  Perrine  was 
notice  to  the  bank,  and  that  therefore  the  bank  took  the  paper 
with  notice,  or  was  a  holder  mala  fide. 

The  general  rule  is  that  notice  to  an  agent  is  notice  to  his 
principal.  This  general  rule  is  not  denied.  The  inquiry  is 
under  what  circumstances  directors  of  a  corporation  are  its 
agents  for  the  purpose  of  receiving  notice. 

The  directors  of  a  corporation  are  not  individually  its  agents 
for  the  transaction  of  its  ordinary  business,  which  is  usually 
delegated  to  its  executive  officers,  such   as  the  president  or 
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cashier.  Directors  are  possessed  of  extensive  powers,  even  to 
the  extent  of  absolute  control  over  the  management  of  its 
affairs,  but  these  powers  reside  in  them  as  a  board;  and, 
when  acting  as  a  board,  they  are  collectively  the  representa- 
tives of  the  corporation.  Notice  to  directors  when  assembled 
as  a  board,  would  undoubtedly  be  notice  to  the  corporation. 
Under  what  conditions  knowledge  acquired  by  a  director  in 
other  than  his  official  capacity,  will  be  constructive  notice  to 
the  corporation,  and.  be  binding  on  it,  is  not  entirely  settled 
in  the  cases.  A  distinction  has  been  taken  between  knowl- 
edge of  illegality  or  want  of  consideration  of  a  note,  by  a 
director  who  acts  with  the  board  in  discounting  it,  and  such 
knowledge  on  the  part  of  a  director  who  is  not  present  and 
acting  with  the  board  when  the  discount  is  made.  In  the  former 
case  it  has  been  held  that  the  bank  is  bound  by  his  knowledge; 
in  the  latter  it  is  not.  Bank  of  The  U.  S.  v.  Davis,  2  Hill 
451 ;  North  River  Bank  v.  Aymar,  3  Hill  262 ;  National 
Security  Bank  v.  Cushman,  121  Mass.  490;  Farmers,  &c, 
Bank  v.  Payne,  25  Conn.  444 ;  Farrell  Foundry  v.  Dart,  26 
Conn.  376  ;  National  Bank  v.  Norton,  1  Hill  572  ;  Washing- 
ton Bank  v.  Lewis,  22  Pick.  24;  The  President,  &c,  v.  Cor- 
nen,  37  N.  Y.  320 ;  2  Leading  Cas.  in  Eq.  171,  note  to  Le 
Neve  v.  Le  Neve.  This  distinction  has  been  criticised  and 
condemned  by  Justice  Story  as  sapping  "  the  foundations  on 
which  the  security  of  all  banking  and  other  moneyed  corpora- 
tions has  been  supposed  to  rest,  to  wit,  that  no  act  or  repre- 
sentation or  knowledge  of  any  agent  thereof,  unless  officially 
done,  made  or  acquired,  is  to  be  deemed  the  act,  representation 
or  knowledge  of  the  corporation  itself/'  Story  on  Agency, 
§  140,  b.  It  will  not  be  necessary  to  consider  the  soundness 
of  this  distinction,  for  it  is  admitted  that  Perrine's  knowledge 
of  the  infirmity  in  the  consideration  of  this  note  was  acquired 
when  he  was  acting  in  his  private  capacity ;  and  the  opening 
of  counsel  did  not  propose  to  show  that  he  was  present  at  the 
bank  when  the  note  was  discounted,  and  participated  as  a 
director  in  the  act  of  discount. 

Perrine  simply  occupied  a  two-fold   relation.     He  was  a 
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member  of  the  firm  of  M.  &  J.  S.  Perrine,  and  a  director  m 
the  bank.  In  the  absence  of  evidence  that  he  acted  in  the 
capacity  of  a  director  in  the  discount  of  the  note,  the  counsel 
must  take  their  stand  on  the  broad  ground  that  in  point  of 
law  the  bank  was  chargeable,  in  virtue  of  his  directorship, 
with  knowledge  of  the  private  affairs  of  the  firm.  This  posi- 
tion is  obviously  untenable.  Pou-les  v.  Page,  3  C.  B.  16.  As 
a  member  of  the  firm  and  a  director  of  the  bank,  Perrine  was 
in  the  same  position  as  a  common  director  in  two  companies. 
Speaking  on  this  subject,  Mellish,  L.  J.,  says :  "  I  cannot 
think  that,  because  he  was  a  common  director  to  the  two  com- 
panies, we  are  on  that  account  to  say  that  the  one  company 
has  necessarily  notice  of  everything  that  is  within  the  know- 
ledge of  the  common  director,  and  which  knowledge  he  has 
acquired  as  director  of  the  other  company.  It  appears  to  me 
that  a  director  is  simply  a  person  appointed  to  act  as  one  of  a 
board,  with  power  to  bind  the  company  when  acting  as  a 
board,  but  having  otherwise  no  power  to  bind  them."  And 
James,  L.  J.,  characterizes  the  proposition  that  where  a  di- 
rector of  a  bank  is  asking  a  loan  for  himself,  it  should  be 
imputed  to  the  banking  company  that  they  have  knowledge 
of  his  own  private  affairs,  as  most  unreasonable.  In  re  Mar- 
seilles Railway  Co.,  L.  R.,  7  Ch.  Appeals  161.  The  cases  to 
the  same  effect  are  collected  and  commented  on  in  the  text 
and  notes  of  Mr.  Green's  edition  of  Br  ice's  Ultra  Vires, 
page  424,  et  seq. 

The  counsel  sought  further  to  place  this  case  on  the  ground 
that  Perrine  owed  a  duty  to  the  bank,  as  a  director,  to  com- 
municate the  information  he  had  with  respect  to  the  note,  and 
that  his  permitting  the  note  to  be  presented  for  discount 
without  such  communication  was  fraudulent.  They  cited  in 
support  of  their  contention,  Fulton  Bank  v.  N.  Y.  and  Sharon 
Canal  Co.,  4  Paige  127.  In  that  case,  Cheeseborough  was  a  di- 
rector of  the  canal  company,  and  one  of  the  finance  committee, 
and  also  president  of  the  bank.  As  president  of  the  bank  he 
knew  that  the  funds  in  question  were  deposited  in  the  bank 
to  the  credit  of  the  canal  company.     They  were  drawn  from 
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the  bank  by  Brown,  on  his  checks  as  president  of  the  canal 
company,  and  used  for  private  purposes.  The  Chancellor 
held  that  if  Cheeseborough  knew  the  purpose  of  Brown  ia 
making  the  drafts,  it  was  his  duty  to  communicate  the  facts 
to  the  other  officers  of  the  bank  or  to  the  board  of  directors, 
and  that  if  he  neglected  to  do  so,  the  bank  was  liable  for  his 
fraud.  Cheeseborough,  as  president  of  the  bank,  knew  the 
funds  had  been  deposited  in  the  bank  to  the  credit  of  the 
canal  company ;  and  if  he  knew  that  it  was  meditated  by 
Brown  to  appropriate  the  money  to  his  individual  use,  it  was 
incumbent  on  him,  as  an  officer  of  the  bank,  not  to  aid  in  the 
misappropriation.  The  case  decided  nothing  more  than  the 
well  settled  doctrine  that  a  corporation  is  liable  for  the  fraud 
of  its  agents  acting  within  their  authority,  and  in  the  due 
course  of  its  business,  and  cannot  shield  itself  from  responsi- 
bility by  showing  that  the  agent  also  failed  in  his  duty  to  the 
corporation.  If  it  decided  anything  more,  the  case  is  directly 
in  conflict  with  all  the  authorities,  and  contrary  to  legal 
principles  which  have  been  regarded  as  well  settled;  for  if 
information  within  the  private  knowledge  of  a  director  is  con- 
structively notice  to  a  corporation  whenever  it  is  his  duty, 
abstractly  considered,  to  communicate  that  information  to  his 
associates,  the  doctrine  cannot  practically  be  restricted  within 
any  bounds  short  of  binding  the  corporation  in  all  cases  where 
a  director  has  such  private  knowledge,  though  he  may  do  no- 
official  act  to  which  such  information  relates.  See  Story  on 
Agency,  §  1406.  The  case  cited  will  not  aid  the  defence.  The 
fraud  of  Perrine,  if  there  was  any  fraud  in  the  transaction, 
was  committed  by  him  in  the  course  of  the  business  of  the 
firm,  and  for  the  benefit  of  the  firm  exclusively.  If  any  loss 
had  resulted  to  the  bank  from  neglect  on  his  part  in  his  duties 
as  director,  he  might  have  been  held  liable  for  the  conse- 
quences as  between  him  and  the  bank.  Stewart  v.  Lehigh 
Valley  R.  R.,  9  Vroom  505,  523.  A  corporation  is  liable  for 
the  fraud  of  its  agents  in  transacting  its  business,  but  no  ca-e 
that  has  come  under  my  observation  has  affirmed  that  it  is 
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also  liable  for  the  individual  frauds  of  its  agents  done  by 
them  individually,  and  for  their  individual  benefit  exclusively. 

In  negotiating  the  note  with  the  bank,  Perrine  was  dealing 
•with  it  in  his  own  interest,  and  must  be  regarded  as  a  stranger 
to  the  company.  Stratton  v.  Allen,  1  C.  E.  Green  229.  The 
question  how  far  the  knowledge  of  an  officer  of  a  corporation, 
which  he  acquired  outside  of  the  business  of  the  company,  and 
which  was  not,  in  fact,  communicated  to  the  corporation,  is 
binding  upon  it,  when  it  relates  to  dealings  between  the  officer 
and  the  corporation,  was  considered  by  the  Chancellor  in 
Barnes  v.  Trenton  Gas  Light  Co.,  12  C.  E.  Green  33.  The 
bill  was  filed  to  set  aside  a  conveyance  made  by  executors  in 
fraud  of  the  powers  contained  in  the  will.  The  conveyance 
was  made  to  Mr.  Potts,  who  was  the  legal  adviser  of  the 
executors,  and  also  president  of  the  gas  light  company. 
Potts  conveyed  directly  to  the  company,  and  the  bill  charged 
notice  on  the  defendants  solely  on  the  ground  that  at  the  time 
of  the  conveyance  to  the  company  Mr.  Potts  was  its  president. 
On  demurrer,  it  was  held  that  the  information  which  came  to 
Mr.  Potts'  knowledge,  as  counsel  of  the  executors,  was  not 
constructively  notice  to  the  corporation,  and  that  the  company 
was  a  bona  fide  purchaser  without  notice. 

The  defence  proposed  was  properly  overruled,  and  the  rule 
to  show  cause  should  be  discharged. 


GRAFFLIN  v.  JACKSON  AND  OTHERS. 

The  general  replication  deinjuria  cannot  be  pleaded  to  a  plea  denying 
or  amounting  to  a  denial  of  the  plaintiff's  cause  of  action. 
Objection  to  a  replication  de  injuria  cannot  be  taken  by  a  general  de- 
murrer.    It  can  only  be  made  available  by  a  motion  to  strike  out. 
A  plea  which  in  its  commencement  professes  to  answer  the  whole 
count,  and  in  its  body  answers  part  only,  is  bad. 
In  an  action  on  the  case  by  the  owner  of  chattels  leased  by  a  third 
person  against  an  officer  for  selling  them  under  an  execution  against 
the  lessee,  the  damages  sustained  by  the  plaintiff  are  the  foundation 
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of  the  action,  and  a  plea  that  the  officer  sued  and  sold  only  the  right, 
title,  and  interest  of  the  lessee,  and  that  the  plaintiff  had  not,  at  the 
time  of  the  commencement  of  the  suit,  and  would  not  sustain  any 
damage  by  reason  of  the  premises,  is  a  good  plea. 


On  demurrer  to  replications. 

This  action  was  brought  against  the  defendants  for  an 
injury  to  the  plaintiff's  reversionary  interest  in  certain  goods 
and  chattels. 

The  declaration  alleges  that  the  plaintiff,  before,  &c.,  was 
the  owner  of  divers  goods  and  chattels,  to  wit,  (enumerating 
them,)  which  said  goods  and  chattels  had  been,  and  were 
before  then,  let  to  hire  to  one  C.  M.  D.  and  to  one  J.  R.  D., 
for  a  certain  time  to  come,  and  then  unexpired,  and  the  same 
were  then  in  the  possession  of  the  said  C.  M.  D.  and  J.  R. 
D.,  under  and  by  virtue  of  the  said  letting,  to  wit,  at,  &c, 
yet  the  said  defendants,  well  knowing  the  premises,  but  con- 
triving, and  wrongfully  and  unjustly  intending  to  injure, 
prejudice,  and  aggrieve  the  said  plaintiff  in  his  reversionary 
interest  and  property  in  the  said  goods  and  chattels,  and  to 
deprive  him  of  the  benefit  and  advantage  thereof,  whilst  the 
said  plaintiff  so  was  the  owner  of  the  said  goods  and  chattels, 
and  whilst  the  same  were  so  let  to  and  in  the  possession  of 
the  said  C.  M.  D.  and  J.  R.  D.,  as  aforesaid,  to  wit,  on,  &c, 
at,  &c,  wrongfully  and  unjustly  seized  and  took  the  said 
goods  and  chattels  of  the  said  plaintiff  from  and  out  of  the 
possession  of  the  said  C.  M.  D.  and  J.  R.  D.,  and  converted 
and  absolutely  sold  and  disposed  thereof  to  their  own  use. 
And  thereby  the  said  plaintiff  hath  been  and  is  greatly 
injured,  prejudiced,  and  aggrieved  in  his  reversionary  estate 
and  interest  of  and  in  the  said  goods  and  chattels,  to  wit, 
at,  Sic.  ■ 

To  this  declaration,  in  addition  to  the  general  issue,  the 
defendants  pleaded  actio  non,  because  they  say  that  the  defend- 
ant, James  Jackson,  on  the  first  day  of  February,  A.  D.  1876, 
by  the  judgment  and  consideration  of  this  court,  recovered 
against   the   said    J.    R.    D.    and    C.    M.    D.,    the   sum    of 
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$8711.96  for  his  damages  and  costs,  as  by  the  record  and 
proceedings  thereof  still  remaining,  &c,  more  fully  and  at 
large  appears ;  that,  upon  said  judgment,  a  writ  of  execu- 
tion was  issued  to  Patrick  H.  Laverty,  sheriff,  &c. ;  that, 
by  virtue,  thereof,  the  said  P.  H.  L.,  as  sheriff,  by  the 
command  of  the  other  defendants,  levied  on  the  right,  title, 
and  interest  of  the  said  J.  JR.  D.  and  C.  31.  D.,  in  the  goods 
and  chattels  in  the  said  declaration  mentioned,  except  the 
twelve  iron  cars,  one  office  copying  press,  &c,  and  sold  at  a 
sale  advertised  by  him  according  to  law,  their  right,  title,  and 
interest  only,  in  the  same,  as  he  lawfully  might  for  the  cause 
aforesaid,  which  were  the  taking  and  selling  in  the  said  decla- 
ration mentioned  ;  and  these  three  defendants  aver  that  the 
said  plaintiff  had  not,  at  the  commencement  of  this  suit,  sus- 
tained, and  would  not  sustain  any  damage  by  reason  of  the 
premises;  and  this  they  are  ready  to  verify.  Wherefore 
they  pray  judgment  if  the  said  plaintiff  ought  to  have  or 
maintain  his  aforesaid  action  thereof  against  them  by  reason 
of  anything  in  said  declaration  alleged. 

To  this  plea  the  plaintiff  filed  the  general  replication  de 
injuria  sua  propria  absque  tali  causa. 

To  this  replication  the  defendants  filed  a  general  demurrer. 

Argued  at  June  Term,  1878,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Scudder,  and  Knapp. 

For  the  defendant,  A.  S.  Jackson  and  T.  N.  Mc Carter. 

For  the  plaintiff,  IV.  J.  Lyon. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  damages  sustained  by  the  plaintiff  are 
the  foundation  of  his  action,  and  the  material  averment  in 
the  defendant's  plea  is,  that  the  plaintiff  had  not,  at  the  com- 
mencement of  this  suit,  sustained,  and  would  not  sustain  any 
damage  by  reason  of  the  premises.  Tancred  v.  Allgood]  4  H. 
&  N.  437.     The  plea,  therefore,  amounts  to  a  denial  of  the 
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plaintiff's  cause  of  action.  The  replication  de  injuria  cannot 
properly  be  pleaded  to  a  plea  denying,  or  amounting  to  a 
denial  of  the  plaintiff's  cause  of  action.  1  Sm.  L.  Cos.  (208) 
240,  note  to  Crogate's  case ;  Elwell  v.  Grand  Junction  R. 
Co.,  5  M.  &  W.  669  ;  Ruckman  v.  Ridgeiield  Park  R.  R. 
Co.,  9  Vroom  98.     The  replication  is  clearly  bad. 

But  the  objection,  I  think,  was  only  available  on  special 
demurrer,  when  special  demurrers  were  allowed,  and,  special 
demurrers  having  been  abolished,  can  now  only  be  taken  by 
motion  to  strike  out.  In  Fursdon  v.  Weeks,  3  Levinz  65,  it 
was  adjudged  that  the  objection  was  good  on  general  demurrer, 
but  the  later  cases  hold  that  it  can  only  be  taken  by  special 
demurrer.  Curtis  v.  Marquis  of  Headfort,  6  Dowling  496  ; 
Parker  v.  Riley,  3  31.  &  W.  230.  The  objection  to  an 
improper  use  of  this  replication  is  removed  by  verdict ;  and, 
inasmuch  as  its  effect  is  to  put  the  defendant  to  the  proof  of 
every  material  allegation  in  his  plea,  the  fault  is  not  one  of 
substance,  but  of  form  merely,  such  as  could  only  be  reached 
by  special  demurrer. 

The  plaintiff,  on  the  argument,  attacked  the  defendant's 
plea.  A  special  plea  was  not  necessary  to  present  the  defence 
relied  on.  The  defence  might  have  been  brought  forward 
under  the  general  issue.  Dean  v.  Whitaker,  1  C.  &  P.  347  ; 
Duffi.ll  v.  Spottiswoode,  3  C.  &  P.  435  ;  Van  Anhcerp  v.  Neiv- 
man,  2  Cow.  543.  In  Tancred  v.  Allgood,  4  H.  &  N.  444, 
there  is  a  precedent  for  such  a  plea ;  but  that  precedent  arose 
out  of  the  Reg.  Gen.  Hil.  T.,  4  Wm.  IV.,  which  restricted 
the  effect  of  the  general  issue  to  the  denial  of  the  wrongful 
act,  (1  Chit.  PL  744,)  and  has  given  rise  to  a  multitude  of 
special  pleas  in  the  English  practice,  which  were  previously 
unnecessary.     This  rule  is  not  in  force  in  this  state. 

In  one  respect,  however,  the  plea  is  defective.  It  professes, 
in  the  commencement,  (actio  non,  &c.,)  to  answer  the  whole 
of  the  plaintiff's  cause  of  action,  and  in  the  body  contains  an 
answer  only  to  part.  A  plea  may  be  pleaded  to  part  of  a 
count,  if  that  part  be  material  and  severable  from  the  rest ; 
but  it  must,  in  such  event,  profess  to  answer  that  part  only. 
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A  plea  which  professes  to  answer  the  whole  count,  and  answers 
only  part,  is  bad.  Fleming  v.  Hoboken,  11  Vroom  270 ;  Lord 
v.  Brookjield,  8  Vroom  552 ;  Postmaster  General  v.  Reeder, 
4  Wash.  C.  C.  R.67S;  Earl  of  Manchester  v.  Vale,  1  Wm. 
Saund.  27. 

For  the  reason  that  the  erroneous  use  of  this  replication 
cannot  be  objected  to  on  general  demurrer,  judgment  must  be 
for  the  plaintiff. 


ELLISON  v.  CKUSEE 


The  rule  of  practice,  that  a  party  calling  for  the  production  of  a  paper 
by  the  other  side,  on  a  notice  to  produce,  and  inspecting  it,  is  obliged 
to  put  it  in  evidence,  if  it  is  material  to  the  issue,  is  confined  in  its 
operation  to  the  trial  in  the  course  of  which  the  paper  is  produced 
and  inspected.  It  does  not  compel  the  party  to  put  the  paper  in  evi- 
dence on  a  new  trial  of  the  cause  unless  he  again  gives  notice  to  pro- 
duce, and  makes  inspection. 


On  rule  to  show  cause. 

Argued  at  June  Term,  1878,  before  the  Chief  Justice, 
and  Justices  Depue,  Scudder  and  Knapp. 

For  the  rule,  M.  Beasley,  Jr. 

Contra,  F.  Kingman. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  At  a  former  trial  of  this  cause,  which  resulted 
in  favor  of  the  defendant,  when  the  defendant  was  under  ex- 
amination as  a  witness,  certain  diaries  kept  by  him,  in  which 
were  contained  entries  made  by  him  in  relation  to  the  notes 
sued  on,  were  produced  by  him  on  a  notice  to  produce,  and 
were  inspected  and  offered  in  evidence  by  the  plaintiff.     The 
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verdict  at  that  trial  having  been  set  aside  by  this  court,  on 
the  second  trial  the  plaintiff  did  not  call  for  or  inspect  the 
said  diaries ;  but  they  were  produced  by  the  defendant  and 
offered  to  the  plaintiff,  and  on  proof  of  what  had  occurred  at 
the  former  trial,  the  defendant  insisted  that  they  should  be 
admitted  by  the  court  as  evidence  in  the  cause.  The  court 
declined  to  comply  with  this  request. 

It  is  a  rule  of  practice  that  if  a  party  call  on  his  adversary 
for  the  production  of  papers  on  a  notice  to  produce,  and 
inspect  them  so  as  to  become  acquainted  with  their  contents, 
he  is  obliged  to  use  them  in  evidence  if  they  be  in  any  way 
material  to  the  issue.  The  reason  for  this  rule  is  that  it 
would  give  an  unconscionable  advantage  to  a  party  to  enable 
him  to  pry  into  the  affairs  of  his  adversary,  without  at  the 
same  time  subjecting  him  to  the  risk  of  making  whatever  he 
inspects  evidence  for  both  parties.  2  Taylor  on  Evidence,  § 
1614;  Wharam  v.  Routledge,  5  Esp.  235;  1  Wharton  on  Ev., 
§156. 

This  rule  of  practice  should  be  confined  in  its  operation  to 
the  trial,  in  the  course  of  which  the  paper  is  produced  and 
inspected.  It  is  similar  to  the  calling  of  a  witness  who 
would  be  incompetent  if  offered  by  the  adversary ;  or  the 
bringing  out  of  testimony  in  the  course  of  the  examination  or 
cross-examination  of  a  witness,  which  would  be  illegal  if 
offered  by  the  other  side.  The  party  by  whose  indiscretion 
an  adverse  witness  is  thus  rendered  competent,  or  evidence 
adverse  to  him  is  drawn  out,  must  suffer  the  consequences. 
But  the  consequences  of  the  mistake  should  not  attach  them- 
selves to  the  party,  and  follow  him  into  the  new  trial.  A 
new  trial  is  essentially  a  trial  de  novo,  upon  the  testimony  of 
witnesses,  and  upon  evidence,  the  competency,  relevancy  and 
admissibility  of  which  is  to  be  determined  at  the  time,  and  as 
of  the  time,  when  the  trial  is  had.  It  would  be  impolitic,  if 
not  impossible,  to  make  the  new  trial  a  mere  reproduction  of 
the  case  at  a  former  trial. 

The  rule  of  practice  invoked  should  not  be  extended  beyond 
the  trial  at  which  the  document  is  called  for  and  inspected. 
The  rule  to  show  cause  should  be  discharged. 
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ALLER  v.  ALLER. 

1.  The  statutes  concerning  evidence  (Rev.,  p.  380,  \  16,)  which  permit  a 
defendant  to  plead  and  set  up  fraud  in  the  consideration,  and  (Rev.,  p. 
387,  \  52,)  to  show  want  of  sufficient  consideration  as  a  defence  to  a 
sealed  instrument,  establish  new  rules  of  evidence,  but  were  not  in- 
tended to  abolish  all  distinction  between  simple  contracts  and  spe- 
cialties. 

2.  It  is  not  a  good  defence  to  a  promise  in  writing,  under  seal,  to  pay  a 
sum  of  money,  for  value  received,  that  it  was  voluntary. 


On  rule  to  show  cause  why  a  new  trial  should  not  be  granted 
on  verdict  for  the  plaintiff  in  Hunterdon  county  Circuit  Court. 

The  action  was  brought  on  the  following  instrument,  viz. : 
"  One  day  after  date,  I  promise  to  pay  my  daughter,  Angeline 
H.  Aller,  the  sum  of  three  hundred  and  twelve  dollars  and 
sixty-one  cents,  for  value  received,  with  lawful  interest  from 
date,  without  defalcation  or  discount,  as  witness  my  hand  and 
seal  this  fourth  day  of  September,  one  thousand  eight  hun- 
dred and  seventy -three.  $312.61.  This  note  is  given  in  lieu 
of  one-half  of  the  balance  due  the  estate  of  Mary  A.  Aller, 
deceased,  for  a  note  given  for  one  thousand  dollars  to  said 
deceased  by  me.  Peter  H.  Aller.  [l.  s.]  Witnesses  pres- 
ent, John  J.  Smith,  John  F.  Grandin." 

Both  subscribing  witnesses  were  examined  at  the  trial,  and 
it  appeared  that  there  was  a  note  for  §1000,  dated  May  1st, 
1858,  given  by  said  Peter  H.  Aller  to  Mary  Ann  Aller,  upon 
which  there  were  endorsements  of  payments — April  1st,  1863, 
§50;  April  1st,  1866,  $46;  April  1st,  1867,  $278.78. 

Mary  Ann  Aller,  the  wife,  died,  and  on  the  day  after  her 
burial,  Peter  H.  Aller  told  his  daughter,  the  plaintiff,  to  get 
the  note,  which  he  said  was  among  her  mother's  papers.  She 
brought  it,  read  the  note;  he  said  there  was  more  money 
endorsed  on  it  than  he  thought;  requested  the  witness 
John  F.  Grandin  to  add  up  the  endorsements  and  subtract 
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them  from  the  principal,  to  divide  the  balance  by  two,  and 
draw  a  note  to  each  of  her  daughters,  Leonora  and  Angelina, 
for  one-half.  After  they  were  drawn  by  the  witness,  Peter 
H.  Aller  said  :  "  Now  here,  girls,  is  a  nice  present  for  you," 
and  gave  them  the  notes.  Angelina  was  directed  to  put  the 
■old  note  back  among  her  mother's  papers.  Grandin  was  after- 
wards appointed  administrator  of  Mary  A.  Aller,  and  as  such, 
he  says,  he  destroyed  the  old  note. 

The  letters  of  administration ;  a  copy  of  the  original  note 
and  endorsements  thereon ;  a  deed  of  release  by  Peter  H. 
Aller  to  Leonora  Sharp  and  Angelina  H.  Aller,  in  which,  for 
the  consideration  of  one  dollar,  and  of  natural  love  and  affec- 
tion, he  released  all  his  right  and  interest,  "  by  the  curtesy," 
to  all  the  real  and  personal  estate  of  said  Mary  A.  Aller,  de- 
ceased, which  is  dated  September  8th,  1873;  and  the  last  will 
and  testament  of  Peter  H.  Aller,  were  offered  in  evidence. 

The  action  was  brought  by  Angelina  H.  Aller,  now  An- 
gelina H.  McPherson,  against  Peter  H.  Aller  in  his  lifetime, 
and,  after  his  death,  continued  against  his  executor,  Michael 
Shurts. 

The  defendant,  Peter  H.  Aller,  was  aged  and  feeble,  and 
the  plea  was,  therefore,  filed  in  his  lifetime,  by  consent,  with- 
out affidavit. 

Argued  at  June  Term,  1878,  before  Beasley,  Chief  Jus- 
tice, and  Justices  Depue,  Scudder  and  Knapp. 

For  plaintiff,  G.  A.  Allen  and  J.  R.  Emery. 

For  defendant,  J.  T.  Bird. 

The  verdict  was  for  the  plaintiff,  and  a  rule  to  show  cause 
was  allowed  at  the  Circuit. 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.  Whether  the  note  for  $1000  could  have 
been  enforced  in  equity  as  evidence  of  an  indebtedness  by  the 
husband  to  the  wife  during  her  life,  is  immaterial,  for  after 
her  death  he  was  entitled,  as  husband  of  his  deceased  wife,  to 
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administer  on  her  estate,  and  receive  any  balance  due  on  the 
note,  after  deducting  legal  charges,  under  the  statute  of  distri- 
bution. The  daughters  could  have  no  legal  or  equitable  claim 
on  this  note  against  their  father  after  their  mother's  decease. 
The  giving  of  these  two  sealed  promises  in  writing  to  them  by 
their  father  was  therefore  a  voluntary  act  on  his  part.  That 
it  was  just  and  meritorious  to  divide  the  amount  represented 
by  the  original  note  between  these  only  two  surviving  children 
of  the  wife,  if  it  was  her  separate  property,  and  keep  it  from 
going  into  the  general  distribution  of  the  husband's  estate 
among  his  other  children,  is  evident,  and  such  appears  to  have 
been  his  purpose. 

The  question  now  is,  whether  that  intention  was  legally  and 
conclusively  manifested,  so  that  it  cannot  now  be  resisted. 

This  depends  on  the  legal  construction  and  effect  of  the 
instrument  which  was  given  by  the  father  to  his  daughter. 

It  has  been  treated  by  the  counsel  of  the  defendant  in  his 
argument,  as  a  promissory  note,  and  the  payment  was  resisted 
at  the  trial  on  the  ground  that  it  was  a  gift.  Being  a  gift 
inter  vivos,  and  without  any  legal  consideration,  it  was  claimed 
that  the  action  could  not  be  maintained.  But  the  instrument 
is  not  a  promissory  note;  having  the  properties  of  negotiable 
paper  by  the  law  merchant ;  nor  is  it  a  simple  contract,  with 
all  the  latitude  of  inquiry  into  the  consideration  allowable  in 
such  a  case ;  but  it  is  in  form  and  legal  construction  a  deed 
under  seal.  It  says  in  the  body  of  the  writing  "as  witness 
my  hand  and  seal,"  and  a  seal  is  added  to  the  name  of  Peter 
H.  Aller.  It  is  not  therefore  an  open  promise  for  the  pay- 
ment of  money,  which  is  said  to  be  the  primary  requisite  of  a 
bill  or  promissory  note,  but  it  is  closed  or  sealed,  whereby 
it  loses  its  character  as  a  commercial  instrument  and  becomes 
a  specialty  governed  by  the  rules  affecting  common  law 
securities.     1  Daniel? s  Neg.  Inst.,  §§  1,  31,  34. 

It  is  not  at  this  time  necessary  to  state  the  distinction 
between  this  writing  and  corporation  bonds  and  other  securi- 
ties which  have  been  held  to  have  the  properties  of  negotiable 
paper  by  commercial  usage.     This  is  merely  an  individual 
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promise  "  to  pay  my  daughter,  Angeline  H.  Aller,  the  sum  of 
$312.61,  for  value  received,"  &c.  It  is  not  even  transferable 
in  form,  and  there  is  no  intention  shown  upon  its  face  to  make 
it  other  than  it  is  clearly  expressed  to  be,  a  sealed  promise  to 
pay  money  to  a  certain  person  or  a  debt  in  law  under  seal. 
How  then  will  it  be  affected  by  the  evidence  which  was  offered 
to  show  that  it  was  a  mere  voluntary  promise,  without  legal 
consideration,  or,  as  it  was  claimed,  a  gift  unexecuted  ? 

Our  statute  concerning  evidence  {Rev.,  p.  380,  §  16,)  which 
enacts  that  in  any  action  upon  an  instrument  in  writing,  under 
seal,  the  defendant  in  such  action  may  plead  and  set  up  as  a 
defence  therein  fraud  in  the  consideration,  is  not  applicable 
for  here  there  is  no  fraud  shown. 

But  it  is  said  that  the  act  of  April  6th,  1875,  {Rev.,  p.  387, 
§  52,)  opens  it  [to  the  defence  of  want  of  sufficient  considera- 
tion, as  if  it  were  a  simple  contract,  and,  that  being  shown, 
the  contract  becomes  inoperative. 

The  statute  reads — "  that  in  every  action  upon  a  sealed  in- 
strument, or  where  a  set-off  is  founded  on  a  sealed  instru- 
ment, the  seal  thereof  shall  be  only  presumptive  evidence  of 
a  sufficient  consideration,  which  may  be  rebutted,  as  if  such 
instrument  was  not  sealed/'  &c. 

Suppose  the  presumption  that  the  seal  carries  with  it,  that 
there  is  a  sufficient  consideration,  is  rebutted,  and  overcome 
by  evidence  showing  there  was  no  such  consideration,  the 
question  still  remains,  whether  an  instrument  under  seal,  with- 
out sufficient  consideration,  is  not  a  good  promise,  and  enforce- 
able at  law.  It  is  manifest  that  here  the  parties  intended  and 
understood  that  there  should  be  no  consideration.  The  old 
man  said :  "  Now  here,  girls,  is  a  nice  present  for  each  of 
you,"  and  so  it  was  received  by  them.  The  mischief  which 
the  above  quoted  law  was  designed  to  remedy,  was  that  where 
the  parties  intended  there  should  be  a  consideration,  they  were 
prevented  by  the  common  law  from  showing  none,  if  the  con- 
tract was  under  seal.  But  it  would  be  going  too  far  to  say 
that  the  statute  was  intended  to  abrogate  all  voluntary  con- 

Vol.  XI.  2  F 
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tracts,  and  to  abolish  all  distinction  between  specialties  and 
simple  contracts. 

It  will  not  do  to  hold  that  every  conveyance  of  land,  or  of 
chattels,  is  void  by  showing  that  no  sufficient  consideration 
passed  when  creditors  are  not  affected.  Nor  can  it  be  shown 
by  authority  that  an  executory  contract,  entered  into  inten- 
tionally and  deliberately,  and  attested  in  solemn  form  by  a  seal, 
cannot  be  enforced.  Both  by  the  civil  and  the  common  law, 
persons  were  guarded  against  haste  and  imprudence  in  enter- 
ing into  voluntary  agreements.  The  distinction  between 
" nudum  pactum "  and  "pactum  vestitum"  by  the  civil  law, 
was  in  the  formality  of  execution  and  not  in  the  fact  that  in 
one  case  there  was  a  consideration,  and  in  the  other  none, 
though  the  former  term,  as  adopted  in  the  common  law,  has 
the  signification  of  a  contract  without  consideration.  The 
latter  was  enforced  without  reference  to  the  consideration, 
because  of  the  formality  of  its  ratification.  1  Parsons  on  Cont. 
(Qth  ed.)  *427. 

The  opinion  of  Justice  Wilmot,  in  Pillans  v.  Van  Mierop, 
3  Burr.  1663,  is  instructive  on  this  point. 

The  early  case  of  Sharington  v.  Strotton,  Plow.  308,  gives 
the  same  cause  for  the  adoption  of  the  sealing  and  delivery 
of  a  deed.  •  It  says,  among  other  things,  "  because  words  are 
oftentimes  spoken  by  men  unadvisedly  and  without  delibera- 
tion, the  law  has  provided  that  a  contract  by  words  shall  not 
bind  without  consideration.  And  the  reason  is,  because  it  is 
by  words  which  pass  from  men  lightly  and  inconsiderately, 
but  where  the  agreement  is  by  deed  there  is  more  time  for 
deliberation,  &c.  So  that  there  is  great  deliberation  used  in 
the  making  of  deeds,  for  which  reason  they  are  received  as  a 
lien  final  to  the  party,  and  are  adjudged  to  bind  the  party 
without  examining  upon  what  cause  or  consideration  they 
were  made.  And  therefore  in  the  case  put  in  17  Ed.  IV,  if  I 
by  deed  promise  to  give  you  £20  to  make  your  sale  de  novo, 
here  you  shall  have  an  action  of  debt  upon  the  deed,  and  the 
consideration  is  not  examinable,  for  in  the  deed  there  is  suffi- 
cient consideration,  viz.,  the  will  of  the  party  that  made  the 
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deed."  It  would  seem  by  this  old  law,  that  in  case  of  a  deed 
the  saying  might  be  applied,  stat  pro  ratio  ue  voluntas. 

In  Smith  on  Contracts,  the  learned  author,  after  stating  the 
strictness  of  the  rules  of  law,  that  there  must  be  a  considera- 
tion to  support  a  simple  contract  to  guard  persons  against  the 
consequences  of  their  own  imprudence,  says:  "The  law  does 
not  absolutely  prohibit  them  from  contracting  a  gratuitous 
obligation,  for  they  may,  if  they  will,  do  so  by  deed." 

This  subject  of  the  derivation  of  terms  and  formalities  from 
the  civil  law,  and  of  the  rule  adopted  in  the  common  law,  is 
fully  described  in  Fonb.  JEq.  335,  note  a.  The  author  con- 
cludes by  saying  :  "  If,  however,  an  agreement  be  evidenced, 
by  bond  or  other  instrument,  under  seal,  it  would  certainly  be 
seriously  mischievous  to  allow  its  consideration  to  be  disputed, 
the  common  law  not  having  pointed  out  any  other  means  by 
which  an  agreement  can  be  more  solemnly  authenticated. 
Every  deed,  therefore,  in  itself  imports  a  consideration,  though 
it  be  only  the  will  of  the  maker,  and  therefore  shall  never  be 
said  to  be  nudum  pactum."  See,  also,  1  Chitty  on  Cont.  (llth 
ed.)  6  ;  3Iorly  v.  Boothby,  3  Bing.  107  ;  Rann  v.  Hughes,  7 
T.  R.  350,  note  a. 

These  statements  of  the  law  have  been  thus  particularly 
given  in  the  words  of  others,  because  the  significance  of 
writings  under  seal,  and  their  importance  in  our  common  law 
system,  seem  in  danger  of  being  overlooked  in  some  of  our 
later  legislation.  If  a  party  has  fully  and  absolutely  ex- 
pressed his  intention  in  a  writing  sealed  and  delivered,  with 
the  most  solemn  sanction  known  to  our  law,  what  should  pre- 
vent its  execution  where  there  is  no  fraud  or  illegality  ?  But 
because  deeds  have  been  used  to  cover  fraud  and  illegality  in 
the  consideration,  and  just  defences  have  been  often  shut  out 
by  the  conclusive  character  of  the  formality  of  sealing,  we 
have  enacted  in  our  state  the  two  recent  statutes  above  quoted. 
The  one  allows  fraud  in  the  consideration  of  instruments 
under  seal  to  be  set  up  as  defence,  the  other  takes  away  the 
conclusive  evidence  of  a  sufficient  consideration  heretofore 
accorded  to  a  sealed  writing,  and  makes  it  only  presumptive 
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evidence.  This  does  not  reach  the  case  of  a  voluntary  agree- 
ment, where  there  was  no  consideration,  and  none  intended  by 
the  parties.  The  statute  establishes  a  new  rule  of  evidence, 
by  which  the  consideration  of  sealed  instruments  may  be 
shown,  but  does  not  take  from  them  the  effect  of  establishing 
a  contract  expressing  the  intention  of  the  parties,  made  with 
the  most  solemn  authentication,  which  is  not  shown  to  be 
fraudulent  or  illegal.  It  could  not  have  been  in  the  mind  of 
the  legislature  to  make  it  impossible  for  parties  to  enter  into 
such  promises;  and  without  a  clear  expression  of  the  legisla- 
tive will,  not  only  as  to  the  admissibility,  but  the  effect  of 
such  evidence,  such  construction  should  not  be  given  to  this 
law.  Even  if  it  should  be  held  that  a  consideration  is  re- 
quired to  uphold  a  deed,  yet  it  might  still  be  implied  where 
its  purpose  is  not  within  the  mischief  which  the  statute  was 
intended  to  remedy.  It  was  certainly  not  the  intention  of  the 
legislature  to  abolish  all  distinction  between  simple  contracts 
and  specialties,  for  in  the  last  clause  of  the .  section  they  say 
that  all  instruments  executed  with  a  scroll,  or  other  device 
by  way  of  scroll,  shall  be  deemed  sealed  instruments.  It  is 
evident  that  they  were  to  be  continued  with  their  former  legal 
effect,  except  so  far  as  they  might  be  controlled  by  evidence 
affecting  their  intended  consideration. 

If  the  statute  be  anything  more  than  a  change  of  the  rules 
of  evidence  which  existed  at  the  time  the  contract  was  made, 
and  in  effect  makes  a  valuable  consideration  necessary,  where 
such  requisite  to  its  validity  did  not  exist  at  that  time,  then 
the  law  would  be  void  in  this  case,  because  it  would  impair 
the  obligation  of  a  prior  contract.  This  cannot  be  done.  Cooley 
on  Const.  Lim.  288,  and  notes. 

The  rule  for  a  new  trial  should  be  discharged. 
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MAGIE    v.    TOWNSHIP    OF    UNION,    IN    THE     COUNTY    OF 

UNION. 

1.  It  is  not  necessary  in  pleading  to  state  the  consideration  of  a  sealed 
note.  Any  attempt  at  such  statement  is  mere  surplusage,  and  not 
good  cause  of  demurrer. 

2.  If  the  act  of  the  commissioners  of  an  incorporated  road  district,  in 
making  sealed  notes  for  improvements,  was  ultra  vires,  fraudulent,  or 
without  consideration,  such  special  defences  must  be  shown,  by  proof 
of  extrinsic  facts ;  and  will  not  be  implied  where  the  notes  set  out  in 
the  declaration  are  regular  in  form,  and  purport  to  be  for  value 
received. 


The  declaration  in  an  action  of  debt  sets  forth,  in  substance, 
that  "  the  south  easterly  district  of  the  township  of  Union,  in 
the  county  of  Union,  under  the  seal  of  said  corporation,  made, 
executed  and  delivered  to  the  plaintiff  three  several  promissory 
notes  in  writing,  two  dated  December  8th,  1871,  for  $3000  and 
$2500  respectively,  and  a  third  dated  December  9th,  1871,  for 
$1800,  all  payable  on  demand  to  the  order  of  the  plaintiff,  at 
the  National  State  Bank  of  Elizabeth,  New  Jersey,  with  in- 
terest from  date,  for  value  received."  It  also  recites  that  by 
act  of  the  legislature,  approved  March  29th,  1871,  the  inhabi- 
tants of  a  certain  part  of  Union  township,  in  the  county  of 
Union,  therein  described,  were  created  a  body  politic  and  cor- 
porate, by  the  name  aforesaid,  for  the  purpose  of  laying  out, 
opening  and  improving  streets,  roads,  highways  and  public 
parks  within  said  boundaries,  and  for  exercising  the  rights, 
powers  and  franchises  conferred  by  said  act ;  and  were  capable 
of  suing  and  being  sued ;  that  it  constituted  a  board  of  com- 
missioners, who,  for  the  purposes  of  said  act,  had  the  rights, 
powers,  privileges  and  advantages  conferred  upon  the  common 
council,  as  to  the  opening  of  streets,  &c.,  by  an  act  entitled 
"  An  act  to  revise  and  amend  the  charter  of  the  city  of  Eliza- 
beth," approved  March  4th,  1863,  and  the  several  supple- 
ments thereto.  It  also  avers  that  the  said  several  promissory 
notes  were  given  by  the  said  commissioners  for  money  ex- 
pended in  making  improvements  under  said  act. 
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This  charter  of  incorporation  was  repealed  by  an  act  of 
the  legislature,  approved  April  1st,  1872,  saving  legal  con- 
tracts made  by  the  commissioners,  or  any  indebtedness  con- 
tracted by  them,  which  were  transferred  to  the  township  com- 
mittee of  the  township  of  Union,  who,  by  their  committee, 
were  to  settle  the  same.  The  plaintiff  further  avers,  that  he 
demanded  payment  of  the  notes  at  maturity,  which  was 
refused.     To  this  declaration  a  demurrer  was  filed. 

Argued  at  June  Term,  1878,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Scudder  and  Knapp. 

For  the  plaintiff,  W.  P.  Wilson. 

For  the  defendant,  W.  J.  Magie. 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.  It  is  first  objected  that  the  averment  that 
the  notes  were  given  by  the  commissioners  for  money  ex- 
pended in  making  improvements  under  the  act  of  incorpora- 
tion is  not  intelligible  nor  specific.  It  does  not  show  by 
whom  the  money  was  expended  or  the  improvements  made, 
or  the  kind  of  improvements.  It  is  claimed  that  the  town- 
ship of  Union  is  only  responsible,  under  the  repealing  act  of 
1872,  for  debts  contracted  by  the  commissioners  of  the  road 
district,  within  the  purposes  and  limitations  of  their  charter, 
and  that  the  consideration  should  be  distinctly  averred  in  the 
pleading.  The  averment  is  clearly  defective  for  its  uncer- 
tainty, but  it  is  not  necessary,  in  pleading,  to  state  the  consid- 
eration of  a  sealed  note.  Any  attempt  at  such  statement  is 
mere  surplusage,  and  therefore  not  a  good  ground  of  demurrer. 
If  this  be  disregarded,  as  it  should  be,  the  plaintiff's  claim 
stands  upon  the  three  sealed  notes  purporting  to  be  for  value 
received. 

The  commissioners  had  the  power  given  by  their  charter  not 
only  to  make  improvements,  but,  under  section  three,  from  time 
to  time  to  borrow  money  to  pay  for  the  costs,  damages  and 
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expenses  of  improvements,  and  to  issue  bonds  of  the  corpora- 
tion therefor,  and  to  cause  assessments  to  be  made  on  property 
for  these  payments.  If  the  power  was  given  to  make  improve- 
ments and  contract  debts  therefor,  then  the  authority  must  also 
be  included  to  give  proper  vouchers  and  securities  for  the  pay- 
ment of  such  indebtedness.     Such  is  the  general  rule. 

But  it  is  not  necessary  at  this  time  to  construe  the  special 
powers  given  in  this  charter.  These  three  sealed  notes  exe- 
cuted under  the  seal  of  the  corporation  make  a  prima  facie 
case  for  the  plaintiff.  The  legal  presumption  must  be  that 
they  were  made  legitimately.  If  the  act  of  the  commissioners 
in  making  them  was  ultra  vires,  fraudulent  or  without  consid- 
eration, such  special  defences  must  be  shown,  they  will  not 
be  implied,  for  under  the  general  authority  enjoyed  by  corpo- 
rations, both  private  and  public,  they  may  be  valid,  and  there 
will  be  no  presumption  against  their  validity  when  the  due 
execution  is  admitted  by  the  demurrer.  The  objection  is  not 
apparent  on  the  face  of  the  declaration,  and  may  only  be 
established  by  proof  of  extrinsic  facts.  That  such  is  the  rule 
applicable  to  municipal  as  well  as  to  private  corporations  will 
appear  by  reference  to  the  following  authorities,  and  many 
others  that  might  be  cited :  Lucas  v.  Pitney,  3  Butcher  221 ; 
Stratton  v.  Allen,  1  C.  E.  Green  229 ;  Hackettstown  v.  Swack- 
hamer,  8  Vroom  191;  Green's  Brice's  Ultra  Vires  121-159 
and  notes  ;  1  Billon's  Mun.  Corp.,  §§  415,  426 ;  1  Parsons  on 
Notes  and  Bills  165  and  notes;  1  BanieWs  Neg.  Inst,  §  420; 
2  Id.,  §  1527  and  notes. 

The  limitation  of  the  authority  of  municipal  officers  to  issue 
negotiable  securities,  payable  in  future,  of  such  a  character  as 
to  be  unimpeachable  in  the  hands  of  bona  fide  holders,  is  fully 
discussed  and  defined  in  Police  Jury  v.  Britton,  15  Watt.  566; 
Lynde  v.  The  County,  16  Wall.  6 ;  The  Mayor  v.  Ray,  19 
Wall.  468. 

But  it  does  not  appear  in  this  declaration  whether  the  notes 
sued  upon  are  negotiable  in  form  or  non-negotiable,  and  the 
action  is  brought  by  the  payee. 

The  act  of  1872,  repealing  the  charter  of  1871,  and  saving 
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the  legal  contracts  of  the  commissioners,  or  any  indebtedness 
contracted  for  improvements,  having  been  held  by  this  court 
to  be  constitutional,  as  it  affects  a  creditor  of  the  corporation, 
in  Rader  v.  Southeasterly  Road  District  of  Union,  7  Vroom 
273,  I  think  the  defendants  should  make  their  defences  by 
proofs,  and  not  by  demurrer  to  the  declaration. 

The  demurrer  is  overruled. 


JAMES  H.  LOVE  v.  THE  MAYOR  AND  ALDERMEN  OF  JER- 
SEY CITY. 

1.  Acts  of  the  legislature,  and  ordinances  of  city  councils,  or  boards 
fixing  the  terms  and  salaries  of  municipal  officers,  are  not  in  the 
nature  of  contracts  with  such  officers. 

2.  The  legislature  may  authorize  the  reduction  of  the  salary  of  the  city 
collector  of  Jersey  City,  appointed  for  a  term  of  three  years,  during 
the  continuance  of  such  term. 

3.  If  such  officer  continue  in  office,  receiving  warrants  for  monthly  pay- 
ments of  his  salary  during  the  term,  he  waives  thereby  all  objections 
to  such  reduction. 


This  case  is  a  special  finding  of  the  justice  at  the  Hudson 
Circuit,  without  jury,  in  nature  of  a  special  verdict,  and  the 
facts  found  and  returned  with  the  postea,  were  in  substance 
as  follows  : 

March  31st,  1871.  "The  mayor  and  aldermen  of  Jersey 
City "  were  incorporated,  and,  by  said  act,  to  the  board  of 
finance  and  taxation  was  committed  the  general  management 
and  care  of  the  finances  of  said  city,  and  the  several  depart- 
ments thereof. 

By  a  supplement  to  said  act,  approved  March  24th,  1873, 
it  was,  among  other  things,  enacted  that  the  said  board  of 
finance  and  taxation  should  appoint  a  collector  of  revenue  for 
said  city,  who  should  hold  his  office  for'the  term  of  three  years, 
and  might  be  removed  by  said  board  for  cause,  and  who 
should  receive  an  annual  salary  of  $5000,  and  give  bonds 
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for  the  faithful  performance  of  his  duties  in  such  sura  as 
said  board  should  approve ;  that,  under  and  by  virtue  of  said 
on  April  10th,  1873,  said  board  appointed  the  plaintiff 
city  collector,  and  that  he  duly  qualified  as  such,  held  the 
office,  and  performed  the  duties  thereof  for  the  said  term. 

By  a  further  supplement  to  said  act,  passed  March  27th, 
1874,  it  was,  among  other  things,  enacted  that  certain  city 
officers  should  receive  annual  salaries,  not  to  exceed  the  sala- 
ries therein  specified,  in  lieu  of  the  salaries  then  paid  them  in 
their  respective  offices :  among  others,  to  the  city  collector, 
$4000. 

On  May  29th,  1874,  the  board  of  finance  and  taxation 
passed,  and  the  mayor  approved  a  certain  resolution,  that  the 
salaries  of  the  city  officials,  from  and  after  the  1st  day  of 
May,  1874,  be  fixed  at  certain  sums;  among  others,  James 
H.  Love,  city  collector,  per  annum,  $3000. 

Since  the  passage  of  the  resolution,  warrants  have  been 
issued  to  the  said  city  collector  monthly,  (including  the  month 
of  May,  1874,)  signed  by  the  mayor  and  clerk,  and  counter- 
signed by  the  comptroller  and  treasurer  of  said  city,  at  the 
rate  of  $3000  per  annum ;  each  warrant  stating  on  its  face 
that  it  was  issued  for  his  salary  as  city  collector  for  the 
month  therein  named ;  and  the  plaintiff  has  drawn  the 
money  on  the  warrants.  The  warrants  were  receipted  for 
and  endorsed  by  the  plaintiff  as  received  on  account,  but  no 
payment  has  been  made  or  warrant  issued  since  March  31st, 
1876.  The  plaintiff  was  reappointed  city  collector,  April 
•6th,  1876,  by  the  board  of  finance,  for  another  term  of  three 
years,  duly  qualified  as  such,  and  continues  to  hold  such 
office  and  perform  the  duties. 

After  the  passage  of  the  resolution  of  May  29th,  1874,  the 
plaintiff  notified  some  members  of  the  board  of  finance  and 
taxation  that  he  should  claim  payment  of  the  salary  to  which 
he  was  legally  entitled,  notwithstanding  said  resolution. 

Argued  at  June  Term,  1878,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Scudder,  and  Knapp. 
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For  the  plaintiff,  G.  Collins. 
For  the  defendants,  L.  Abbett. 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.  This  action  is  brought  by  the  plaintiff  to 
recover  the  unpaid  balance  of  his  salary  at  the  rate  of  $5000 
per  year,  for  the  full  term  of  three  years  for  which  he  was 
elected,  and  during  which  he  performed  the  duties  of  his  office 
as  city  collector.  He  bases  his  claim  on  the  act  approved 
March  24th,  1873,  by  which  his  appointment  was  directed  to 
be  made  by  the  board  of  finance  and  taxation  for  the  term  of 
three  years,  and  the  salary  designated  at  $5000  per  annum. 
He  insists,  that  after  he  had  entered  on  the  duties  of  the  office, 
the  term  and  the  salary  were  fixed,  and  could  not  be  changed 
by  the  subsequent  act  of  the  legislature,  and  the  resolution  of 
the  board.  This  must  be  founded  on  the  idea  that  his  employ- 
ment was  in  the  nature  of  a  contract  for  services  which  could 
not  be  altered  without  his  consent.  But  his  appointment  was 
not  a  contract  for  private  service  between  individuals,  but  a 
selection  for  the  duties  of  a  particular  office  in  a  municipality, 
which,  together  with  all  the  local  offices  and  officers  within  it, 
are  created  by  the  legislature  and  subject  to  legislative  control. 

Judge  Dillon  says,  (Municipal  Corp.,§  168,)  "the  legislature 
in  the  absence  of  constitutional  limitation,  may  create  and 
abolish  offices,  add  to  or  lessen  their  duties,  abridge  or  extend 
the  term  of  office,  and  increase,  diminish,  or  regulate  the  com- 
pensation of  officers  at  its  pleasure."  Neither  acts  of  the  leg- 
islature, nor  ordinances  of  city  councils  or  boards,  naming 
terms  and  salaries  are  in  the  nature  of  contracts  with  officers. 
Although  the  term  and  the  salary  may  be  named  in  the  char- 
ter, yet  there  is  no  contract  for  a  stipulated  time  or  price  that 
is  binding  on  the  public.  A  distinction  is  made  in  some  cases 
between  such  services  as  are  public  or  official  and  those  that 
are  professional  and  private  ;  but  in  this  case  no  such  question 
can  arise,  as  the  services  rendered  by  the  city  collector  were 
the  ordinary  duties  of  a  public  officer  in  the  collection  of  taxes. 

These  principles  are  settled  in  some  leading  cases  referred 
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to  in  the  book  above  cited,  some  of  them  covering  this  one  in- 
all  points. 

But  we  need  not  go  elsewhere  to  look  for  authority,  for  in 
City  of  Hoboken  v.  Gear,  3  Dutcher  265,  this  court  held 
that  an  appointment  of  a  police  officer  for  a  definite  term  and 
stated  salary  was  not  a  contract  that  the  city  will  pay  during 
the  term  for  which  the  officer  was  appointed,  and  that  the  city 
might  determine  the  relation.  AVhen,  therefore,  the  plaintiff 
in  this  case  assumed  the  duties  of  the  office  to  which  he  had 
been  appointed  by  the  board  of  finance,  he  did  so,  subject  to 
legislative  control  both  as  to  his  term  and  compensation. 
After  he  had  been  in  office  about  one  year  this  authority  was 
exercised,  and  the  act  passed  by  which  his  salary  was  reduced. 
If  he  was  dissatisfied  he  should  have  tendered  his  resignation. 
It  might  have  been  accepted,  and  he  discharged,  if  unwilling 
to  perform  the  duties  of  the  office  at  the  smaller  rate  of  com- 
pensation. State  v.  Ferguson,  2  Vroom  107.  His  continuance 
in  office  was  a  consent  to  the  reduction,  of  which  he  had  full 
knowledge. 

But  it  is  further  said  that  the  power  given  by  the  legisla- 
ture to  the  city  was  to  reduce  the  salary  from  $5000  to  $4000, 
and  the  board  of  finance  and  taxation  reduced  it  to  $3000. 

The  act  of  March  27th,  1874,  enacts  that  there  shall  be  paid 
to  this  officer  an  annual  salary,  in  lieu  of  the  salary  then  paid, 
not  to  exceed  the  sum  of  $4000.  The  limitation  is  here  con- 
fined to  the  excess,  and  does  not  extend  to  the  diminution.  A 
maximum  rate  is  fixed,  but  it  is  not  said  that  it  shall  not  be 
less  than  $4000  or  any  other  sum.  This  limitation  leaves  the 
minimum  rate  to  be  settled  in  the  discretion  of  the  official  body 
to  whom  the  control  is  delegated. 

It  is  further  said  that  if  this  be  so,  the  board  of  finance  ami 
taxation  was  not  the  body  authorized  to  make  the  reduction. 
My  opinion  is,  that  by  the  power  of  appointment  and  control 
given  to  this  board  in  the  case  of  this  officer,  they  had  such 
authority ;  but  it  is  not  necessary  to  decide  this  point,  for  it 
will  never  be  tolerated  that  a  municipal  officer  shall  receive 
his  pay  at  a  fixed  rate  without  dissent,  hold  his  office  for  his 
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full  term,  and  at  the  end  demand  a  higher  rate  named  in 
some  prior  act.  If  he  was  not  satisfied  he  should  have  offered 
his  resignation,  and  the  city  would  have  found  some  one  to 
take  his  place  for  the  reduced  salary.  His  continuance  in 
office  was  an  assent  to  the  reduction  of  his  salary,  and  his 
receipt  of  monthly  warrants  and  payments  during  the  whole 
term  is  an  estoppel  against  any  error  in  the  mode  of  reduc- 
tion, or  the  amount  fixed  by  the  board  of  finance  and  taxation. 
This  principle  was  applied  in  Stagg  v.  Insurance  Co.,  10  Wall. 
589,  to  an  insurance  agent,  who  had  received  a  general  circular 
from  the  company,  which  contained  the  terms  of  his  compen- 
sation, and  after  acting  under  it  several  years  without  com- 
plaint it  was  said  that  he  was  estopped  to  deny  that  he  was 
employed  on  these  terms.  The  production  of  a  circular  of 
prior  date  with  other  terms  of  compensation  did  not  alter  the 
case.  A  public  officer  is  no  less  strongly  bound  by  his  active 
consent  to  the  terms  of  his  employment,  where  he  has  every 
month  received  his  salary  at  the  reduced  rate,  with  nothing 
more  than  an  informal  notice  to  some  member  of  the  board 
of  finance  and  taxation  that  he  shall  claim  a  greater  compen- 
sation. He  had  the  simple  remedy  in  his  own  hands,  if  he 
felt  aggrieved  by  the  action  of  the  legislature  and  board  of 
finance.  If  he  continued  in  office  his  acquiescence  establishes 
his  consent  to  the  terms  fixed  by  the  board. 

The  resolution  of  the  board  of  finance,  dated  May  29th, 
1874,  fixing  the  compensation  at  $3000  from  and  after  the 
1st  day  of  May,  1874,  and  after  almost  the  entire  month's 
services  had  been  rendered,  was  objectionable;  but  he  received 
the  warrant  for  that  month's  pay  at  the  rate  of  $3000  per 
annum,  without  formal  protest  or  exception,  and  is  now  con- 
cluded by  such  acceptance. 

By  the  finding  it  appears  that  no  payment  or  warrant  has 
been  made  since  March  31st,  1876.  The  suit  was  began  Jan- 
uary 18th,  1877.  This  will  entitle  the  plaintiff  to  his  salary 
from  March  31st,  1876,  to  December  31st,  1876,  at  the  rate 
•of  $3000  per  year,  or  $250  per  month,  which  amounts  to 
$2250,  for  which  amount  the  plaintiff  is  entitled  to  judgment. 
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STATE,   DAVID  W.  KING,  PROSECUTOR,  v.  RENNE  B.  MAN 
NING,  COLLECTOR,  &c. 

1.  Deduction  for  mortgage,  or  debt  secured  thereby,  shall  be  claimed  by 
the  owner  of  the  assessor  of  the  township  wherein  the  lands  in  the 
mortgage  described  are  situate,  and  must  be  allowed  when  the  mort- 
gagee is  a  resident  of  this  state. 

2.  Where  there  is  no  delay  in  prosecuting  a  writ  of  certiorari  after  its 
allowance,  it  will  be  presumed  that  the  court  in  allowing  the  writ  con- 
sidered the  importance  of  the  questions  raised  in  connection  with 
alleged  delay  in  the  application,  and  having  passed  upon  it  the  writ 
will  not  be  dismissed  for  that  cause  at  the  hearing. 


On  certiorari.     In  matter  of  taxation. 

The  prosecutor  lived  in  Bernards  township,  Somerset 
county,  and  owned  a  farm  in  Piscataway  township,  Middlesex 
county,  which  was  assessed  in  1876  at  $10,000.  There  was 
a  mortgage  on  it  held  by  John  V.  Veghte,  of  the  township 
of  Hillsborough,  Somerset  county,  for  $9000. 

August  11th,  1876,  the  prosecutor  claimed  a  deduction  of 
said  mortgage  from,  his  assessment  on  the  farm  by  affidavit 
delivered  to  the  assessor  of  Piscataway  township,  giving  the 
residence  and  post-office  address  of  the  mortgagee.  He  after- 
wards received  from  the  collector  the  usual  tax  notice,  stating 
the  amount  of  assessment  on  the  land  ($10,000)  without 
deduction  for  the  mortgage  debt,  and  having  also  attached  a 
notice  of  the  meeting  of  the  commissioners  of  appeal  in  cases 
of  taxation  on  the  fourth  Tuesday  of  November  following. 
At  the  time  named  in  the  notice  he  appeared  before  the  com- 
missioners, and  on  similar  affidavits  of  mortgage  indebtedness 
made  like  claim  for  deduction,  which  was  refused.  He  paid 
to  the  collector  the  tax  on  $1000,  the  valuation  of  the  farm 
in  excess  of  the  mortgage,  declined  to  pay  the  balance,  and. 
proceedings  were  taken  to  collect  the  same,  when  the  writ  of 
certiorari  was  allowed  by  this  court  to  review  the  assessment. 
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State,  King,  pros.,  v.  Manning. 
Argued  at  June  Term,  1878,  before  Justice  Scudder. 

For  the  plaintiff,  A.  A.  Clark  and  John  Schomp. 

For  the  defendant,  A.  V.  Schenck. 

Scudder,  J.  The  points  in  controversy  have  been  recently- 
decided  in  this  court,  and  a  brief  reference  only  to  the  cases 
will  be  required  for  their  determination.  This  reduction  is 
demanded  under  the  act  of  April  17th,  1876.  Rev.,  p.  1163. 
The  claim  was  properly  made  by  affidavit  to  the  assessor  of 
taxes  in  and  for  the  township  wherein  the  lands  described  in 
the  mortgage  are  situate.  The  creditor  being  a  resident  of 
this  state,  the  deduction  from  the  assessment  on  the  farm 
should  have  been  made.  State,  Cummins,  pros.,  v.  Jones, 
ante  p.  105. 

It  was  further  objected  that  the  claim  was  made  too  late, 
because  that  by  an  act  approved  March  25th,  1875,  (Pamph. 
L.,  p.  384,)  the  assessors  of  the  several  townships  in  Middlesex 
county  were  required  to  make  and  finish  their  assessments 
required  by  law  between  the  15th  day  of  April  and  the  15th 
day  of  June,  and  meet  as  a  board  of  assessors  on  the  last 
Tuesday  in  June  in  each  and  every  year.  The  demand  for 
deduction  was  not  made  until  August  11th,  1876,  after  the 
annual  meeting  of  the  board. 

By  the  general  tax  law,  approved  April  11th,  1867,  (Rev., 
p.  1160,  §  92,)  the  assessors  shall  make  their  assessments  on 
or  before  the  third  Monday  in  August  in  each  year,  and  the 
township  committee  (§91)  shall  meet  on  the  third  Tuesday 
in  August  of  each  year,  to  revise  and  correct  the  duplicate  of 
assessment.  The  notice  was  given  in  time  under  this  law, 
and  the  question  is,  which  law  was  then  in  force  in  Piscataway 
township  ? 

State,  No7'th  Ward  National  Bank,  pros.,  v.  Newark,  10 
Vroom  380,  construes  section  twelve  of  the  amendments  of 
1875  to  the  constitution  of  this  state,  as  repealing  and  forbid- 
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ding  all  special  laws  assessing  property,  which  "shall  be 
assessed  for  taxes  under  general  laws,  and  by  uniform  rules, 
according  to  its  true  value." 

The  general  law,  created  for  all  the  townships  of  the  state, 
must  be  the  law  of  the  township  in  the  county  of  Middlesex, 
and  this  later  special  law  relating  to  them  only,  did  not  re- 
place or  repeal  the  general  law  then  in  force.  The  demand 
for  deduction  of  the  amount  of  the  mortgage  was  made  in  due 
time,  and  in  proper  form  under  the  general  law  of  1867. 

The  delay,  which  is  further  assigned  as  a  reason  for  reversal, 
was  in  suing  out  the  writ,  which  was  obtained  as  soon  as  the 
collector  made  it  evident  that  the  tax  would  be  enforced  by 
sale  of  the  prosecutor's  property.  Since  the  allowance  of  the 
writ  the  cause  has  been  brought  to  a  hearing  promptly  at  the 
first  term  of  this  court,  and  should  not  now  be  dismissed  for 
laches.  It  is  fair  to  presume  that  the  court,  in  allowing  the 
writ,  considered  the  importance  of  the  questions  raised  in  con- 
nection with  the  delay,  and  having  then  passed  upon  them,  the 
writ  will  now  be  retained. 

The  balance  of  tax  for  the  amount  of  the  mortgage,  which 
is  unpaid,  will  be  set  aside. 


STATE,  EX  REL.  GEOEGE  B.  WHITNEY,  v.  HIRAM  VAN 
BUSKIRK. 

L.  The  resignation  of  a  public  officer,  to  take  effect  at  a  future  day  named, 
when  accepted  by  competent  authority,  is  valid  and  binding,  and  will 
take  effect  according  to  its  terms. 

I.  A  prospective  appointment  to  public  office,  made  by  a  body  which  as 
then  constituted  is  empowered  to  fill  the  vacancy  when  it  arises,  is,  in 
the  absence  of  express  law  forbidding  it,  a  legal  appointment,  and  vests 
title  to  the  office  in  the  appointee. 

J.  A  deliberative  body  has  the  right  to  vote  and  reconsider  its  vote  upon 
measures  before  it,  at  its  own  pleasure,  until,  by  a  final  vote,  accepted 
as  such  by  itself,  a  conclusion  is  reached.  Such  final  action  is  shown 
by  its  adjournment  thereon,  the  public  promulgation  of  its  action,  or 
by  subsequent  proceedings  inconsistent  with  a  purpose  to  review. 
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4.  The  power  of  appointment  to  office,  when  executed  by  the  performance 
of  the  last  act  made  necessary  in  its  execution,  is  not  revocable  with- 
out the  consent  of  the  appointee. 


This  information  is  filed  at  the  instance  of  George  B. 
"Whitney,  to  test  the  right  of  Hiram  Van  Buskirk  to  the 
office  of  chief  of  police  in  the  city  of  Bayonne.  The  facts 
set  forth  in  the  information,  to  show  the  defendant's  intru- 
sion in  office,  are,  the  possession  of  the  office  by  the  relator,, 
through  a  valid  appointment  for  an  indefinite  term  ;  the  ten- 
der of  his  resignation  to  the  mayor  and  council  of  the  city, 
on  December  3d,  1877,  to  take  effect  on  the  1st  day  of  Janu- 
ary, 1878 ;  the  acceptance  thereof  by  the  mayor  and  board 
of  councilmen  on  the  4th  day  of  December,  1877;  the  nomi- 
nation by  the  mayor  on  that  day  of  the  defendant,  Hiram 
Van  Buskirk,  to  the  office,  his  appointment  to  take  effect  on 
the  1st  day  of  January  next  following;  the  confirmation  on 
the  same  day  of  the  defendant's  nomination  by  the  board  of 
councilmen,  at  a  regular  meeting ;  the  passage  by  the  board 
of  councilmen  at  a  subsequent  meeting,  held  on  the  11th  day 
of  December,  1877,  of  resolutions  reconsidering  their  vote  by 
which  the  nomination  of  the  defendant  was  confirmed,  and 
by  which  the  resignation  of  the  relator  was  accepted ;  the 
presenting  of  these  resolutions  of  reconsideration  to  the 
mayor ;  the  mayor's  return  of  them  to  the  board  of  council- 
men  without  his  concurrence,  and  the  re-passage  by  two- 
thirds  of  the  members  of  the  council,  and  notice  given  by 
the  mayor,  on  December  20th,  to  the  defendant  of  his  ap- 
pointment ;  the  oath  of  office  taken  by  the  defendant,  before 
the  mayor,  on  the  22d  of  December ;  the  defendant's  entry 
upon  the  duties  of  the  office,  taking  possession  thereof  on  the 
1st  of  January,  1878,  against  the  wish  and  protest  of  the 
relator,  and  continuing  since  in  the  exercise  of  its  powers  and 
functions,  without  the  recognition  of  the  board  of  council- 
men.  The  facts  stand  admitted  by  the  defendant's  demurrer 
to  the  information.  The  validity  of  Van  Buskirk's  appoint- 
ment is  denied,  on  the  alleged  ground  that  the  office  has  not 
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been  vacated  by  the  relator,  his  resignation  not  having  taken 
effect  by  a  final  acceptance,  and  that  the  proceedings  for  the 
appointment  of  the  defendant  were  rescinded  and  annulled 
by  the  board  of  councilmen  before  any  title  to  the  office 
vested  in  the  defendant,  and  while  the  matter  remained 
within  the  control  of  the  council. 

Argued  at  June  Term,  1878,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Scudder  and  Knapp. 

For  the  relator,  E.  A.  S.  Man. 

For  the  defendant,  A.  T.  McGill. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  The  first  question  for  determination  is  whether 
the  office  was  vacated  by  the  relator,  or  a  period  put  to  his 
term  by  the  transactions  which  took  place,  as  set  out  in  the 
information. 

Under  the  charter  of  Bayonne,  the  term  of  office  of  the 
chief  of  police  is  not  for  any  given  period  of  time.  His 
term  ends  only  by  removal  for  cause,  accepting  another  and 
incompatible  office,  an  accepted  resignation,  or  his  death. 

Appointment  to  the  office  is  upon  a  nomination  by  the 
mayor,  and  a  confirmation  of  his  nominee  by  the  common 
council.     §§  3,  10,  Revised  Charter  1872. 

There  can  be  no  question  of  the  right  of  such  officer  to- 
tender  a  resignation  of  his  office,  and  upon  the  acceptance  of 
the  tender  his  holding  ceases.  Dil.  on  Mun.  Corp.,  §  163; 
State  v.  Newark,  3  Dutcher  185;  State  v.  Ferguson,  2  Vroom 
107. 

The  information  shows  that,  on  the  3d  of  December,  1877,  a 
communication  was  presented  by  the  relator,  and  signed  by  him, 
to  the  mayor,  addressed  to  the  mayor  and  council  of  the  city,  in 
these  words — "  I  respectfully  tender  my  resignation  of  the  office 
of  chief  of  police  of  the  city  of  Bayonne,  to  take  effect  upon  the 
first  day  of  January,  1878."     The  mayor  presented  this  to  the 

Vol.  xi.  2  a 
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•board  of  councilmen  at  their  meeting  on  the  4th  of  Decem- 
ber, with  his  approval  and  acceptance,  and  requested  theirs ; 
and  the  board,  at  the  same  meeting,  received  and  accepted  the 
resignation.  The  relator,  however,  insists  that  this  neither 
vacated  the  office  then,  nor  ascertained  the  end  of  the  rela- 
tor's term  of  office.  And  we  are  referred,  in  support  of  this 
view,  to  the  case  of  Biddle  v.  Willard,  10  Tad.  63.  The  only 
feature  in  that  case  bearing  a  resemblance  to  this,  is  that  the 
resignation  of  Judge  Stuart  was  tendered  to  take  effect  on  the 
1st  of  January — a  future  day.  The  suit  was  for  a  mandamus 
requiring  the  governor  to  issue  a  commission  to  the  plaintiff, 
-who  had  been  chosen  at  an  election  occurring  after  the  resig- 
nation was  presented,  and  before  the  time  when  it  was  to  take 
effect.  It  was  held,  in  construing  statutes  of  the  state  regu- 
lating elections,  that  there  should  be  an  existing  vacancy  at 
the  time  of  the  election  to  validate  it;  and  further,  that  no 
such  vacancy  existed.  For  this  latter  ruling  two  reasons  were 
given :  one,  that  it  did  not  appear  that  the  governor  had  ac- 
cepted the  resignation ;  the  other,  "  that  the  vacancy  did  not 
occur  by  Judge  Stuart's  resignation  until  January  following" 
the  election,  which  was  iu  October.  It  was  rightly  held  that 
:a  resignation,  to  take  effect  at  a  future  day,  does  not  create  a 
present  vacancy.  That  is  true  whether  it  is  accepted  or  not, 
but  I  am  far  from  thinking  that  a  •  prospective  resignation, 
tendered  and  accepted,  is  without  legal  validity.  Such  a  rule 
■would  be  one  of  public  inconvenience,  and  could  be  fruitful 
of  no  g-ood.  It  certainly  is  not  asserted  bv  the  court  in  Bid- 
die  v.  Willard,  but  the  propriety  of  such  a  practice  is  com- 
mended on  grounds  of  public  convenience.  There  may  be 
such  cogent  reasons  moving  a  public  officer  to  withdraw  from 
the  duties  of  his  office  as  will  constrain  the  appointing  power 
to  accept  his  surrender  of  it.  If  it  be  to  take  effect  immedi- 
ately, it  may  work  confusion  and  disorder  in  public  affairs, 
such  as  would  not  arise  if  time  were  given  for  the  selec- 
tion of  a  proper  successor,  and  for  his  fitting  instruction  in 
official  duties.  And  we  are  referred  to  no  case  that  questions 
the  legality  or  propriety  of  such  a  practice.    In  my  judgment, 
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this  resignation  was,  on  acceptance  by  the  mayor  and  council, 
valid  and  effective  to  terminate  the  relator's  incumbency,  ac- 
cording to  its  terms,  unless  the  resolution  of  reconsideration 
•canceled  the  acceptance. 

It  is  clear  that  while  the  matter  of  acceptance  was  under 
consideration  by  the  board  of  councilmen,  it  was  the  right  of 
that  bgdy  to  reconsider  its  vote,  and  vote  as  often  as  it  saw  fit 
upon  the  question,  up  to  the  time  when,  by  a  conclusive  vote, 
accepted  as  such  by  itself,  a  determination  was  reached.  State 
v.  Foster,  2  Halst.  101;  State  v.  Justice,  4  Zab.  413;  State, 
Shreve,  pros.,  v.  Crosley,  7  Vroom  428.  Such  final  determina- 
tion may  be  evinced  by  a  public  promulgation  of  the  result,  or 
by  subsequent  action  inconsistent  with  the  purpose  of  further 
review.  Here  the  resignation  presented  by  the  mayor's  mes- 
sage was  voted  upon  and  accepted,  and  afterward  the  nomi- 
nation by  the  mayor  of  the  defendant  to  fill  the  vacancy 
which  would  occur  by  this  resignation  was  taken  up  by  the 
board,  and  by  its  deliberate  vote  confirmed. 

This  latter  action  was  entirely  inconsistent  with  the  idea 
that  the  matter  of  resignation  still  remained  open  for  further 
deliberation.  Without  any  further  action  on  the  part  of  the 
board,  its  meeting  formally  adjourned.  Its  proceedings,  pub- 
lic in  their  character  and  binding  upon  interested  parties  and 
the  public,  were  required  to  be,  and  presumably  were,  pub- 
lished to  the  world  in  the  official  newspapers.  Under  this 
state  of  facts  can  it,  with  any  fairness,  be  contended  that  the 
matter  was  still  in  abeyance,  and  that  a  conclusive  determina- 
tion had  not  then  been  reached  ?  The  mayor,  who  had 
necessarily  joined  with  them  in  the  act  of  acceptance,  the  de- 
fendant, who  had  been  appointed,  as  well  as  the  relator,  had 
the  right  to  consider  that  final  action  had  been  taken,  and  a 
settled  conclusion  reached.  We  have,  then,  a  resignation  ten- 
dered, the  approval  of  the  mayor,  the  vote  of  acceptance  by 
the  board  of  councilmen,  the  appointment  of  a  successor,  the 
adjournment  of  the  board  without  an  attempt  to  further  re- 
vise their  action,  and  the  public  announcement  of  their  pro- 
ceedings.   It  seems  to  me  that  the  matter  then  was  put  beyond 
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recall  or  reach  of  the  board,  by  a  reconsideration  of  their  ac- 
tion at  the  meeting  of  December  11th.  But  it  is  contended 
by  the  relator  that  no  new  rights  had  intervened,  and  that 
power  still  remained  in  the  board  of  councilmen  to  revoke 
their  action  and  permit  the  relator  to  withdraw  his  resigna- 
tion at  any  time  before  it  went  into  effect  by  a  surrender  of 
possession  of  the  office,  and  he  claims  that  the  proceedings  of 
the  board  on  the  11th  day  of  December  had  this  effect,  and 
that  the  resignation,  if  not  withdrawn  by  the  relator  there- 
after, stood  unaccepted  until  the  time  when,  by  its  terms,  it 
was  to  take  effect  had  passed,  leaving  him  still  in  the  office. 

A  body  having  the  power,  and  accepting  a  resignation,  may, 
after  such  acceptance,  revoke  their  action  and  consent  to  a 
withdrawal,  if  other  rights  have  not  arisen  to  be  affected  by 
such  revocation.     Dil.  on  Mun.  Corp.,  §  163. 

But  this  position  of  the  relator  assumes  the  board  of  coun- 
cilmen to  be  clothed  with  the  entire  authority  to  dispose  of 
the  matter;  a  power  which  cannot  be  claimed  for  it,  in  my 
judgment.  If  it  be  conceded  that  the  defendant,  by  his 
nomination  and  confirmation,  acquired  no  rights  to  hinder  a 
revocation  of  the  act  accepting  this  resignation,  the  vote  of  the 
board  was  of  itself  insufficient  to  accomplish  it.  The  con- 
sent of  the  mayor  as  a  part  of  the  appointing  power  was  as 
necessary  to  this  as  it  was  to  accept  the  nomination,  and  this 
consent  of  the  mayor  was  never  obtained.  If  Van  Buskirk 
acquired  conflicting  rights,  (a  point  which  is  to  be  considered,) 
those  rights  were  not  to  be  disposed  of  in  this  way. 

My  conclusion  is,  that  the  proceedings  of  December  11th 
did  not  change  the  state  of  things  existing  at  the  adjourn- 
ment of  the  board  on  the  4th,  and  their  action  accepting  th& 
relator's  resignation  must  stand  as  a  finality. 

The  termination  of  the  relator's  term,  on  the  1st  of  Janu- 
ary, being  ascertained,  the  next  question  is,  was  Van  Buskirk 
properly  appointed  to  the  office?  On  December  4th,  1878, 
as  the  case  shows,  he  was  nominated  by  the  mayor  and  con- 
firmed by  the  board  of  councilmen,  after  relator's  resignation 
was  accepted.     The  objection  urged  against  this  proceeding  is 
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that  it  was  an  appointment  made  while  the  term  of  an  incum- 
bent was  unexpired.  There  is  nothing  in  the  charter  of 
Bayonne  requiring  such  an  appointment  to  be  made  at  or 
after  the  close  of  an  incumbent's  term.  Nor  would  there, 
under  the  charter,  occur  any  change  in  the  office  of  mayor, 
or  in  the  constitution  of  the  board  of  councilraen,  between 
the  time  when  the  appointment  was  made  and  the  time  when, 
by  the  resignation,  the  office  would  become  actually  vacant, 
and  the  defendant's  appointment  take  effect. 

The  question  then  presented  is,  whether  a  body  having,  as 
then  organized,  power  to  appoint  to  office  when  it  shall  fall 
vacant,  may  anticipate  the  vacancy  and  fill  the  office  by  a 
prospective  appointment,  in  the  absence  of  any  statutory 
regulation  to  the  contrary.  The  almost  uniform  course  of 
practice  for  years  in  this  state,  without  question  or  objection, 
strongly  implies  the  legality  of  an  appointment  thus  made; 
besides,  it  seems  to  me  that  the  question  is  no  longer  open  to 
controversy  in  the  courts  of  this  state.  In  the  case  of  Haight 
v.  Love,  10  V?-oom  14,  476,  by  adjudication  of  this  court,  as 
well  as  by  the  Court  of  Errors,  on  review,  an  appointment  so 
made  was  supported.  In  that  case,  it  is  true  that  the  occur- 
ring vacancy  was  anticipated  by  but  a  few  days,  but  the 
principle  upon  which  that  appointment  was  validated  is  un- 
changed by  the  circumstance  that  as  many  weeks  intervene. 
The  cases  cited  by  the  relator  in  support  of  an  opposite  view 
are  not  applicable  to  this  case.  The  case  of  Biddle  v.  Wil- 
lard,  already  mentioned,  went  off,  as  I  have  already  shown, 
upon  the  construction  of  local  statutes.  The  same  is  true  of 
the  case  of  People  v.  Wetherell,  14  Mich.  48,  and  Nove  v. 
Bradley  et  ah,  3  Black/.  158.  This  ground  of  objection, 
therefore,  must  be  denied  any  force. 

The  defendant's  appointment  is  assailed  through  the  recon- 
sideration proceedings  of  December  11th.  It  is  claimed  that, 
as  to  this  appointment,  the  proceedings  of  the  board  in  con- 
firmation were  not  a  finality.  The  circumstances  attending 
this  appointment  and  reconsideration  are  substantially  the 
-same  as  those  touching  the  resignation,  and  the  same  rules 
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apply.  It  is  claimed  by  the  relator  that  they  are  varied  in  a 
respect  which  he  urges  as  being  material,  to  wit,  that  the  pro- 
ceedings for  reconsideration  were  before  any  notice  had  been 
given  to  the  appointee  of  his  appointment.  I  am  at  a  loss  to 
see,  however,  that  this  circumstance  is  in  anywise  material  in 
the  case ;  it  could  only  be  so  upon  the  idea  that  it  was  made 
part  <>f  their  act  of  appointment,  because  if,  without  that,  the 
last  act  to  be  performed  by  them  in  the  execution  of  their 
power  had  been  performed,  its  promulgation  had  passed  it 
beyond  their  control.  Now  we  are  referred  to  no  law,  nor  am 
I  able  to  find  any  on  an  examination  of  the  cliartcr,  which 
requires  such  notice  to  be  given,  nor  am  I  aware  of  any  gen- 
eral rule  which  makes  such  notice  a  necessary  part  of  their 
duty.  No  certificate  of  appointment  or  commission  to  the 
office  is  required,  and  I  think,  when  a  vote  of  confirmation, 
intended  by  them  to  be  final,  has  been  taken,  and  the  result 
publicly  proclaimed,  they  have  performed  their  last  act  of 
duty  and  of  power;  the  matter  is  no  longer  in  fieri,  but  fully 
consummate.  Nothing  decided  in  the  case  of  Conger  v.  Gil- 
mer, 32  Cal.  75,  aids  the  relator  on  the  point  here  made. 
There  the  appointing  power  was  held  not  concluded  in  its 
action  until  they  had  issued  a  certificate  of  appointment,  such 
certificate  (as  the  court  held)  being  made  by  statute  a  part  of 
the  act  of  appointment,  The  general  principle,  holding  the- 
appointing  body  concluded  by  the  performance  of  the  last 
legally  requisite  act,  was  fully  recognized,  and  the  language 
of  Chief  Justice  Marshall,  in  Marbury  v.  Madison,  1  Grand* 
54,  was  cited  as  declaring  the  true  rule  on  the  subject. 

My  conclusion,  then,  upon  this  case  is,  that  the  relator's 
resignation,  to  take  effect  on  a  future  day,  was  legally  admis- 
sible, and,  when  accepted  by  the  mayor  and  council,  (the 
power  competent  to  receive  it,)  took  effect  according  to  its 
terms.  After  resignation  formally  accepted,  the  same  power 
may  revoke  its  action,  and  permit  the  officer  to  withdraw  his 
resignation,  but  this  must  be  with  the  consent  of  such  officer, 
and  must  be  before  new  rights  have  intervened.  Here  no 
consent  was  given,  and  the  attempted  action  was  intercepted 
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by  a  vested  right.  The  action  of  the  board  of  councilmen 
on  December  4th  was  final  action  as  an  acceptance  of  the 
resignation  of  the  relator,  as  well  as  to  perfect  the  appoint- 
ment of  the  defendant.  It  resulted  in  ending  the  term  of 
the  relator  on  the  1st  of  January,  1878,  and  vested  in  the 
defendant  title  to  the  office,  his  term  of  office  to  begin  on  the 
said  1st  of  January,  1878,  when  the  other  ended.  That  the 
action  of  the  board  of  councilmen  on  the  11th  of  December 
was  too  late  as  a  reconsideration  of  their  action  of  the  4th, 
and  it  did  not  operate  to  revoke  the  acceptance  of  the  rela- 
tor's resignation,  because  the  full  power  to  do  so  was  not  in 
that  board,  and  could  not  with  full  authority,  because  the 
rights  of  Van  Buskirk  had  intervened.  Judgment  must, 
therefore,  pass  in  favor  of  the  demurrant. 


ANDREW  A.  SMALLEY  v.  ANNA  E.  WEIGHT  ET  AL.,  HEIRS- 
AT-LAW  OF  JAMES  M.  QUIMBY,  DECEASED. 

1.  Where  an  endorser  of  a  promissory  note  dies  before  the  note  matures,, 
notice  of  dishonor  to  his  personal  representatives  is  sufficient  to  sup- 
port a  claim  on  the  endorsement  against  his  heirs  and  devisees,  with- 
out notice  to  them. 

2.  Notice  served  by  the  notary  upon  a  person  in  charge  of  the  adminis- 
trator's usual  place  of  business,  is  legal  service,  and  its  validity  is  not 
impaired  by  the  notice  being  addressed  to  the  decedent. 

3.  When  the  notary  knows  of  the  endorser's  death,  and  knows  who  and 
where  his  personal  representatives  are,  a  service  of  notice  by  maiL. 
addressed  to  "executors,"  "administrators,"  or  "  personal  representa- 
tives," is  not  sufficient.  They  should  be  addressed  by  name,  and  not 
by  their  office  merely. 


On  case  certified  from  the  Essex  Circuit  Court.     The  facts 
of  the  case  are  fully  stated  in  the  opinion. 

Argued  at  June  Term,  1878,  before  Beasley,  Chief  Jus- 
tice, and  Justices  Depue,  Scudder  and  Knapp. 
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For  the  plaintiff,  Byerson  and  Ward. 

For  the  defendants,  F.  W.  Stevens  and  IT.  H.  Hagaman. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  This  suit  is  against  the  heirs  of  James  M. 
Quimby,  deceased.  The  claim  is  on  contracts  of  endorse- 
ment l»y  the  ancestor  upon  two  promissory  notes  for  $750 
each.  The  endorser's  death  occurred  before  maturity  of  the 
notes,  and  notice  of  dishonor  was  served,  or  attempted  to  be 
served,  on  the  administrators,  and  not  upon  the  defendants,  as 
heirs.  A  verdict  was  rendered  for  plaintiff  for  the  amount 
of  both  notes.  On  a  rule  to  show  cause  why  that  verdict 
should  not  be  set  aside,  these  questions  were  reserved  and  cer- 
tified for  the  advisory  opinion  of  this  court — first,  whether 
the  defendants,  as  heirs-at-law  of  the  deceased  endorser,  were 
entitled  to  the  usual  notice  of  protest  in  order  to  charge  them 
with  liability  on  account  of  the  contract  of  endorsement ;  and 
next,  whether,  as  shown  by  the  case,  due  notice  of  the  dis- 
honor of  the  notes  was  given  to  the  administrators,  or  either 
of  them. 

To  the  first  question,  I  think,  the  answer  must  be  in  the 
negative,  that  they  are  not  so  entitled.  The  endorser's  con- 
tract is  that  he  will  pay  on  condition  that  the  holder  exercises 
due  diligence  in  giving  him  notice  of  dishonor.  If  the  en- 
dorser die  before  maturity  of  the  note,  so  that  strict  perform- 
ance of  the  condition  by  the  holder  becomes  impossible,  he 
may  still  be  in  legal  compliance  with  the  condition,  if  he  give 
notice  to  decedent's  personal  representatives,  because  they 
stand  in  his  place,  and  are  liable  to  pay  his  debts  out  of  his 
estate  in  their  hands  to  be  administered.  The  personal  repre- 
sentatives, if  there  be  any,  are  entitled  to  notice. 

Professor  Parsons,  in  formulating  a  general  rule  as  to  whom 
notice  shall  be  given,  says :  "  We  think  the  true  rule,  although 
it  may  not  reconcile  all  the  authorities,  and,  indeed,  must  be 
open  to  some  exceptions,  should  be  this :  every  person  who, 
by  and  immediately  upon  the  dishonor  of  the  note  or  bill, 
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and  only  upon  such  dishonor  becomes  liable  to  an  action, 
either  on  the  paper  or  on  the  consideration  for  which  the 
paper  was  given,  is  entitled  to  immediate  notice."  1  Par- 
sons on  Notes  and  Bills  499. 

Now,  upon  the  heirs-at-law  there  rests  no  obligation  to  pay 
by  force  of  the  contract  merely.  Primarily  they  have  no  lia- 
bility in  respect  to  it.  If  called  upon  as  heirs-at-law  to  sat- 
isfy such  a  claim,  it  is  only  because  they  come  to  have,  by 
devise  or  descent,  lands  from  their  ancestors,  which  the  law 
compels  them,  upon  demand,  to  surrender,  so  far  as  may  be 
needed,  to  pay  his  valid  debts. 

Notice  of  dishonor  to  the  heirs-at-law  would  not  substitute 
notice  to  the  personal  representatives,  if  there  be  such.  If 
there  be  none,  notice  sent  to  decedent's  last  place  of  residence 
is  sufficient  to  give  the  contract  binding  force.  1  Parsons  on 
Notes  and  Bills  526. 

This  seems  to  be  the  result  of  the  cases,  and  we  are  referred 
to  no  case  holding  notice  to  the  heirs  requisite,  under  any  cir- 
cumstances, to  meet  the  condition  put  upon  the  holder.  The 
full  purpose  of  notipe  is  served  when  the  personal  representa- 
tive is  notified.  Whatever  protection  or  indemnity  he  may 
gain  by  resort  to  prior  parties  will,  if  heirs  are  called  upon, 
inure  to  them. 

A  rule  requiring  the  holder  to  notify  the  heirs  and  devisees, 
would  often  be  attended  with  great  inconvenience  and  embar- 
rassment to  holders  of  commercial  paper. 

If  notice  was  given  by  the  holder  of  the  notes,  sufficient  to 
fix  a  liability  upon  the  administrators  to  pay  them  as  the  debt 
of  the  intestate,  then  his  heirs-at-law  were  bound  to  pay  them 
to  the  extent  of  the  assets  received  from  him,  if  the  adminis- 
trator failed  to  pay,  because  by  such  notice  the  debt  became 
the  valid  debt  of  the  ancestor. 

The  next  question,  then,  presented  is,  whether  due  notice 
of  the  dishonor  of  the  notes  was  given  to  the  administrator, 
or  either  of  them.  The  manner  of  serving  notice  in  each 
case  differed.  As  to  the  note  which  matured  October  4th, 
1874,  a  notice  of  protest,  bearing  the  address  of  James  M. 
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Quimby,  was  left  by  the  notary  for  Mr.  Wright,  one  of  the 
administrators  of  James  M.  Quimby,  deceased,  at  the  office 
of  the  late  firm  of  Quimby  &  Co.,  which  the  notary  sup- 
posed to  be  Mr.  Wright's  usual  place  of  business,  with  a  per- 
son in  charge  of  the  office.  Whether  notice  was  left  by  the 
notary  at  the  office  of  Quimby  &  Co.  at  all,  and  whether  that 
was  the  osnal  place  of  business  of  Mr.  Wright,  were  ques- 
tions controverted. 

At  the  trial,  and  upon  evidence  not  conclusive  either  way, 
the  jury  having  found  both  facts,  it  must  be  taken  as  estab- 
lished in  the  case,  for  the  purposes  of  this  inquiry,  that  notice 
was  so  left,  and  that  the  place  where  it  was  left  was  the  ad- 
ministrator's usual  place  of  business.  That  the  notice  was 
proper  in  form,  and  served  within  the  requisite  time  after  dis- 
honor being  conceded,  it  must  be  held,  from  the  manner  of 
service  stated,  that  Mr.  Wright,  as  administrator  of  the  de- 
ceased endorser,  was  legally  notified,  unless  the  address  on  the 
notice  invalidated  the  service. 

That  it  did  not  do  so,  I  think  is  clearly  apparent.  If  the 
notice  had  been  sent  by  mail  so  directed,  it  would  clearly  have 
been  a  misdirection.  But  as  the  notice  was  delivered  by  the 
notary  in  person,  the  address  upon  it  was  of  no  moment  what- 
ever. If  the  notary  had  handed  the  notice  to  Mr.  Wright, 
with  the  statement  that  it  was  for  him,  and  bearing  as  it  did 
the  address  of  the  decedent,  no  one  would  contend  against  the 
validity  of  the  service  upon  him.  But  the  fact  is  found  to 
be  that  the  notice  was  delivered  to  a  person  in  charge  of  his 
place  of  business,  and  who,  therefore,  was  constructively  Mr. 
Wright's  agent,  with  the  statement  that  it  was  for  Mr.  Wright, 
as  executor,  &c. ;  this,  in  legal  effect,  was  a  service  on  the 
principal.  It  must  be  assumed  that  the  agent  did  his  duty  to 
his  principal,  and  delivered  it  to  him,  and  not  to  any  other; 
if  he  acted  otherwise,  the  fault  was  not  that  of  the  holder  of 
the  note,  or  of  his  agent,  the  notary.  Notice  in  case  of  the 
first  note  was  sufficient. 

As  to  the  second  note,  which  fell  due  on  the  7th  of  Octo- 
ber, 1874,  a  notice  in  proper  time  was  placed  in  the  Newark 
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post-office,  with  postage  prepaid,  and  addressed  to  the  "  Ex- 
ecutors of  James  M.  Quimby,  deceased,  Newark,  N.  J." 

If  the  death  of  the  endorser  before  maturity  of  the  note  is 
known  to  the  holder  or  notary  who,  for  that  purpose,  is  his 
agent,  notice  must  be  sent  to  his  executors  or  administrators, 
if  it  cau  be  ascertained  by  reasonable  inquiry  who  and  where 
they  are.  Persons  on  Notes  and  Bills  501.  In  this  case  the 
notary  knew  of  the  endorser's  death,  the  name  of  at  least  one 
of  his  administrators,  and  where  his  place  of  business  was, 
for  he  had  served  upon  him  three  days  before  then  a  like 
notice.  His  duty  was,  in  the  exercise  of  proper  diligence,  to 
act  upon  this  knowledge,  and  address  the  notice  to  the  person 
whom  he  knew  to  be  a  personal  representative  of  the  deceased 
endorser.  The  notice  as  mailed  was  faultily  addressed,  and 
there  is  nothing  in  the  circumstances  to  excuse  the  misdirec- 
tion. It  cannot  be  presumed  that  a  notice  so  addressed  would, 
by  the  ordinary  course  of  the  mails,  reach  the  administrators 
in  due  time,  and  without  such  delay  as  would,  with  the  knowl- 
edge possessed  by  the  notary,  release  the  endorser. 

To  support  a  recovery,  then,  proof  that  notice  was  actually 
received  in  legal  time  was  necessary.  Such  proof  the  plain- 
tiff attempted  to  make,  but  in  this  I  think  he  failed.  There 
was  testimony  that  the  notice  was  seen  in  the  hands  of  one 
of  the  administrators  several  months  after  the  time  of  mail- 
ing it.  This  was  too  late  to  be  of  any  value  in  making  such 
proof. 

Gen.  Ward,  the  city  postmaster,  says,  that  according  to  the 
course  of  business  in  the  post-office,  a  letter  like  the  one  in 
question,  being  of  unusual  character,  would  have  been  pre- 
sented by  the  superintendent  to  him  for  special  instructions; 
and  as  Mr.  Quimby,  in  his  lifetime,  was  well  known  to  himr 
his  former  place  of  business,  and  some  of  the  persons  then 
occupying  it,  equally  well  known,  he  would  have  directed 
inquiry  to  be  made  of  those  persons  as  to  who  were  the  execu- 
tors or  personal  representatives,  and  would  have  directed  the 
letter  to  be  sent  according  to  the  information  so  received.  He 
had  no  recollection  of  any  such  train  of  circumstances  occur- 
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ring  with  respect  to  this  notice;  and  what  he  testified  seemed 
rather  his  judgment,  when  on  the  stand,  of  what  he  would  do 
under  such  circumstances,  than  the  outcome  of  any  rule  of 
business  in  his  office,  or  usual  business  habit. 

But,  taking  the  testimony  at  its  best,  it  is  clear  that  there 
must  be  unusual  delay  in  forwarding  the  notice,  resulting  from 
a  pursuit  of  the  methods  detailed.  "When  would  the  super- 
intendent bring  it  to  the  postmaster's  notice?  This  does  not 
appear,  nor  is  it  shown  when  the  inquiry  would  be  made,  nor 
how  soon  after  obtaining  information  the  notice  would  be  sent- 
to  its  ascertained  destination.  This  seems  to  me  to  be  such 
an  interruption  of  the  regular  course  of  transmission  by  mail, 
as  to  exclude  any  rational  presumption  that  the  notice  was 
received  in  proper  time,  and  no  recovery  on  this  note  can  be 
supported  upon  the  evidence  as  it  stands. 

The  circuit  may  be  so  advised. 


THE   NORTHAMPTON   MUTUAL    LIVE   STOCK    INSURANCE 
COMPANY  v.  WILLIAM  TUTTLE. 

1.  The  plaintiff  is  an  insurance  company  of  the  State  of  Pennsylvania, 
its  principal  office  located  at  Easton,  in  that  state.  The  defendant 
made  an  application  in  this  state  to  the  company's  agent  resident 
here,  for  insurance  on  property  in  this  state,  and  paid  the  premium, 
taking  an  agreement  that  a  policy  was  to  be  issued  when  the  applica- 
tion was  approved  by  the  company,  and  if  not  approved  the  premium 
to  be  refunded.  The  application  was  taken  to  the  company's  office  in 
Easton,  there  approved,  and  a  policy  issued  and  there  mailed  to  the 
defendant.  Held,  that  this  contract  was  made  in  Pennsylvania,  and 
not  in  New  Jersey,  and  would  by  comity  be  enforced  here,  although 
the  agent  had  not  complied  with  the  statute  of  this  state  concerning 
foreign  insurance  companies. 

2.  A  contract  must  be  held  to  have  been  made  where  the  last  act  neces- 
sary to  complete  it  was  done,  when  no  mutual  act  remains  to  be  per- 
formed to  entitle  either  party  to  enforce  it. 

3.  In  this  case  the  contract  was  complete  as  soon  as  the  application  was 
accepted  and  the  policy  deposited  in  the  mail. 
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On  certiorari. 

Argued  at  June  Term,  1878,  before  Justices  Van  Syckel.,. 
Dixon  and  Reed. 

For  the  plaintiff,  J.  G.  Shipman. 
For  the  defendant,  B.  C.  Frost. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  plaintiff  brought  suit  before  a 
justice  of  the  peace  of  the  county  of  Warren,  to  recover  the 
amount  of  an  assessment  made  against  the  defendant  upon  a 
policy  of  insurance  issued  to  him  by  the  plaintiff  company. 
The  plaintiff  recovered  a  judgment  before  the  justice,  which 
was  reversed  in  the  Warren  Common  Pleas,  on  the  ground 
that  the  insurance  company,  plaintiff,  was  a  foreign  insurance 
company,  and  that  the  contract  was  a  New  Jersey  contract, 
negotiated  by  an  agent  in  New  Jersey,  contrary  to  our  statute. 
Mx.  Big.  435,  §  66 ;  lb.  436,  §  73. 

The  policy  was  dated  May  27th,  1872,  and  insured  defend- 
ant for  the  term  of  one  year.  An  assessment  was  made  July 
2d,  1872,  which  paid  the  company's  losses  to  that  date.  The 
losses  from  July  2d,  1872,  to  January  14th,  1873,  amounted 
to  about  $12,000,  and  this  sum  was  the  basis  of  the  assess- 
ment for  which  the  defendant  was  sued. 

The  property  insured  was  in  this  state,  where  the  defendant 
and  Thatcher,  one  of  the  directors  of  the  insurance  company, 
resided  when  the  policy  was  issued. 

The  application  was  signed  by  the  defendant  in  this  state, 
where  Thatcher  gave  him  a  receipt,  of  which  the  following  is 
a  copy : 

"Northampton  Mutual  Live  Stock  Insurance  Company,  of 
Northampton  county,  Pa. 

"Received  of  Wm.  Tuttle,  for  an  insurance  by  the  North- 
ampton Mutual  Live  Stock  Insurance  Company  against  loss 
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by  death  upon  the  animals  described  in  application,  the  sura 
of  one  dollar  and  thirty  cents,  being  the  amount  paid  for 
membership  for  the  term  of  one  year  from  the  27th  day  of 
May,  1872,  for  which  said  company  agrees  to  issue  a  policy 
to  said  applicant  when  the  application  is  approved,  and  if  not 
approved,  the  above  amount  to  be  refunded  to  the  said  appli- 
<^nt. 

"J.  B.  Thatcher, 
"Dated  May  27th,  1872.  Agent" 

Article  VI.  of  the  by-laws  of  the  company  provided  that 
the  agent  of  the  company  should  give  a  receipt  for  the  pre- 
mium paid,  and  that  the  insurance  should  take  effect  from 
that  time,  provided  the  application  was  approved  by  the  board 
of  directors,  or  its  executive  committee,  after  which  the  policy 
would  be  issued ;  and  if  not  approved,  the  money  would  be 
refunded. 

In  this  case  the  application  for  insurance  was  taken  by 
Thatcher  to  Easton,  in  the  State  of  Pennsylvania,  where  it 
was  approved  by  the  directors  of  the  company,  and  the  policy 
was  there  issued  and  sent  by  mail  to  the  defendant,  in  New 
Jersey. 

If  the  contract  of  insurance  was  made  in  the  State  of  Penn- 
sylvania, and  was  valid  there,  comity  requires  us  to  enforce  it 
here.     Columbia  Ins.  Co.  v.  Klnyon,  8  Vroom  33. 

This  case,  therefore,  turns  upon  the  question  whether  it  was 
made  in  this  state. 

Thatcher  acted  as  the  agent  of  the  company,  with  authority 
to  receive  applications.  He  received  the  defendant's  applica- 
tion, with  the  premium,  which  he  transmitted  to  the  company 
at  its  place  of  business  in  Pennsylvania.  By  the  express 
terms  of  the  receipt  given  by  the  agent  to  the  defendant,  the 
company  had  the  option  to  approve  the  application  and  issue 
a  policy,  or  to  reject  it  and  refund  the  premium.  It  was  a 
mere  proposition,  from  which  the  parties  might  have  receded, 
and  not  a  contract.  Approval  by  the  company  was  necessary 
to  ripen  it  into  a  contract.     Not  until  then  did  the  minds  of 
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the  parties  come  together,  and  invest  the  transaction  with  the 
attributes  of  a  valid  agreement.  The  contract  of  insurance 
must  be  regarded  as  having  been  made  when  the  company 
approved  the  defendant's  application,  and  issued  and  trans-, 
mitted  to  him  their  policy.  Hyde  v.  Goodnow,  3  N.  Y.  266 ; 
Huntley  v.  Merrill,  32  Barb.  626. 

The  contract  must  be  held  to  have  been  made  where  the 
last  act  necessary  to  complete  it  was  done. 

Although  there  is  some  conflict  in  the  cases,  I  think  the 
weight  of  authority  is,  that  when  the  offer  of  the  insured  was 
accepted,  and  the  policy  deposited  in  the  post-office  by  the 
company,  properly  addressed  to  the  insured,  the  contract  was 
made.  It  did  not  remain  incomplete  until  the  insured,  by 
receiving  the  policy,  was  notified  of  the  acceptance  of  his 
proposal. 

In  McCulloch  v.  Eagle  Insurance  Company,  1  Pick.  278, 
the  Supreme  Court  of  Massachusetts,  on  the  authority  of 
Cooke  v.  Oxley,  held  that  mailing  a  letter  acceding  to 
terms  offered  did  not  complete  the  bargain,  but  the  views 
expressed  by  the  court  were  modified  in  a  later  case,  reported 
in  10  Pick.  330. 

In  Adams  v.  Lindsell,  1  B.  &  Aid.  681,  the  bargain  was 
declared  to  be  perfected  when  the  letter  was  put  in  the  mail, 
giving  notice  to  the  other  party  of  the  acceptance  of  his  offer. 

This  question  is  ably  reviewed  by  Justice  Marcy,  in  3Iac- 
■tier  v.  Frith,  6  Wend.  103,  in  which  the  Court  of  Errors  over- 
ruled the  decision  of  Chancellor  Walworth,  that  to  make  a 
valid  contract  it  is  not  only  necessary  that  the  minds  of  the 
contracting  parties  should  meet  on  the  subject  of  the  contract, 
but  that  fact  must  be  communicated  to  each  other. 

The  same  rule  prevails  in  the  Supreme  Court  of  the  United 
States.  Tayloe  v.  3ferchants'  Fire  Insurance  Company,  9 
How.  390. 

It  has  also  the  unqualified  approval  of  Chancellor  Kent. 
•2  Kent's  Com.  (6th  ed.)  477. 

The  cases  in  this  state  are  to  the  same  effect.  Houghwout 
v.  Boisaubin,  3  C.  E.  Green  315  ;  Potts  v.  Whitehead,  5  C.  E. 
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Green  55 ;  Commercial  Insurance  Company  v.  Hallock,  3 
Butcher  645. 

In  the  case  last  cited,  Justice  Elmer  says :  "  It  being  well 
and  satisfactorily  established  as  law  that  the  acceptance  of  a 
proposition,  and  the  sending  notice  thereof  by  mail,  complete 
the  bargain,  although  the  letter  never  reaches  its  destination, 
it  follows  that  the  company  were  bound  by  what  they  did  on 
that  day,  and  had  no  power  afterwards  to  revoke  it." 

A  bargain  must  be  considered  as  closed  when  no  mutual 
act  remains  to  be  done  to  entitle  either  party  to  enforce  it. 

Under  the  adjudged  cases  it  seems  to  be  clear  that  if  the 
assured  had  suffered  loss  the  instant  after  the  policy  was 
mailed,  he  could  have  resorted  to  it  for  indemnity. 

The  case  in  hand  is  stronger  than  any  of  the  cases  cited, 
for  here,  by  the  express  terms  of  the  receipt,  there  was  a 
stipulation  on  the  part  of  the  company  to  issue  a  policy  when 
the  application  was  approved. 

After  the  approval  the  company  could  not  have  receded 
from  it,  but  would  have  been  bound  to  issue  the  policy. 
Their  obligation  to  do  so  did  not  depend  upon  notice  of  ac- 
ceptance to  the  insured,  but  upon  the  fact  of  acceptance. 

It  being  conceded  that  the  approval  of  the  application  was 
given  in  Pennsylvania,  and  the  policy  mailed  there,  the  con- 
tract must  be  adjudged  to  have  been  made  in  that  state,  and 
not  in  New  Jersey. 

The  contract,  therefore,  is  valid,  and  comity  requires  its 
enforcement  here.  Columbia  Fire  Insurance  Company  v. 
Kinyon,  8  Vroom  33. 

By  the  constitution  and  by-laws  of  the  company,  it  is  pro- 
vided, that  if  it  should  happen  that  the  funds  on  hand  be  in- 
sufficient to  pay  all  losses  and  expenses,  the  directors  shall, 
by  resolution,  levy  a  tax  on  the  members  of  the  company,  as 
their  policies  stand  unexpired  on  the  books  of  the  company, 
said  tax  to  be  levied  on  the  amount  insured. 

The  assessment  in  this  case  was  made  in  accordance  with 
this  by-law,  which  the  defendant,  as  a  member  of  the  plaintiff 
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company,  is  presumed  to  know,  and  is  required  to  conform  to. 
Northampton  Mutual  Company  v.  Stewart,  10  Vroom  486. 

The  judgment  of  the  Warren  Pleas;  that  the  contract  was 
void  under  the  statute  law  of  this  state,  was  erroneous,  and 
should  be  set  aside. 


STEPHEN  W.  WHITNEY  v.  THE   MEKCHANTS'   NATIONAL 
BANK  OF  NEWAEK. 

1.  A  demand  by  the  defendant  that  the  plaintiff's  attorney  declare 
whether  the  writ  of  summons  or  capias  was  issued  by  his  authority, 
and  the  plaintiff's  place  of  abode,  does  not  stay  the  running  of  the 
defendant's  time  to  plead. 

2.  If,  on  such  demand,  the  plaintiff's  attorney  refuse  to  declare  the  place 
of  abode,  or  so  long  omit  that  his  failure  amounts  to  a  refusal,  the 
plaintiff  can  proceed  no  further  in  the  action  without  leave  of  the 
court. 

3.  If  the  plaintiff  does  not  take  his  judgment  by  default,  before  or  during 
the  term  next  after  the  defendant's  failure  to  plead,  he  cannot  there- 
after have  such  judgment,  unless  he  first  rule  the  defendant  to  plead. 


In  case.    On  motion  to  vacate  order  setting  aside  judgment. 

Argued  at  June  Term,  1878,  before  Justices  Van  Syckel, 
Dixon  and  Reed. 

For  the  motion,  A.  S.  Jackson. 

Contra,  C.  Parker 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  In  this  action  of  assumpsit  the  declaration  was 
regularly  served  on  the  defendant,  on  September  5th,  1877, 
so  that  the  statutory  time  to  plead  expired  on  October  5th. 
On  September  20th,  1877,  the  defendant  demanded  of  the 

Vol.  xi.  2  h 
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plaintiff's  attorneys  that  they  should  declare  forthwith,  in 
■writing,  whether  the  writ  was  issued  by  them,  or  by  their 
authority,  and  also  the  place  of  abode  of  the  plaintiff.  To 
this  demand  no  response  was  made  until  March  9th,  1878, 
■when  the  plaintiff's  attorneys  answered  that  the  writ  was 
issued  by  them,  and  the  plaintiff  resided  in  the  city  of  New 
York,  and  gave  notice  that  they  had  filed  a  bond  for  costs, 
according  to  the  statute.  On  March  26th,  1878,  no  plea 
having  been  filed,  the  plaintiff  entered  a  rule  for  judgment 
by  default.  On  April  20th,  1878,  a  justice  of  this  court 
made  an  order  setting  aside  the  rule  for  judgment  as  irregu- 
Uar,  and  the  plaintiff  now  moves  to  vacate  that  order. 

This  motion  cannot  prevail.  The  time  to  plead  expired  on 
October  5th,  1877,  and  the  plaintiff  was  bound  to  take  ad- 
vantage of  the  defendant's  failure  to  plead,  before  or  during 
the  then  next  term  of  November,  or  else  to  rule  the  defend- 
ant to  plead  pursuant  to  section  one  hundred  and  thirteen  of 
the  practice  act.  Rev.,  p.  866.  The  plaintiff's  right  to  judg- 
ment by  default,  without  such  a  rule  on  the  defendant,  was 
gone  in  March,  1878.     Slack  v.  Reeder,  1  Vroom  348. 

The  plaintiff  urges  that  the  time  for  pleading  was  suspended 
'between  the  service  of  the  demand  for  the  plaintiff's  abode 
and  the  service  of  the  response  thereto,  and  hence  did  not 
expire  until  March  24th,  1878.  No  express  statutory  war- 
rant exists  for  this  contention,  but  he  insists  that,  as  the  de- 
mand of  residence  is  only  preliminary  to  the  demand  of 
security  for  costs,  and  this  latter  demand  suspends  the  time 
for  pleading,  so,  inferential ly,  does  the  former.  But  the 
demand  of  residence  is  not,  in  contemplation  of  law,  merely 
ancillary  to  the  demand  of  security  for  costs.  There  are 
other  purposes  which  the  statute  providing  for  it  was  in- 
tended to  accomplish,  and  it  is  of  use  in  other  cases  than 
where  the  plaintiff  is  non-resident  in  the  state.  We  should 
not,  therefore,  extend  the  purview  of  the  section,  (Rev., 
Practice  Act,  §  234,)  which  stays  the  running  of  the  time  to 
plead  on  the  service  of  a  notice  requiring  security  of  a  non- 
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resident  plaintiff,  to  a  notice  which  may,  with  equal  propriety 
and  efficacy,  be  served  on  a  resident  plaintiff. 

Nor  does  the  section  (Rev.,  Practice  Act,  §  4,)  under  which 
this  demand  was  served,  help  the  plaintiff.  That  provides 
that  if  the  attorney  shall  refuse  to  declare  the  place  of  abode 
of  the  plaintiff,  then  no  further  proceedings  shall  be  taken  in 
the  action  without  leave  of  the  court.  The  stay  is  made  de- 
pendent, not  on  the  demand,  but  on  the  refusal  to  declare. 
It  may  well  be,  that  as  the  statute  makes  it  the  attorney's 
duty  to  declare  forthwith,  a  failure  to  declare  for  nearly  six 
months,  or  for  any  period  longer  than  till  the  "  quarto  die 
post"  which  of  old  was  the  latest  day  of  indulgence,  may  be 
regarded  as  a  refusal  to  declare ;  but  the  consequence  of  such 
refusal  is  not  a  lengthening  of  the  defendant's  time  to  plead, 
but  a  prohibition  against  the  plaintiff's  taking  any  further 
proceedings  without  leave  of  the  court.  In  this  aspect,  there- 
fore, equally,  the  plaintiff's  entry  of  the  rule  for  judgment, 
sua  sponte,  was  unauthorized  and  irregular. 

The  motion  is  therefore  denied,  with  costs. 


STATE,  PATRICK   KIERNAN,  PROSECUTOR,  v.  THE  MAYOR 
AND  ALDERMEN  OF  JERSEY  CITY. 

1.  A  party  may  be  estopped  from  objecting  to  awards  for  street  openings, 
six  years  after  they  are  paid,  if  he  had  a  reasonable  opportunity  to 
object  before  they  were  paid,  and  was  silent. 

2.  An  award  for  street  openings  should  not  be  set  aside,  unless  the  parties 
in  whose  favor  it  was  made  are  before  the  court. 

3.  The  prosecutor  was  entitled  to  an  award  for  land  taken  in  opening  a 
street,  but,  in  the  report  of  commissioners  making  awards,  no  com- 
pensation was  given  to  him.  The  report  was  confirmed,  the  awards 
settled,  and  the  street  opened  in  1871.  The  prosecutor  made  no  objec- 
tion, and  placed  his  fence  on  the  street  line.  Held,  that  in  1878  he 
appeared  to  have  dedicated  to  public  use  the  land  taken,  and  could 
not  disturb  the  report  for  want  of  an  award  to  himself. 


On  certiorari. 
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Argued  at  June  Term,  1878,  before  Justices  Van  Syckel, 
Dixon  and  Reed. 

For  the  prosecutor,  Gilbert  Collins. 
For  the  defendants,  Leon  Abbett. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  The  certiorari  in  this  case  brings  up  the  pro- 
ceedings for  opening  Cornel ison  avenue  from  Academy  street 
to  Hudson  avenue,  in  Jersey  City.  The  objections  presented 
are  against  the  awards  for  lands  taken,  and  the  assessment 
upon  the  prosecutor's  land. 

The  first  objection  against  the  awards  is,  that  an  award  was 
made  to  J.  M.  C.  for  the  value  of  lands  which  he  had  al- 
ready dedicated  to  the  public  for  a  street.  This  objection,  as 
to  part  of  the  award  at  least,  comes  too  late.  The  claim  of 
the  prosecutor  is  that,  by  force  of  conveyances  made  to  him- 
self by  J.  M.  C.  as  early  as  September,  1866,  the  grantor  had 
dedicated  to  the  public  a  large  part  of  the  lands  for  which 
the  award  was  made.  The  prosecutor  is  therefore  chargeable 
with  knowledge  of  the  dedication.  The  award  was  made  in 
April,  1870.  Some  notice  thereof  was  given  by  the  munici- 
pality, and  the  prosecutor  complains  of  neither  its  form  nor 
its  publicity,  nor  does  he  intimate  that  he  was  not  aware  of  it. 
Under  these  circumstances,  it  is  a  reasonable  inference  that  he 
was  apprised  of  public  proceedings  which  so  closely  affected 
his  property.  He  then  interposed  no  objection,  and  in  Sep- 
tember, 1871,  the  city  paid  J.  M.  C.  a  large  sum  for  awards, 
which  was  necessary,  before  opening  the  street.  As  to  so- 
much  of  the  awards,  therefore,  the  prosecutor  cannot  be 
heard.  State,  Ryerson,  pros.,  v.  City  of  Passaic,  9  Vroom 
171.  As  to  the  residue  of  the  awards,  the  court  should  not 
render  any  judgment  impeaching  them,  unless  the  parties  in- 
terested in  their  maintenance  were  before  us.  Fleischauer  v. 
West  Hoboken,  10  Vroom  421 ;  Siedler  v.  Chosen  Freeholders 
of  Hudson,  Id.  632. 
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Upon  this  objection,  therefore,  we  cannot  interfere  with  the 
awards. 

The  prosecutor's  second  objection  is  that  no  award  was 
made  to  him  for  the  value  of  his  lands  taken.  The  sole  pur- 
pose of  setting  aside  the  awards  on  this  ground  is  that  he 
may  have  an  award  made  to  him.  But  on  the  case  as  it 
stands  before  us,  I  think  he  is  not  entitled  to  an  award.  His 
land  taken  was  a  strip  about  two  feet  by  about  two  hundred 
feet.  It  had  been  actually  thrown  open  to  the  public  as  early 
as  November,  1871,  and  at  some  period  between  that  time 
and  this  the  prosecutor's  fence  was  built  upon  the  new  line. 
No  complaint  is  heard  till  January,  1878,  and  no  explanation 
of  this  acquiescence  is  offered.  Nothing  conflicts  with,  but 
everything  accords  with,  the  idea  that  the  prosecutor  has 
dedicated  that  strip  to  public  use. 

Aside,  therefore,  from  the  consideration  that  the  proper 
parties  are  not  before  us,  this  reason  does  not  justify  our  in- 
terference. 

As  to  the  assessment  against  the  prosecutor,  the  defendants' 
counsel  concedes  that,  for  some  of  the  reasons  alleged,  it  is 
fatally  erroneous.  It,  therefore,  will  be  set  aside.  As  to  the 
awards  and  other  proceedings,  the  writ  will  be  dismissed. 
Costs  are  allowed  to  the  prosecutor,  except  the  costs  of  taking 
proofs. 


STATE,    ELIZABETH    C.  MORRIS  ET   AL.,  PROSECUTORS,  v. 
THE  MAYOR,  &c,  OF  JERSEY  CITY. 

Under  the  act  to  adjust  unpaid  assessments  in  Jersey  City,  approved 
March  26th,  1873,  (Pamph.  L.,  p.  442,)  those  assessments  are  not  con- 
clusive in  which  it  does  not  appear  that  the  commissioners  determined 
what  was  a  fair  and  reasonable  cost  for  the  improvement,  and  assessed 
only  that  cost  upon  the  lands  benefited,  in  proportion  to  the  benefit 
received. 


-On  certiorari. 
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Argued  at  June  Term,  1878,  before  Justices  Van  Syckel, 
Dixon  and  Reed. 

For  the  prosecutors,  Gilbert  Collins. 
For  the  defendants,  Leon  Abbett. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  In  the  proceedings  for  the  improvement  of 
North  Fourth  street  from  Grove  street  to  Coles  street,  in  Jer- 
sey City,  the  report  of  the  commissioners  of  assessment,  dated 
August  20th,  1870,  fails  to  state  upon  what  principle,  or  by 
what  rule,  the  assessment  was  made.  Similarly  defective  is 
the  report  of  the  commissioners  in  the  matter  of  improving 
North  Fifth  street  from  Grove  street  to  Jersey  avenue,  dated 
July  15th,  1870.  For  the  paving  and  grading  of  Erie  street 
from  Pavonia  avenue  to  North  Fifth  street,  the  commission- 
ers, on  May  6th,  1872,  report  that  they  assessed  the  expense 
upon  the  land  fronting  on  the  improvement,  in  proportion  to 
the  frontage. 

As  to  these  several  assessments,  the  commissioners  appointed 
under  the  act  to  adjust  unpaid  assessments  in  Jersey  City, 
approved  March  26th,  1873,  simply  adjudged  that  the  sums 
assessed  were  a  reasonable  and  fair  cost  for  the  improvements, 
and  that  the  assessments  should  be  in  all  things  confirmed. 
Writs  of  certiorari,  allowed  by  a  justice  of  this  court,  bring 
all  these  assessments  before  us  for  review. 

Unless  these  assessments  can  derive  support  from  the  statute 
just  mentioned,  they  must  fall,  according  to  repeated  decisions. 
State,  N.  B.  Rubber  Co.,  pros.,  v.  Commissioners,  &c.f  of  New 
Brunswick,  9  Vroom  190;  State,  Cronin,  pros.,  v.  Jersey  City, 
Id.  410. 

The  fifth  section  of  this  act  declares  that  when  any  assess- 
ment has  been  adjusted  or  confirmed  by  the  board  appointed 
under  it,  in  the  manner  pointed  out  by  the  act,  it  shall  be  a 
new  assessment,  and  shall  be  final  and  conclusive  upon  all 
parties.     The  act,  however,  authorizes  an  assessment  to  be 
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made  only  after  the  board  has  determined  what  was  the  fair 
and  reasonable  cost  of  the  improvement,  and  what  lands  were 
benefited  thereby ;  and  the  only  assessment  thereupon  sanc- 
tioned is  the  imposition  of  such  reasonable  cost  upon  the 
land  benefited,  in  proportion  to  the  benefits  received.  As  to 
such  assessments  alone,  therefore,  are  the  parties  concluded. 
The  assessments  now  in  question  do  not  appear  to  be  of  this 
character,  and  hence  they  must  be  set  aside,  with  costs. 

A  certiorari  was  also  allowed  to  bring  up  the  assessments 
for  the  construction  of  sewers  in  North  Second,  Third,  Fourth 
and  Fifth  streets,  Jersey  City,  one  of  which  was  made  about 
December  19th,  1870,  under  the  city  charter  then  in  force, 
(Pamph.  L.,  1870,  p.  1170,)  and  the  other  on  May  28th, 
1874,  by  the  commissioners  under  the  act  of  1873,  (Pamph. 
L.,  p.  442,)  already  cited.  The  return  to  this  writ  shows 
that  the  first  assessment  cannot  be  found  ;  but  the  only  mode 
pointed  out  by  the  charter  of  1870  for  assessing  the  costs  of 
constructing  sewers,  is  in  section  one  hundred  and  thirty- 
five,  which  requires  the  amount  to  be  paid  for  each  parcel 
of  ground  drained  to  be  fixed  in  proportion  to  dimension,, 
without  reference  to  situation  or  value.  The  assessment 
made  under  this  provision,  the  commissioners  to  revise  and 
adjust  simply  confirmed.  For  the  reasons  before  stated, 
these  assessments  must  also  be  set  aside,  with  costs. 


WILLIAM   C.  SPAEKS  v.  EDWARD   H.  STOKES,  TREASURER 
OF  THE  CITY  OF  MILLVILLE. 

1.  The  common  council  of  the  city  of  Millville  has  power  to  regulate 
the  sale  of  spirituous  liquors  by  druggists. 

2.  The  removal  of  the  section,  formerly  section  thirty-seven  of  the  inn 
and  tavern  act,  to  the  crimes  act,  section  sixty,  does  not  operate  to 
make  this  section  provide  the  only  method  of  punishing  violations 
of  the  illegal  sale  of  spirituous  liquors  in  Millville. 

3.  An  allegation  stating  the  sale  of  ardent  spirits  is  sufficiently  definite 
in  proceedings  to  enforce  these  ordinances. 
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4.  Where  there  is  no  objection  taken  at  the  trial  to  the  manner  of 
proving  an  ordinance,  and  the  magistrate  certifies  that  the  ordinance 
was  proved,  there  is  no  ground  for  objection  on  certiorari  that  the 
ordinance  was  not  properly  proved. 

5.  The  intent  manifested  by  the  passage  of  the  ordinance  was  to  restrict 
the  unlicensed  sale  of  spirituous  liquors  for  all  purposes. 

6.  Where  a  sale  for  medicine  is  not  within  the  ordinance,  it  is  still  a 
question  of  fact  whether  the  sale  was  one  made  in  good  faith  for 
medicinal  purposes,  and  if  no  erroneous  principle  of  law  is  ruled, 
and  there  is  evidence  from  which  the  magistrate  might  have  found 
that  the  sale  was  not  bona  fide,  there  is  no  ground  for  reversal. 


This  certiorari  brings  up  a  certain  judgment  in  favor  of  the 
treasurer  of  Millville,  against  one  William  C.  Sparks,  for  the 
amount  of  the  penalty  of  $20  due  for  the  violation  of  an 
ordinance  of  the  city  of  Millville.  The  section  of  the  ordi- 
nance, a  violation  of  which  was  the  ground  of  this  action,  is 
the  first  section  of  amended  ordinances  number  fifteen — "That 
if  any  person  or  persons  keeping  any  hotel  or  restaurant, 
shop,  or  other  place  of  public  resort,  shall,  without  a  license 
so  to  do,  first  had  and  obtained,  to  sell  or  otherwise  dispose  of, 
either  directly  or  indirectly,  or  cause  to  be  sold  or  disposed  of 
in  less  quantities  than  five  gallons,  on  his  premises,  any  wine, 
rum,  gin,  brandy,  or  other  ardent  spirits,  or  shall  expose  the 
same  for  sale  on  his  premises,  within  the  corporate  limits  of 
the  city  of  Millville,  such  person  or  persons,  on  conviction 
thereof  before  the  mayor  or  any  justice  of  the  peace,  shall 
forfeit  and  pay  for  every  such  offence  the  sum  of  $20,  with 
costs  of  suit,  recoverable  in  an  action  of  debt  in  the  name  of 
the  treasurer  of  the  said  city." 

The  power  to  pass  such  an  ordinance  is  alleged  to  exist 
under  section  seventeen  of  the  charter  of  Millville.  Laws  of 
1866,  p.  123.  This  gives  the  mayor  and  common  council  the 
right  to  license  any  innkeeper  and  retailer  of  spirituous 
liquors,  residing  in  said  city,  in  the  like  manner  and  on  the 
same  conditions  as  may  be  done  by  the  Court  of  Common 
Pleas. 

The  power  to  regulate  the  penalty  for  the  sale  of  liquor 
without  such  license  is  in  section  eighteen  of  the  charter. 
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The  power  to  provide  for  the  enforcement  of  ordinances  is 
contained  in  the  concluding  clauses  of  section  ten  of  the 
charter. 

Argued  at  June  Term,  1878,  before  Justices  Van  Syckel, 
Dixon  and  Reed. 

For  the  prosecutor,  James  J.  Reeves. 
For  the  defendant,  James  H.  Nixon. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  party,  who  admits  that  he  sold  spirituous 
liquor  within  the  limits  of  the  city  of  Millville,  on  the  24th 
of  December,  1877,  is  a  druggist  carrying  on  his  business 
there.  The  party  purchasing  produced  a  prescription  from  a 
physician,  and  the  liquor  was  furnished  to  him. 

The  counsel  for  the  prosecutor,  in  his  first  reason,  insists 
that  no  power  is  given  by  the  charter  of  the  city  of  Millville 
to  pass  an  ordinance  restraining  a  druggist  from  selling,  on 
prescription,  spirituous  liquors.  This  is  urged,  not  upon  the 
ground  that  the  legislature  could  not  have  conferred  this 
power  upon  the  common  council,  but  upon  the  ground  that 
the  charter,  as  it  is  framed,  does  not  contain  this  power. 

The  contention  is,  that  the  power  granted  is  to  license  "  inn- 
keepers and  retailers  of  spirituous  liquors,''  and  that  descrip- 
tion does  not  include  druggists.  But  the  moment  a  druggist 
vends  such  liquor  under  five  gallons  in  that  city,  he  at  once 
obviously  becomes  a  retailer,  in  the  same  manner  that  any 
other  person  acquires  that  character,  who  retails. 

The  following  section  provides  that  it  shall  not  be  lawful 
for  any  person  to  sell,  &c,  without  license.  I  have  no  doubt 
that  the  power  conferred  is  broad  enough  to  cover  this  ordi- 
nance. 

It  is  quite  clear  that  the  mayor  and  common  council  had  in 
•mind  this  class  of  merchants  when  they  passed  this  amended 
ordinance. 
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The  ordinance  of  which  it  was  an  amendment  had  an  ex- 
ception to  the  general  restraining  clause  controlling  the  vend- 
ing of  liquors,  excepting  from  its  operation  such  liquors  as 
shall  be  compounded  and  intended  to  be  used  as  a  medicine. 
The  amendment  deliberately  cut  out  this  exception,  with  the 
obvious  design  to  place  the  sale  of  liquor,  for  all  purposes, 
under  the  control  of  the  licensing  power  of  the  common 
council. 

Nor  is  there  any  force  in  the  contention  that  section  sixty 
of  the  crimes  act  is  still  in  force,  and  that  it  provides  the 
only  method  of  punishing  the  act  of  selling  liquor  without 
license.  It  is  only  necessary  to  remark  that  the  section  now 
in  the  crimes  act  is  not  operative  within  the  city  of  Mill- 
ville.  That  section  was,  until  the  revision,  a  part  of  the  act 
concerning  inns  and  taverns. 

By  an  act  of  1874,  (Laws  of  1874,  p.  93,)  it  was  enacted 
that  none  of  the  provisions  of  the  inn  and  tavern  act  should 
apply  to  cities  whose  ordinances  provided  for  the  unlicensed 
sale  of  spirituous  liquors.  At  the  time  of  the  passage  of 
this  act,  the  legislature  obviously  meant  the  inn  and  tavern 
act  with  section  thirty-seven  still  there. 

The  act  was  in  force  in  that  shape  until  January  1st,  1875. 

It  is  next  said  that  the  demand  alleges  the  sale  of  ardent 
spirits,  and  that  this  is  not  a  sufficiently  definite  statement  of 
the  kind  of  liquor  sold.  In  support  of  this  view  we  are  re- 
ferred to  the  case  of  State  v.  Fox,  1  Harr.  152. 

It  was  held  in  that  case  that  such  a  statement  in  an  indict- 
ment, found  under  the  inn  and  tavern  act,  was  insufficient. 
This  rule  was  changed  by  the  legislature,  (Laws  of  1838,  p. 
241,)  and  rule  established  that  such  a  change  was  sufficient. 
The  act  applies  only  to  pleading  in  indictments,  but  the  scope 
of  the  act  is  as  broad  as  the  operation  of  the  rule  in  the  de- 
cided case.  As  a  precedent,  therefore,  it  is  of  no  force  beyond 
the  convincing  influence  of  its  argument. 

I  think  the  rule  stated  in  it  is  too  strict.  Ardent  spirits  it 
is  possible  to  distinguish.  A  charge  that  a  party  has  sold 
ardent  spirits  is  sufficiently  certain  to  afford  any  person  an 
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opportunity  to  make  an  intelligent  defence.  The  detection 
of  each  of  the  varieties  of  ardent  spirits  as  now  compounded 
or  manufactured  would  baffle  the  skill  of  an  expert.  I  think 
the  legislative  rule  a  wholesome  and  proper  one  in  itself,  and 
that  its  adoption  is  further  desirable  from  the  fact  that  it  pro- 
duces uniformity  in  the  pleadings  in  proceedings  of  all  kinds 
for  enforcing  the  licensing  acts. 

There  will  be  one  rule  whether  the  proceeding  is  by  indict- 
ment, information  or  action. 

It  is  next  urged  that  there  was  no  proof  upon  the  trial  that 
the  ordinance  in  question  was  ever  passed  or  went  into  effect. 
The  justice,  however,  certifies  that  the  ordinance  was  proved. 
No  objection  seems  to  have  been  taken  to  the  manner  of 
proof,  nor  is  there  any  certificate  of  the  manner  of  proving 
it.  The  certificate  of  the  justice,  as  it  appears,  is  sufficient 
evidence  of  the  fact  that  the  ordinance  was  proved  properly. 

It  is  also  urged,  as  the  main  contention  in  the  case,  that  the 
ordinance  as  it  stands  does  not  interdict  the  sale  of  liquor  as  a 
medicine,  upon  prescription.  It  is  insisted  that  the  spirit  of 
this  ordinance,  as  of  all  excise  laws,  is  to  control  and  regulate 
the  vending  of  spirituous  liquors  as  a  beverage,  not  as  a  medi- 
cine. It  is  said  that  the  necessities  of  sickness  may  be  so 
urgent  as  to  override  the  letter  of  the  act,  and  a  sale  for  such 
purposes  be  without  the  intent  of  the  legislation.  That  it 
was  the  intention  of  the  city  council  in  this  instance,  by  the 
passage  of  this  ordinance,  to  require  a  license  to  sell  for  medi- 
cine as  well  as  for  beverages,  is  already  displayed  by  a  com- 
parison between  the  original  and  the  amended  ordinance. 

Without  such  evidence  of  intent,  but  taking  the  ordinance 
as  it  stands,  the  decided  weight  of  authority  is  that  there  can 
be  no  such  exception  engrafted  upon  it  as  the  counsel  for  the 
prosecutor  claims.  State  v.  Brown,  31  Maine  522  ;  People  v. 
Safford,  5  Denio  112  ;   Commonwealth  v.  Sloan,  4  Cush.  o2. 

But  if  such  an  exception  could  be  permitted,  namely,  that 
a  bona  fide  sale  of  liquor  as  a  medicine  was  without  the  mean- 
ing of  the  statute,  I  do  not  think  it  would  aid  the  prosecutor. 

The  question  of  good  faith  must  always  be  a  question  of 
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fact  for  the  magistrate.  No  intimation  has  ever  gone  so  far 
aa  that  the  mere  pretended  sale  for  such  a  purpose  is  a  de- 
fence, or  that  having  a  prescription  is  conclusive  as  to  the 
intent  of  the  vendor. 

A  prescription  for  a  gallon,  or  a  half  dozen  prescriptions  a 
<lay  to  the  same  party,  would  be  obviously  a  bald  evasion  of 
the  statute.  The  character  of  the  man  who  prescribes,  the 
health  and  habits  of  the  man  for  whom  the  prescription  is 
given,  and  other  circumstances,  are  guides  which  would  justify 
the  judicial  officer  in  ignoring  the  exception,  because  the  sale 
was  one  not  made  in  good  faith.  Now  it  does  not  appear 
what  view  of  the  law  the  justice  of  the  peace  in  the  present 
instance  held  upon  this  point.  All  the  evidence  of  the  de- 
fendant was  admitted  as  to  the  manner  of  the  sale. 

No  ruling  of  the  justice  was  demanded  upon  the  question 
whether  a  bona  fide  sale  for  medicine,  upon  prescription,  was 
a  defence.  No  offer  to  prove  this  was  made,  and  a  ruling 
requested.  The  justice  simply  entered  judgment  for  the  plain- 
tiff upon  the  case  as  it  stood,  which  is,  in  this  proceeding,  the 
case  certified  to  us. 

Upon  this  evidence  I  think  the  justice  could  have  found 
that  the  sale  of  this  liquor  was  not  made  under  such  cir- 
cumstances as  to  impress  the  vendor  that  its  use  was  to  be 
medicinal. 

The  prescription  was  not  produced  at  the  trial.  He  did 
not  know  whether  he  took  it  from  the  purchaser.  He  did 
not  know  whether  it  was  on  his  files.  The  physician  gave  it 
without  asking  a  word  about  the  party's  health.  He  was 
merely  asked  for  a  prescription  for  liquor.  From  all  the  cir- 
cumstances, I  think  there  is  no  error  upon  this  point. 

The  point  that  this  ordinance  restrains  trade  and  creates  a 
monopoly,  has  been  too  frequently  exploded  to  be  seriously 
discussed.  The  right  to  exercise  the  police  power  with  which 
the  state  is  invested,  is  the  authority  under  which  this  class 
of  legislation  is  sustained. 

The  justice  acted  properly  in  refusing  to  allow  a  jury. 
That  in  this  trial  the  magistrate  did  not  sit  as  justice  of  the 
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peace,  but  as  a  magistrate  of  the  city  adjudicating  complaints 
for  violations  of  city  ordinances,  and  also  that  the  defendant 
was  not  entitled  to  a  jury  trial,  is  the  result  of  the  ruling  in 
McGear  v.  Woodruff,  4  Vroom  213. 

The  complaint  states  the  amount  sold  to  be  less  than  five 
gallons,  and  in  this  respect  is  sufficient. 


CASES  AT  LAW 


DETERMINED    IN    THE 


COURT  OF  ERRORS  AND  APPEALS 


STATE  OF  NEW  JERSEY, 

NOVEMBER  TERM,  1878. 


BENJAMIN    HUNTER,    PLAINTIFF    IN  ERROR,    AND   THE 
STATE  OF  NEW  JERSEY,  DEFENDANT  IN  ERROR. 

1.  A  single  good  count  in  an  indictment  is  sufficient,  on  error  brought, 
to  support  the  judgment. 

2.  Descriptive  inconsistencies  in  the  several  counts  of  an  indictment, 
with  respect  to  the  place  of  the  death  of  the  victim  of  a  murder,  or  of 
the  instruments  used,  do  not  show  that  several  felonies  are  embraced 
in  such  indictment :  in  legal  intendment  but  a  single  offence  is 
described. 

3.  When  declarations  of  a  third  party  are  the  natural  and  inartificial 
concomitants  of  an  act  done  by  him,  and  are  explanatory  of  such  act, 
and  such  act  is  a  part  of  the  res  gestce,  such  declarations  are  not  hear- 
say, and  are  admissible. 

4.  A.,  the  man  afterwards  murdered,  made  statements  to  his  son,  and 
wrote  a  note  to  his  wife,  a  few  hours  before  leaving  home  on  the  night 
of  the  murder,  to  the  effect  that  he  was  going  to  the  city  of  C.  on  busi- 
ness, and  that  the  prisoner  was  going  with  him — held,  such  statements, 
both  oral  and  written,  were  admissible  as  explanations  and  prepara- 
tions of  the  act  of  going  from  home. 

5.  The  admission  of  illegal  testimony  will  not  avoid  a  judgment  on  error, 
if  it  plainly  appears  that  such  testimony  could  not  have  injuriously 
affected  the  defendant  on  the  merits  of  the  case. 
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6.  When  a  mortal  blow  is  given  within  the  jurisdiction  of  this  state,  and 
the  death  of  the  victim  occurs  within  the  jurisdiction  of  another  state, 
the  courts  of  this  state  have  cognizance  of  the  crime  by  force  of  the 
seventy-eighth  section  of  the  act  relating  to  criminal  procedure. 


This  cause  came  before  this  court  by  writ  of  error,  to 
remove  to  this  court  the  judgment  of  the  Court  of  Oyer  and 
Terminer  of  the  county  of  Camden. 

At  the  May  Term,  1878,  of  said  court,  Benjamin  Hunter 
was  indicted  and  tried  for  the  murder  of  John  M.  Armstrong. 
The  jury  rendered  a  verdict  of  murder  in  the  first  degree,  and 
judgment  was  entered  upon  the  verdict. 

On  the  trial,  a  number  of  exceptions  were  taken  to  the  evi- 
dence and  to  the  charge  of  the  court,  the  substance  of  which 
sufficiently  appears  in  the  opinion  of  the  court. 

For  the  plaintiff  in  error,  George  M.  Robeson. 

I.  The  first  count  of  the  indictment  contains  no  averment 
of  the  place  at  which,  or  jurisdiction  within  which  Armstrong 
died,  except  by  inference  from  the  place  where  the  blow  is- 
alleged  to  have  been  given,  as  this  is  the  only  averment  of 
place  in  the  count,  and  this  is  an  averment  of  his  death  in 
New  Jersey. 

II.  The  sixth  count  of  the  indictment  contains  no  aver- 
ment of  death  at  all.  If  the  averment  of  the  time  and  place 
of  death  is  contained  in  the  general  averment  of  the  murder 
made  in  the  count,  then  it  is  an  averment  of  the  death  of 
Armstrong  in  the  State  of  New  Jersey. 

III.  These  two  counts,  then,  aver  the  death  of  one  John 
M.  Armstrong,  who  died  in  the  State  of  New  Jersey,  but  the 
remaining  four  counts  of  the  indictment  each  aver  the  death 
of  one  John  M.  Armstrong,  who  died  in  the  State  of  Penn- 
sylvania. 

This  is  not  a  different  form  of  averment  of  the  same  crime, 
but  the  two  classes  of  counts  directly  and  positively  aver  two- 


NOVEMBER  TERM,  1878.  497 

Hunter  v.  State. 

different  things,  which  are  impossible  to  be  in  the  same, 
namely,  the  first  and  sixth,  the  death  of  a  John  M.  Arm- 
strong, who  died  in  the  State  of  New  Jersey;  and  the 
remaining  four  counts,  the  death  of  a  John  M.  Armstrong 
who  must  have  been  a  different  person,  since  he  died  in  the 
State  of  Pennsylvania.  There  is  no  word  used  in  any  of  the 
counts  to  show  that  the  same  Armstrong  is  meant  in  each, 
but  the  counts  are  kept  specially  distinct,  by  designation  in. 
each,  as  one  John  M.  Armstrong. 

This  shows  an  indictment  containing  two  distinct  charges 
of  felony  and  murder  done  by  the  prisoner  on  two  different 
persons ;  one  set  out  and  charged  in  the  first  and  sixth  counts-, 
and  the  other  in  the  remaining  four  counts  of  the  indictment. 
This  makes  the  indictment  multifarious,  incongruous,  and  bad. 

IV.  The  prisoner  was  injured :  because,  if  he  was  pre- 
sented and  put  on  trial  for  two  murders,  he  was  entitled  at 
least  to  double  the  number  of  challenges. 

It  matters  not  that  the  state  proved  but  one  charge ;  if  the 
prisoner  was  by  it  put  on  trial  for  two,  he  was  entitled  to  all 
his  rights  under  both,  as  his  trial  progressed ;  and  to  be 
deprived  of  any  one  of  them  was  to  be  injured. 

Whart.  on  Or.  Law  416;  Rex  v.  Vandercomb,  2  Leach  C.  C. 
816  ;  Rex  v.  Hurley,  2  M.  &  R.  524 ;  Updegraff  v.  Com.,  6- 
Serg.  &  R.  5;  Wash  v.  Stale,  14  Sm.  &  M.  120;  Rev.,  p. 
280,  §  72. 

V.  The  judgment  in  this  case  ought  to  be  reversed,  be- 
cause John  M.  Armstrong,  who  is  alleged  to  have  been 
murdered  by  the  prisoner,  died  out  of  the  State  of  New 
Jersey,  and  in  the  State  of  Pennsylvania,  and  within  the 
separate  territory  and  exclusive  jurisdiction  of  the  said  State 
of  Pennsylvania. 

Thus  the  death  and  the  crime  of  murder  took  place  out  of 
the  jurisdiction  of  the  State  of  New  Jersey,  and  within  another 
acknowledged  and  exclusive  jurisdiction,  and  so  beyond  the 
judicial  knowledge  and  cognizance  of  the  Court  of  Oyer  and 
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Terminer  of  the  county  of  Camden,  to  which  the  indictment 
was  presented,  and  where  the  judgment  was  rendered. 

Under  these  circumstances  the  death  could  not,  at  common 
law,  be  inquired  of  by  the  grand  jury  of  the  county  of 
Camden,  nor  the  prisoner  be  tried  for  the  crime  of  which  it 
was  an  essential  part,  by  the  courts  of  said  county. 

1.  Murder  is  defined  to  be  the  killing,  with  malice  afore- 
thought, by  a  person  of  discreet  age  and  sound  mind,  of  a 
human  being  under  the  peace  of  the  state. 

Murder  is  a  complex  term,  denoting  several  facts,  of  which 
the  death  of  the  party  is  the  most  essential. 

a.  It  consists  of  felonious  violence  against  a  living  being — 
which  amounts  to  a  different  crime,  until  it  is  changed  to 
murder  by  the  death  of  the  victim. 

b.  The  death  of  the  victim. 

The  death  is  an  essential  element  of  the  crime  of  murder, 
without  which  it  cannot  exist. 

2   Co.  Inst.  318;    1   Hale  P.   C.  426;  Bruton  v.  Morris, 

Hob.  183;    United  States  v.  McGill,  4  Bail.  429;  S.  C,  1 

Wash.  C.  C.  465;    United  States  v.  Armstrong,  2  Curtis  451 ; 

Commonwealth  v.  Parker,  2  Pick.  558 ;  State  v.  Pauley,  12 

Wis.  538. 

That  this  was  a  necessary  constituent  of  the  crime,  is  also 
shown  by  every  case  which  holds  that,  where  the  death  occur- 
red within  a  different  jurisdiction  from  the  blow,  the  offence, 
as  a  whole,  could  not,  at  common  law,  be  tried  in  the  juris- 
diction where  the  blow  was  struck.  It  was  generally  held 
that  it  could  not  be  tried  in  either  jurisdiction. 

It  was  not  triable  where  the  different  constituent  parts  hap- 
pened in  different  counties,  for  the  grand  inquest  of  neither 
could  inquire  of  the  whole. 

1  Chitby  Or.  L.  178;  2  Id.  733;  1  Hale  P.  C.  651;  1 
East  Or.  L.  361. 

Nor  where  the  different  parts  happened  within  the  juris- 
diction of  different  courts,  so  that  neither  has  cognizance  of 
ihe  whole. 
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Bulwer's  case,  7  Rep.  2 ;  Constable's  case,  2  Rep.  93 ;  1 
East  Or.  L.  366 ;  1  Hale  P.  C.  426 ;  1  C kitty  Or.  L.  180. 

The  death,  then,  is  the  very  part  of  the  occurrence  without 
which  the  crime  of  murder  does  not  happen. 

It  may  be  said  that  the  criminal  act  of  the  murderer  is 
complete  without  the  death — that  his  part  is  done,  and  the 
crime,  for  him,  complete;  but  such  is  not  the  law. 

The  question  is  not  one  of  moral  guilt. 

When  the  essential  parts  of  the  crime  of  murder  happened 
in  different  jurisdictions,  there  was  no  means  of  trying  it, 
without  the  interference  of  legislative  power,  efficient  for  the 
purpose. 

2.  This  was,  in  England,  in  several  instances,  found  to 
be  the  case,  and  created  great  difficulty  and  inconvenience. 
Yet,  the  general  jurisdiction  of  the  English  government,  as 
claimed  and  asserted,  covered,  in  each  instance,  by  reason  of 
jurisdiction  of  the  places  or  the  parties,  the  whole  subject 
matter  of  the  crime. 

a.  Thus,  in  the  case  of  different  counties  or  courts,  each 
having  jurisdiction  of  some  part  of  the  crime,  the  sovereignty 
of  the  British  Empire  covered  all,  and  it  needed  only  an 
expression  of  the  legislative  will  to  determine  which  county 
or  court  should  have  exclusive  jurisdiction. 

b.  And  the  sovereignty  was  held  to  extend  to  all  the  prov- 
inces and  dependencies,  on  the  seas,  and  wherever,  on  account 
of  the  nature  of  the  place  or  the  crime,  the  offence  would  be 
held  to  be  against  the  peace  and  sovereignty  of  all  civilized 
nations. 

c.  It  was  sometimes  extended,  by  reason  of  her  claimed 
continuous  sovereignty,  over  any  one  once  her  subject. 

d.  And  the  difficulties  and  inconveniences  arising  out  of 
the  internal  division  of  her  several  localities,  or  the  divided 
jurisdiction  of  her  several  courts,  were  met  and  disposed  of 
as  they  arose,  by  various  acts  of  parliament,  passed  for  the 
purpose. 

2  Geo.  II.  31,  etc. 
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.').  But  these  acts  did  not  attempt  to  arrogate  to  the  sover- 
eignty of  the  empire  any  new  jurisdiction  not  before  claimed, 
nor  to  create  or  define  any  new  offence,  but  merely  fixed  the 
place  of  trial,  or  the  court  which  should  have  cognizance  of 
the  offence,  which  already  existed  against  English  law. 

Whenever  the  original  common  law  definition  did  not  cover 
the  crime,  and  bring  it  within  the  claimed  general  jurisdic- 
tion of  English  law,  as  when  committed  in  another  jurisdic- 
tion, by  a  person  not  a  subject  of  England,  then  the  words  of 
the  statute,  however  broad,  were  not  held  to  apply. 

Rex  v.  Hehham,  4  C.  &  P.  394;  Rex  v.  Mattos,  7  C.  &  P. 
458 ;  Rex  v.  Depardo,  1  Taunt.  26 ;  Reg.  v.  Lewis,  7  Cox 
C.  C.  278 ;  Reg.  v.  Keyn,  L.  R.,  2  Ex.  Div.  63 ;  1  Russ.  on 
Or.  553. 

No  state — not  even  the  British  Empire,  with  her  claim  of 
almost  universal  jurisdiction  over  the  world  of  waters  and 
the  dim  and  distant  lands  that  lay  beyond — ever  assumed  to 
punish  an  offence  which  she  did  not  claim  to  be  against  her 
own  peace  and  sovereignty,  or,  what  was  the  same  thing, 
against  the  peace  of  the  human  race. 

And  the  quality  or  character  "against  the  peace  of  the 
human  race"  obtained  only  where  the  place  was  without  any 
organized  affirmative,  exclusive  jurisdiction,  but  was  common 
to  all  nations. 

It  follows  that,  if  the  whole  crime  is  to  be  punished  by 
any  government,  the  whole  must  be  against  the  peace  and 
sovereignty  of  the  government  punishing  it. 

And  this  may  be  done  when  the  dissevered  parts  come 
together  under  one  general  sovereignty,  which  has  power  to 
bring  them,  as  a  whole,  within  one  particular  jurisdiction, 
and  has  exercised  that  power. 

But  they  must  all  be  within  the  actual  or  constructive  juris- 
diction of  a  state,  to  give  that  state  power  to  provide  for  the 
punishment  of  the  complete  crime. 

Our  statute  of  1797  (Rev.,  p.  282,)  by  Judge  Paterson, 
was  passed  to  reach  the  same  point  as  the  English  statute. 
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4.  If  any  essential  part  of  the  complete  crime  happen 
within  another  exclusive  jurisdiction,  the  state  cannot  have,  at 
common  law,  or  take,  by  force  of  its  own  statutes,  jurisdic- 
tion of  the  complete  crime.  Nor  can  its  courts  have  judicial 
knowledge  of  the  part  happening  within  another  exclusive 
jurisdiction. 

State  v.  Carter,  3  Dutcher  499 ;  State  v.  Wyckoff,  2  Vroom 
65;  State  v.  Knight,  1  Taylor  65;  People  v.  Gardner,  2  Johns. 
477 ;  State  v.  Le Blanch,  2  Vroom  82. 

In  construing  our  statute,  we  may  fairly  presume  that  the 
legislature  only  meant  to  go  to  the  limit  of  its  power.  It  is 
a  general  rule  of  construction  of  statutes,  that  they  are  to  be 
so  construed  as  to  apply  only  to  those  persons  and  places 
which  are  within  the  jurisdiction  of  the  legislative  power. 

Max.  on  Stat.  123;  Reg.  v.  Keyn,  supra. 

The  question,  as  it  arises  between  independent  states,  is 
entirely  different  from  that  between  different  parts  of  the 
same  state. 

State  v.  LeBlanch,  2  Vroom  83. 

After  giving  to  the  jurisdiction  of  a  state  its  largest  scope 
ever  claimed  for  it,  we  find  it  always  limited  and  stopped 
where  it  reaches  the  boundary  of  another  independent  and 
exclusive  jurisdiction. 

The  right  to  punish  crime  when  committed  within  the 
jurisdiction  of  another  state,  has  never  been  acknowledged 
as  a  right,  much  less  claimed  as  an  obligation. 

United  States  v.  Pirates,  5  Wheat.  197. 

And  we  have  never  claimed  it,  either  on  foreign  soil  nor 
on  the  high  seas,  on  a  foreign  ship,  under  the  act  of  1790. 
Ch.  36,  §  12. 

United  States  v.  Palmer,  3  Wheat.  610;  United  States  v. 
Klintoch,  5  Wheat.  144;  United  States  v.  Davis,  2  Sumn. 
485;  United  States  v.  McGill,  1  Wash.  C.  C.  463;  United 
States  v.  Jackalow,  1  Black  484. 

5.  The  language,  then,  of  the  New  Jersey  statute,  (Rev.,  p. 
282,  §  78,)  however  broad,  cannot  be  construed  to  include  a 
orime  done  in  any  exclusive  foreign  jurisdiction. 
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The  jurisdiction  of  our  state  is  co-extensive  with  our  terri- 
tory, and  the  power  of  our  laws  extends  no  farther. 

"Criminal  laws  are  in  their  nature  local,  and  confined  in 
tbeir  operation  within  the  limits  of  the  state  within  which 
they  are  enacted."     State  v.  Le Blanch,  2  Vr.  87. 

Jurisdiction  is  the  power  of  exclusive  legislation.  Mar- 
shall,  Ch.  J.,  U.  S.  v.  Bevans,  3  Wheat.  388. 

Another  state  cannot  invade  by  her  courts,  nor  by  the  action 
of  her  legislature,  this  exclusive  jurisdiction,  nor  take  judicial 
cognizance  of  a  thing  which  happened  within  it. 

She  can  no  more  take  judicial  cognizance  of  a  part  of  a 
crime  than  of  the  whole  crime — the  fact  is,  she  cannot  have 
judicial  knowledge  of  it  for  the  purpose  of  making  its  estab- 
lishment the  foundation  of  her  judgment. 

She  may,  perhaps,  take  judicial  knowledge  of  a  part  of  a 
crime  which  happened  outside  of  her  own  jurisdiction,  if  not 
within  any  other  recognized  exclusive  jurisdiction,  but  only 
upon  the  ground  that  a  crime  committed  upon  territory 
common  to  all  states,  or  against  all  states,  and  of  consequence 
against  her. 

6.  The  State  of  New  Jersey  undertook,  by  the  provisions  of 
the  statute  above  referred  to,  to  remove  the  difficulties  which 
at  common  law  existed  in  regard  to  some  murders  which  hap- 
pened within  her  jurisdiction,  actual  or  constructive. 

Either  those  which  happened  wholly  within  her  jurisdic- 
tion, but  within  different  county  jurisdictions,  and  over  which 
she  had  exclusive  control. 

Or  those,  some  of  the  constituent  parts  of  which  happened 
within  her  own  territory  and  appropriate  jurisdiction,  while 
the  other  parts  happened  outside  of  her  exclusive  jurisdiction 
indeed,  but  yet  in  localities  not  the  subject  of  exclusive  juris- 
diction of  any  other  state,  but  so  situated  and  circumstanced 
that,  by  drawing  acts  there  happening  to  herself,  and  sub- 
jetting  them  to  her  laws,  she,  in  so  doing,  would  not  invade 
or  interfere  with  the  prerogatives  and  exclusive  jurisdiction 
of  any  other  state. 

This  was  all  she  could  do. 
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The  preservation  intact  of  the  separate  and  exclusive  juris- 
dictions of  our  states  is  of  far  more  consequence  than  the 
establishment  of  any  particular  crime,  however  cruel,  or  the 
punishment  of  any  offender,  however  guilty. 

For  this  purpose  New  Jersey  adopted  a  law  which  had 
already  been  enacted  and  construed  in  England,  and  re- 
enacted  it  in  the  exact  words. 

A  law  which  had  grown  out  of  the  necessities  of  the  British 
Empire,  and  had  been  enacted  to  cover  crimes  happening  in 
some  unorganized  possessions  of  her  own. 

A  law  which  had  been  construed  by  the  courts  of  England 
not  to  cover  with  its  broad  and  unrestricted  terms  any  crime 
happening  within  a  foreign  jurisdiction. 

E.  v.  Lewis,  7  Cox  C.  C.  278 ;  E.  v.  Mattos,  7  C.  &  P. 
458. 

In  providing  for  the  difficulties  within  her  jurisdiction,  she 
added  this  provision  to  the  same  law,  to  provide  for  crimes 
which  fell  to  her,  because  the  only  part  which  happened 
within  the  territory  of  any  organized  government  happened 
within  hers. 

The  language  used  is  apt  for  the  purpose,  and  not  apt  nor 
effective  to  extend  the  purview  of  the  statute  further,  if  she 
had  such  power,  and  so  desired. 

The  words  "  upon  the  sea,  or  at  any  place  out  of  the  juris- 
diction of  the  state,"  would  carry  no  more  force  than  is  here 
claimed,  even  if  the  state  had  power  for  more. 

The  words  "at  any  place  out  of  the  jurisdiction  of  the 
state,"  are  qualified  and  restrained  in  construction  by  the 
words  "  upon  the  sea,"  and  must  mean,  by  every  law  of  statu- 
tory construction,  places  like  the  sea,  in  their  jurisdictional 
character  and  relations. 

This  is  the  construction  given  to  this  language  by  the  court 
in  the  case  of  State  v.  Carter,  3  Dutcher  499 — the  only  case  in 
this  state  where  this  statute  received  a  legal  construction. 

That  this  construction  is  right,  is  evidenced  by  the  English 
cases  cited. 
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That  it  is  right,  will  appear  from  an  examination  of  the 
statute  itself,  in  the  light  of  reason  and  common  sense. 

If  any  person  shall  be  "  feloniously  stricken"  upon  the  sea, 
or  at  any  place  out  of  the  jurisdiction  of  this  state. 

If  the  blow  was  contemplated  as  happening  within  any 
other  organized  jurisdiction,  who  shall  say  that  it  was  a  felo- 
nious blow  when  it  was  stricken,  and  by  what  test  and  by 
what  court  shall  that  question  be  tried  ? 

It  may  not  have  been  felonious  where  it  was  struck.  There 
may  have  been  no  such  thing  as  felony,  in  our  sense  of  the 
term,  known  to  the  law  of  that  jurisdiction. 

Again,  the  person  giving  the  blow  may  be  punishable  in 
the  jurisdiction  where  it  was  given — is  he  to  be  punished  here 
also  ;  and  can  he  have  the  ordinary  pleas  of  former  acquittal, 
or  punishment,  or  of  pardon  ? 

Again,  the  punishment  of  the  blow  in  the  jurisdiction  may 
be  different  where  it  happened — shall  its  nature  and  its  pen- 
alty change  by  the  act  of  the  party  ? 

The  act  speaks  of  such  murder.  If  the  blow  was  in  a  foreign 
jurisdiction,  who  shall  say  it  was  murder — what  law,  which 
code,  which  jurisdiction  shall  determine? 

Again,  the  act  speaks  of  the  offence  of  such  accessory.  If 
his  crime  was  committed  within  another  jurisdiction,  who 
shall  say  what  his  offence  was,  and  who  fix  his  punishment  ? 

These  difficulties  arise,  of  course,  only  where  the  action  was 
out  of  the  jurisdiction  ;  but  the  construction  of  the  statute, 
the  language  and  the  law  is  the  same  in  effect  for  both 
branches. 

There  can  be  no  distinction  between  the  alternative  things 
presented  by  this  statute. 

They  are  presented  in  the  same  language,  in  the  same 
clause  of  the  same  statute.  The  same  words,  descriptive  of 
the  place  intended,  are  used  in  regard  to  both  alternatives,  in 
the  same  sentence,  leading  to  the  same  conclasion,  without 
change  or  qualification  of  either  language  or  application.  If 
the  legal  construction  of  the  meaning  of  the  words  confines 
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their  force  when  applied  to  one  alternative,  it  must  do  the 
same  when  applied  to  the  other. 

The  reasoning  of  State  v.  Carter  must  be  applied  to  both 
branches  of  the  case,  for  the  words  descriptive  of  locality  are 
identical  to  both. 

The  legal  meaning  of  the  words  will  not  be  changed  in  the 
same  sentence  of  the  same  clause  of  the  same  penal  statute — 
certainly  not  to  enlarge  its  scope. 

Penal  statutes  should  be  confined  to  the  narrow  meaning 
of  the  statutory  words,  and  shall  not  be  enlarged  by  an  alter- 
native meaning,  or  take  anything  by  implication. 

Dwarris  on  Stat.  634 ;  Sedg.  on  Stat.  Con.  328  ;  U.  S.  v. 
Wiltberger,  5  Wheat.  76 ;  Schooner  Enterprise,  1  Paine  33  ; 
U.  S.  v.  Winn,  3  Sumn.  209;  Commonwealth  v.  Martin,  17 
Mass.  359. 

7.  It  is  not  necessary  to  argue  that  the  state  could  not,  if 
she  chose,  by  apt  words  and  clear  and  unmistakable  pro- 
visions, have  made  a  part  only  of  the  crime  of  murder  cap- 
ital— called  it  murder,  if  she  chose,  and  punished  it  with 
death. 

The  simple  answer  to  this  speculation  is  that  she  has  not 
done  so. 

Our  statute,  like  the  English  statute,  has  been  held  to  be, 
was  meant  merely  to  remove  such  difficulties  as  our  internal 
divisions  of  jurisdiction  put  in  the  way  of  the  trial  and  pun- 
ishment of  crime  within  her  jurisdiction  and  purview,  and 
uses  the  language  descriptive  of  the  crime  merely  to  define 
certain  crimes  already  within  the  general  power,  enlarging  it 
as  far  as  she  legally  might,  to  include  all  of  the  class. 

VI.  The  court  below  erred  in  admitting  the  declarations 
of  John  M.  Armstrong,  made  in  Philadelphia,  on  the  after- 
noon of  the  23d  of  January,  to  the  effect  that  he  intended  to 
go,  on  that  evening,  to  Camden,  in  company  with  Hunter, 
said  declarations  not  being  dying  declarations,  nor  made  in 
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the  presence  of  Hunter,  nor  under  any  circumstances  which 
made  them  competent  as  evidence  in  the  case. 

The  same  objection  applies  to  a  letter  written  to  his  wife, 
by  Armstrong,  on  the  afternoon  of  the  said  23d  of  January, 
containing  a  like  statement. 

1  Greenl.  on  Ev.  99,  108;  Taylor's  case,  9  Paige  617; 
Queen  v.  Hepburn,  7  Cranch  295;  Lund  v.  Tyngsborough, 
9  ( hish.  36 ;  Enos  v.  Tuttle,  3  Conn.  250 ;  Klrby  v.  State,  9 
Verger  382 ;  Wright  v.  Tatham,  1  A.  &  E.  313 ;  Carter  v. 
Buchanan,  Kelley  513;  Denton  v.  State,  1  Swan  (Tenn.)  279; 
Roscoe  Cr.  Ev.  22;  Castner  v.  Sliker,  4  Froom  507;  Ashmore 
v.  Pennsylvania  Steam  Towing  Co.,  9  Froom  13. 

Under  the  general  principles  of  law  governing  the  admis- 
sion of  testimony,  these  declarations  were  utterly  incompe- 
tent, because  they  were  purely  hearsay  testimony. 

Greenl.  on  Ev.  108. 

If  these  declarations  are  to  have  any  force  by  themselves, 
as  a  statement  of  any  fact  depending,  for  their  effect,  on  the 
credit  of  the  person  making  them,  they  are  clearly  inadmis- 
sible, because  the  fact  cannot  be  thus  proved. 

They  are  not  part  of  the  res  gestoz  of  this  transaction,  for 
the  transaction  had  not  yet  commenced. 

They  are  not  part  of  the  res  gestoz  of  any  transaction  which 
had  any  relation  to  the  murder,  for  they  did  not  accom- 
pany and  explain  anything  which  had  relation  to  the  murder, 
for  nothing  which  had  relation  to  it  was  then  and  there  trans- 
acted or  carried  out. 

Declarations,  to  render  them  admissible  in  evidence,  as 
part  of  the  i'es  gestoz,  must  be  coteinporaneous  with  the  main 
fact  under  consideration,  to  which  they  are  intended  to  give 
character. 

Whart.  Cr.  L.  680;  Denton  v.  State,  1  Swan  {Tenn.)  279; 
Donnelly  v.  State,  2  Dutcher  601. 

The  admission  of  testimony  as  part  of  the  res  gestce,  is  not 
left  merely  to  the  discretion  of  the  judge,  but  is  governed  by 
principles  of  law,  to  be  applied  to  the  circumstances  of  the 
particular  case,  in  the  exercise  of  judicial  judgment.     Errors 
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of  judgment,  in  such  cases,  may  be  examined  and  corrected, 
as  in  all  other  applications  of  legal  principles.  If  it  were 
not  so,  there  could  be  no  fixed  rule  of  principle  governing 
the  admission  of  testimony. 

For  the  state,  Richard  S.  Jenkins. 

The  plaintiff  assigns  error  to  the  indictment — 

To  the  first  count. — In  that  it  contains  no  averment  of  the 
place  where  John  M.  Armstrong  died  of  the  mortal  wound, 
in  the  said  count  alleged  to  have  been  given  by  the  said  Ben- 
jamin Hunter. 

To  the  second  count. — In  that  it  avers  that  Armstrong  died 
in  the  city  of  Philadelphia,  in  the  State  of  Pennsylvania,  a 
place  outside  of  the  jurisdiction  of  the  court  to  which  the 
indictment  was  presented,  and  contains  no  other  allegation  of 
the  place  of  death ;  and  that  the  judgment  given  thereon, 
against  Hunter,  is  contrary  to  the  law  of  the  land. 

To  the  third,  fourth  and  fifth  counts. — In  that  they  each 
aver  the  death  of  John  M.  Armstrong  at  a  certain  place  out 
of  the  jurisdiction  of  the  state  and  the  court,  and  within  the 
jurisdiction  of  the  State  of  Pennsylvania ;  and  that  the  judg- 
ment given  thereon,  against  Hunter,  is  contrary  to  the  law  of 
the  land. 

To  the  whole  indictment. — In  that  the  only  definite  and 
specific  averment  of  the  death  of  Armstrong  locates  the  death 
at  a  place  out  of  the  jurisdiction  of  the  state  and  the  court  to 
which  the  indictment  was  presented,  to  wit,  at  Philadelphia, 
in  the  State  of  Pennsylvania. 

In  that  the  first  and  sixth  counts  charge  Hunter  with  the 
murder  of  a  certain  John  M.  Armstrong,  in  the  city  of  Cam- 
den and  State' of  New  Jersey,  within  the  jurisdiction  of  the 
said  court ;  and  the  second,  third,  fourth  and  fifth  counts 
charge  Hunter  with  the  murder  of  one  John  M.  Armstrongs 
who  in  each  of  said  counts  is  averred  to  have  died  in  Phila- 
delphia, a  place  within  the  jurisdiction  of  the  State  of  Penn- 
sylvania, and  out  of  the  jurisdiction  of  this  state.     The  said 
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indictment  being  thus,  in  the  several  counts,  incongruous  and 
inconsistent,  containing  charges  against  the  prisoner  that 
could  not  be  entertained  and  tried  in  the  said  court,  and  con- 
taining charges  and  averments  against  Hunter,  in  the  same 
indictment,  of  two  separate  felonies  and  murders. 

And  in  that  it  charges  Hunter  with  the  murder  of  Arm- 
strong, who,  in  fact,  died  within  the  jurisdiction  of  the  State 
of  Pennsylvania,  and  out  of  the  jurisdiction  of  the  state  and 
the  court  to  which  the  indictment  was  presented. 

And  that  the  judgment  given  in  the  said  indictment  is 
contrary  to  the  law  of  the  land. 

I  do  not  propose  to  reply  to  these  assignments  of  error 
seriatim.  I  submit  for  the  consideration  of  the  court  two 
propositions,  which  will  comprehend  in  their  discussion,  it 
seems  to  me,  nearly  everything  that  need  be  said  upon  this 
branch  of  the  case. 

First.  That  it  is  an  undoubted  rule  of  law,  at  the  present 
time,  that  if  one  count  in  an  indictment  be  good,  it  will  be 
sufficient  to  sustain  a  general  verdict  of  guilty,  although  all 
the  other  counts  are  defective. 

Second.  That  as  there  is  nothing  in  the  constitution  of  the 
United  States,  the  laws  of  nations,  or  the  constitution  of  this 
state,  to  restrain  the  legislature  from  enacting  such  a  statute 
-as  that  now  in  question,  (Qrim.  Pro.,  §  78,)  an  indictment 
properly  framed  upon  such  statute  is  unassailable,  and  a  con- 
viction in  due  form  of  law  upon  such  an  indictment  cannot 
legally  and  properly  be  set  aside. 

And  lest  I  should  be  understood  as  conceding  that  some  of 
the  counts  of  the  indictment  in  question  are  defective,  let  me 
here  say  that  if  the  sixth  count  is  good  pleading,  the  error 
assigned  as  well  to  it  as  to  the  first  count,  is  untenable. 

This  sixth  count  is  framed  upon  the  forty-fifth  section  of 
our  criminal  procedure  act,  and  our  act  is  an  exact  copy  of 
the  present  English  statute.  Stat.  14  and  15  Vict,  ch.  100,  §  4. 
See  2  Arch.  Or.  Prac.  and  PL,  ed.  1853,  p.  206,  note  1. 

A  similar  statute  has  been  introduced  into  at  least  three 
other  of  the  United   States — Wisconsin,  Maine  and   New 
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Hampshire ;  and  in  two  of  these  states  it  has  been  made  the 
subject  matter  of  judicial  interpretation.  Rowan  v.  State,  30 
Wis.  139 ;  State  v.  Verril,  54  Maine  408. 

But  to  return  to  the  discussion  of  my  first  proposition. 
"  Every  cautious  pleader/'  says  Mr.  Wharton  in  his  work 
on  criminal  law,  (1  Whart.  Am.  Or.  L.,  §  424,)  "will  insert 
as  many  counts  as  will  be  necessary  to  provide  for  every 
possible  contingency  in  the  evidence,  and  this  the  law  per- 
mits." 

An  indictment  may  contain  two  or  more  counts  alleging 
distinct  offences  if  they  are  of  the  same  general  description, 
and  the  mode  of  trial  and  the  nature  of  the  punishment  is  the 
same.  Com.  v.  CosteUo,  120  Mass.  358;  Carlton  v.  Com.,  5 
Met.  532;  Booth  v.  Com..  5  Met.  535;  Com.  v.  Cain,  102  Mass. 
487;  Com.  v.  Sullivan,  104  Mass.  552;  Miller  v.  State,  25  Wis. 
384;  State  v.  Wishon,  15  Miss.  503;  Com.  v.  Desmarteau,  16 
Gray  1 ;  Com.  v.  Brown,  121  Mass.  69  ;  State  v.  Wright,  53 
Maine  328  ;  Shannon  v.  People,  5  Mich.  71 ;  State  v.  Hood, 
51  Maine  363;  1  Bish.  Orim.  Pro.  147,  note  3;  Id.  148, 
note  4. 

And  the  right  of  election  in  this  country,  if  not  in  Eng- 
land, is  confined  to  cases  where  the  indictment  contains 
charges  which  are  actually  distinct,  and  grow  out  of  different 
transactions,  (1  Whart.  Am.  Or.  L.,  §  423,)  "such  elections 
in  felonies  will  not  be  required  to  be  made  where  several 
counts  are  introduced  solely  for  the  purpose  of  meeting  the 
evidence  as  it  may  transpire,  the  charges  being  substantially 
for  the  same  Offence.  Kane  v.  People,  8  Wend.  203  ;  Com. 
v.  Hills,  10  Cash.  530;  People  v.  Thompson,  28  Col.  214; 
Donnelly  v.  State,  2  Duteher  463,  601 ;  State  v.  Ghimmer,  22' 
Wis.  441 ;  Miller  v.  State,  25  Wis.  384 ;  State  v.  Miller,  34 
Conn.  298  ;  Armstrong  v.  People,  70  N.  Y.  38. 

For  in  such  case  the  joinder  of  counts  cannot  prejudice  the 
defendant,  which  is  the  only  ground  on  which  this  application 
to  the  discretion  of  the  court  can  be  founded  to  make  the 
prosecutor  elect.  And  whether  a  court  will  compel  a  prose- 
cuting officer  to  elect  which  count  to  proceed  on,  rests  in  the 
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discretion  of  the  court,  and  cannot  be  assigned  for  error.  1 
Whart.  Am.  Or.  L.,  ed.  1874,  p.  331,  and  cases  cited  in 
note  Gl. 

In  Stone  v.  State,  Spenc.  404,  it  was  held,  (as  in  ray 
proposition,)  if  one  count  in  an  indictment  be  good,  it  will  be 
sufficient  to  sustain  a  general  verdict  of  guilty,  although  all 
the  other  counts  are  defective,  and  Mr.  Justice  Carpenter,  in 
delivering  the  opinion  of  the  court,  says:  "I  have  been 
unable  to  find  any  ease,  or  even  dictum,  in  which  this  well- 
settled  principle  has  been  denied,  or  even  doubted."  See, 
also,  State  v.  Mayberry,  48  Maine  238  ;  State  v.  Burke,  38 
Maine  574 ;  State  v.  Hadlock,  1  Maine  282 ;  State  v.  Wright, 
53  Maine  328 ;  Rice  v.  State,  3  Heist  (Tenn.)  215. 

And  as  to  my  second  proposition,  I  state  it  as  a  proposition 
of  law,  that  the  jurisdiction  of  the  State  of  New  Jersey  is 
co-extensive  with  the  legislative  powers  of  the  state.  The 
rule  in  construing  a  state  constitution  is,  that  the  legislature 
possesses  plenary  powers  unrestricted,  except  by  the  instru- 
ment itself,  and  that  the  presumption  is  in  favor  of  the  valid- 
ity of  a  peculiar  statute,  until  it  plainly  appears  from  the 
constitution  itself,  that  the  legislature  had  no  power  to  pass  it. 
Commonwealth  v.  McWiffiams,  11  Penn.  St.  61;  People  v.  Col- 
lins, 3  Mich.  348,  349,  359,  per  Green,  J. ;  Id.  404,  405,  per 
Martin,  J.;  People  v.  Draper,  15  N.  Y.  533,  543,  545,  per 
Denio,  C.  J. ;  Sears  v.  Cottrell,  5  Mich.  256 ;  State,  ex  rel. 
Chandler,  v.  Main,  16  Wis.  398 ;  United  States  v.  Bevans, 
3  Wheat.  336. 

I  insist  upon  it  as  a  fact,  to  which  I  challenge  disproof, 
that  there  is  nothing  in  the  constitution  of  the  United  States, 
the  laws  of  nations,  or  the  constitution  of  this  state,  to  restrain 
the  legislature  from  enacting  such  a  statute  as  that  now  in 
question.  And  a  careful  analysis  of  this  statute  will  demon- 
strate, I  submit,  that  an  indictment  properly  framed  upon  it 
cannot  be  legally  and  successfully  assailed,  nor  a  conviction 
had  under  it  in  due  form  of  law,  be  properly  set  aside. 

It  was  long  doubtful,  where  the  mortal  stroke  and  death 
were  in  different  counties — and,  by  parity  of  reasoning,  in  differ- 
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ent  countries — whether  the  offender  could  be  indicted  at  all, 
of  murder,  for  the  reason  that  the  offence  was  not  complete 
in  either.  Hale  P.  C.  426 ;  1  Hawk.  P.  C,  ch.  31,  §  13 ; 
Id.,  ch.  25,  §  36 ;  1  East  P.  C,  ch.  5,  §  128 ;  4  Black.  Com. 
*303 ;  Bac.  Abr.,  "Indictment,"  F. 

As  early  as  the  reign  of  Edward  VI.,  before  the  settlement 
of  this  country,  the  parliament  of  Great  Britain,  to  obviate 
the  defeat  of  justice  which  these  doubts  might  occasion,  en- 
acted the  statute  of  2  and  3  Edw.  VI,  ch.  21. 

This  statute  begins  with  declaring :  "  For  as  much  as  the 
most  necessary  office  and  duty  of  law  is  to  preserve  and  save 
the  life  of  man,  and  condignly  to  punish  such  persons  that 
unlawfully  and  wilfully  murder,  slay,  or  destroy  men." 
And,  after  reciting  that  where  the  stroke  and  death  are  in 
different  counties:  "In  such  case,  it  hath  not  been  found  by 
the  laws  or  customs  of  this  realm,  that  any  such  indictment 
thereof  can  be  taken  in  either  of  the  said  two  counties."  It 
then  enacts  the  said  statute:  "For  redress  and  punishment 
of  which  offences  and  safeguard  of  man's  life,"  &c. 

Again,  in  1729,  the  parliament  of  Great  Britain  passed  the 
statute  of  2  Geo.  II,  ch.  21 — cited  in  1  East  P.  C,  ch.  5,  § 
131 — declared  to  be  "for  preventing  any  failure  of  justice, 
and  taking  away  all  doubts  touching  the  trial  of  murders  in 
the  cases  hereinafter  mentioned." 

Upon  these  two  English  statutes,  enacted  as  aforesaid,  "  for 
redress  and  punishment,"  "safeguard  of  man's  life,"  and  for 
"  taking  away  all  doubts  touching  the  trial  of  murders,"  the 
act  of  March  7th,  1797,  which  constitutes  sections  seventy- 
six,  seventy-seven,  and  seventy-eight  of  our  criminal  proce- 
dure act,  is  founded. 

This  act  of  March  7th,  1797,  is  entitled  "An  act  concern- 
ing the  trial  of  murder  in  cases  where  the  stroke  and  death 
happen  in  different  counties,  and  in  cases  where  either  the 
stroke  or  death  only  happens  within  this  state,"  and  may  be 
found  in  the  pamphlet  laws  of  the  twenty-first  general  assem- 
bly of  the  State  of  New  Jersey,  page  207,  and  in  Pat.  Rev., 
pp.  248,  249. 
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The  first  and  second  sections  of  this  act  are  modeled  after 
the  Statutes  of  2  and  3  Edw.  VI.,  ch.  24,  §§  2,  4,  and  are 

almost  in  hcec  verba.  The  third  section  is  the  statute  of  2 
Geo.  II,  ch.  21. 

This  third  section  constitutes  the  seventy-eighth  section  of 
our  criminal  procedure  act,  upon  which  the  indictment  and 
the  proceedings  in  question  were  founded  and  had. 

Through  all  the  several  revisions  of  our  laws,  comprehend- 
ing a  period  of  time  over  three-quarters  of  a  century,  this 
statute — Crim.  Pro.,  §  78 — has  remained,  verbatim  et  literatim,, 
unchanged  upon  our  statute  book ;  and  if  the  construction  to 
be  put  upon  it  is  to  be  made  consonant  with  the  well  settled 
rules  of  law,  rather  than  the  unauthorized  dicta  of  counsel, 
its  meaning  is  clear  beyond  all  possibility  of  mistake. 

I.  Look,  for  example,  at  the  words.  Could  language  be 
more  clear,  more  plain?  "Where  any  person  shall  he  feloni- 
ously stricken  or  poisoned,  within  the  jurisdiction  of  this 
state " — the  limits  of  the  state  having  been  authoritatively 
ascertained,  "within  the  jurisdiction"  of  it  is  sufficiently  com- 
prehensive^— "and  shall  die  of  such  stroke  or  poisoning,  upon 
the  sea,  or" — mark  the  words,  not  generally  "out  of  the  juris- 
diction of  this  state,"  but — "  at  any  place  out  of  the  jurisdic- 
tion of  this  state,  in  either  of  the  said  cases,  an  indictment 
thereof,  found  by  jurors  of  the  county  within  the  jurisdiction 
of  this  state,  in  which  such  death-stroke  or  poisoning  shall 
happen,  respectively  as  aforesaid,"  &c,  "shall  be  as  good,"  &c. 

II.  Look  at  the  context.  While  the  subject  matter  of  the 
first  and  second  sections  of  this  act  of  March  7th,  1797 — 
Crim.  Pro.,  §§  76,  77 — was,  in  fact,  a  part  of  the  common 
law  of  the  State  of  New  Jersey  at  the  time  of  the  passage  of 
the  act,  the  subject  matter  of  the  third  section — Crim.  Pro., 

3 — was  not  then  a  part  of  our  common  law,  because  the 
statute  of  2  Geo.  II,  ch.  21,  was  restricted,  in  its  operation, 
to  "  that  part  of  Great  Britain  called  England."  How  sig- 
nificant, then,  in  its  interpretation,  is  the  connection  of  this 
third  section  with  the  first  and  second,  all,  together,  con- 
stituting one   legislative   act,  the   first   and    second   sections 
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providing  for  the  punishment  of  principal  and  accessory  to 
murder,  where  the  deatli  and  stroke  were  in  different  counties 
within  the  state,  and  the  third  section  providing,  in  like 
manner,  where  the  death  or  stroke  was  on  the  high  seas,  or 
at  any  place  outside  of  the  jurisdiction  of  the  state. 

III.  Again,  if  it  is  to  be  interpreted  by  its  subject  matter, 
this  is  easily  discernible.  Only  turn  to  the  original  act  of 
March  7th,  1797,  in  the  pamphlet  laws  above  cited.  Its  title 
(and  titles  to  acts  in  those  days  were  honest  and  comprehen- 
sive,) describes  it  (inter  alia)  as  "An  act  concerning  the  trial  of 
murder"  "in  cases  where  either  the  stroke  or  death  only 
happens  with  this  state."  And  the  marginal  syllabus  of  sec- 
tion three,  contemporaneous  with  the  adoption  of  the  act, 
reads :  "  Indictment  may  be  found  where  the  death,  stroke, 
or  poisoning  shall  happen." 

And  other  foreign  jurisdictions  have  statutes  in  substance 
similar  to  our  own  statute  in  question ;  and  in  the  absence  of 
any  authoritative  interpretation  by  our  own  courts,  their  con- 
struction becomes  important. 

I  have  already  referred  to  the  kingdom  of  Great  Britain. 
Ever  since  the  enactment  of  2  Geo.  II,  ch.  21,  a  similar 
statute  has  been  upon  the  English  statute  book  ;  such  statute 
having  been  re-enacted  in  9  Geo.  IV.,  ch.  31,  §  8,  and  in  24 
and  25  Vict.,  ch.  100,  §  10.  Never  in  all  that  time  has  the 
legality,  or  constitutionality  of  this  statute  been  seriously  ques- 
tioned, and  in  all  the  cases  which  I  have  been  able  to  find 
and  examine,  a  similar  interpretation  has  been  placed  upon 
the  law  to  that  now  claimed  by  this  state. 

In  Reg.  v.  Azzopardi,  1  C.  &  K.  203,  it  was  held  that  a  Brit- 
ish subject  who  commits  a  murder  in  a  foreign  country  upon  a 
person  who  was  not  a  British  subject,  is  triable  in  England. 

In  Rex  v.  Helsham,  4  C.  &  P.  394,  the  prisoner  was  in- 
dicted and  tried  in  England  for  killing  Lieutenant  Crowther,. 
at  Boulogne. 

Indeed,  the  English  cases,  while  they  differ  in  a  measure  as 
to  the  application  of  this  law  to  foreigners  not  British  subjects,, 

Vol.  xi.  2  k 
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all  concur  in  this,  that  the  law  thus  construed  is  necessary  to 
prevent  a  defeat  of  justice,  which  without  it  might  have  arisen 
from  the  difficulty  of  trial  in  cases  of  homicide  when  the  death 
occurs  in  a  different  place  from  that  at  which  the  blow  causing 
it  was  given. 

See  the  opinion  of  Mr.  Justice  Willis  in  Reg.  v.  Lewis,  Cox 

a  a  277. 

I  find  the  following  statutes  substantially  similar  to  our  own 
upon  the  statute  books  of  the  following  states  :  Maine — Rev. 
of  Maine,  1857,  ch.  131,  p.  700,  §  3  ;  Massachusetts — Stat  of 
Mm.,  1860,  p.  838,  §  19;  Delaware— .Key.  Code,  1852,  as 
amended,  &c,  1874,  ch.  127,  p.  765,  §§  3,  5 ;  Virginia — 
Code  of  Va.,  1873,  p.  1189,  §  6  ;  West  Virginia—  Code  of  W. 
Va.,  1868,  p.  678,  §  6 ;  Alabama—  Code  of  Ala.,  1876,  ch.  2, 
p.  963,  §  4634 ;  Tennessee— Stat,  of  Tenn.,  2  Thompson  & 
Styer,  §  4974;  Illinois— Rev.  1877,p.  402,  §§  398,  401 ;  Ohio 
— Act  of  March  7th,  1835,  S.  &  C.  401 ;  Missouri— 2  Wag- 
ner's Blissouri  Stat,  p.  1088,  §§  15,  16;  Michigan — 2  Com- 
piled Laws  of  Mich.,  p.  1566,  §  5944  ;  Wisconsin — 2  Taylor 
Stat,  of  Wis.,  1871,  1904 ;  Colorado— Gen1 1  Laws  State  of 
Colorado,  1877,  chs.  24,  265. 

And  in  some  of  these  states  this  statute  has  been  made  the 
subject  of  judicial  interpretation.  I  have  been  able  to  find 
but  one  case  in  the  United  States  in  which  a  different  doctrine 
was  enunciated  to  our  own  at  bar.  That  was  the  case  of 
Com.  v.  Linton,  2  Va.  Cos.  205,  in  which  it  was  held  that  if 
a  person  be  stabbed  in  Virginia  and  die  of  his  wounds  in 
another  state,  he  could  not  be  tried  for  the  murder  in  any 
county  in  Virginia,  which  was  perfectly  good  law  at  the  time 
the  decision  was  rendered,  there  being  then  no  special  statu- 
tory provision  for  such  cases.  Since  then,  however,  Virginia 
has  adopted  the  statute  to  which  I  have  previously  referred, 
and  Com.  v.  Linton  has  ceased  to  be  good  law,  even  in  that 
state 

In  the  case  of  Com.  v.  Macloon  et  al.,  101  Mass.  1,  this  ques- 
tion was  thoroughly  discussed.  The  direct  point  of  inquiry 
was,  whether  under  the  general   statute   (ch.  171,  §  19,)  of 
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Massachusetts,  providing  for  the  punishment  of  causing  death 
within  the  state  by  means  of  a  mortal  wound  given,  or  other 
violence  or  injury  inflicted  without  the  state,  a  conviction 
might  be  had  for  causing  death  by  exposure  or  starvation. 
The  question  of  jurisdiction  was  raised,  and  Justice  Gray,  in 
an  elaborate  and  exhaustive  opinion,  decided  that  the  state  had 
jurisdiction. 

In  Com.  v.  Parker,  2  Pick.  549,  the  question  was  whether, 
when  the  cause  of  death  happens  in  one  county,  and  the 
death  in  another,  an  indictment  thereof  might  be  found  in 
the  latter  and  not  be  repugnant  to  the  declaration  in  the  con- 
stitution, that  in  criminal  prosecutions  the  verification  of  facts 
in  the  vicinity  where  they  happen,  is  one  of  the  greatest  secu- 
rities of  the  life,  &c,  of  the  citizen.  Chief  Justice  Parker 
devotes  the  larger  portion  of  his  opinion  to  the  consideration 
of  the  power  of  the  legislature  to  enact  this  and  similar  laws, 
and  concludes  that  "surely  an  act  of  the  legislature  which 
removes  all  doubt  as  to  the  place  of  trial,  by  designating  the 
county  in  which  the  death  happened,  is  in  no  respect  a  viola- 
tion of  the  spirit,  or  even  the  letter,  of  the  constitution." 

State  v.  Pauley,  12  Wis.  537,  was  a  case  in  which  the 
blow  was  struck  in  one  county  and  the  death  occurred  in 
another;  the  question  of  jurisdiction  was  raised,  and  the  right 
of  the  legislature  to  enact  the  statute  involved,  and  similar 
statutes,  was  discussed  and  conceded. 

So,  also,  a  similar  question  was  considered,  and  the  same 
result  arrived  at,  in  Biley  v.  State,  9  Humph.  646. 

Tyler  v.  The  People,  8  Mich.  321,  was  a  case  in  which  the 
blow  was  struck  upon  a  river  of  the  then  province  of  Canada, 
and  the  death  occurred  in  a  county  of  the  State  of  Michigan. 
It  was  held  by  the  majority  of  the  court  that  Michigan,  under 
the  statute,  had  jurisdiction  of  this  case. 

In  the  case  of  Steerman  v.  State,  10  Mo.  503,  which  was 
a  trial  of  larceny  in  the  State  of  Missouri,  under  a  special 
statute,  committed  on  a  vessel  in  the  course  of  a  voyage,  Justice 
McBride  says,  in  delivering  the  opinion  of  the  court,  "  Where 
a  mortal  wound  shall  have  been  inflicted  in  one  county,  and 
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death  ensues  in  another,  the  indictment,  trial,  etc.,  may  be  had 
in  cither  comity ;  and  where  the  wound  is  inflicted  in  another 
state,  and  death  takes  place  in  this  state,  the  indictment  may 
be  found  in  the  county  where  the  death  happened." 

State  v.  Carter,  3  Dutch er  499,  is  referred  to,  and  relied 
upon,  by  the  plaintiff  as  being  in  contravention  of  the  inter- 
pretation of  the  law  by  the  court  below.  This  was  an 
indictment  charging  a  felonious  assault  and  battery  in  New 
York,  and  that  the  party  injured  came  into  and  died  from  its 
effects  in  New  Jersey,  which  was  held  to  charge  no  crime 
against  this  state.  But  neither  the  principle  involved  in  that 
case,  nor  the  obiter  dicta  of  the  learned  justice,  appertain  to, 
or  fit,  this  case.  "  If  the  acts  charged  in  that  indictment," 
Justice  "Vredenburgh  says,  "  be  criminal  in  New  Jersey,  it 
must  be  either  by  force  of  some  statute,  or  upon  general  prin- 
ciples. There  is  no  statute,  unless  it  be  the  act  to  be  found  in 
Nix.  Dig.,  ch.  3,"  (which  is  section  seventy-eight  of  our  crimi- 
nal procedure  and  the  act  now  in  question;)  "but  this  evi- 
dently relates  to  murder  only,  and  not  to  manslaughter." 

I  submit,  then,  that  in  the  absence  of  any  reliable  case,  either 
in  this  country  or  Great  Britain,  antagonistic  to  the  view 
adopted  and  expressed  by  the  court  below,  and  in  the  pres- 
ence, to  the  contrary,  of  the  cases  in  Great  Britain  and  our 
several  states,  above  cited,  this  court  will  not  undertake  to  say 
that  this  law  in  question,  which  we  find  upon  the  statute  book 
of  one  of  our  oldest  states  (Massachusetts),  as  well  as  of  one 
of  our  youngest  (Colorado) — a  law  which  Great  Britain  has 
had,  with  a  slight  interruption,  for  nearly  two  centuries,  and 
some  of  our  states  for  well  nigh  a  century — which  fourteen  at 
least  of  our  states  have  thought  it  necessary  to  adopt,  and 
which  four  of  them,  through  their  highest  judicial  tribunals, 
have  directly  or  indirectly  endorsed  and  sustained — I  say,  in 
view  of  all  this,  I  submit  that  this  court  will  not  pronounce 
this  law  inoperative,  but  will,  in  like  manner  with  other  of 
our  states,  endorse  and  sustain  the  interpretation  of  the  court 
below. 

Every  consideration  of  public  policy  should   induce  your 
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arrival  at  such  a  conclusion.  Contemplate  what  immunity  to 
crime  would  result  from  this  statute  being  made  a  dead  letter. 

What  a  trade  could  be  driven  by  the  poisoner,  who  would 
only  have  to  devise  means  to  administer  the  noxious  drug  in 
New  Jersey  and  send  his  dupe  elsewhere  for  the  slow,  but 
sure,  death  to  ensue.  How  easy  it  will  be  for  the  assassin  to 
deal  the  fatal  blow  on  our  own  soil  and  then  transport  his 
unconscious  victim  over  the  neighboring  boundary  line  to 
languish  and  die. 

And  then,  to  prevent  the  defeat  of  justice,  must  the  state 
keep  hold  of  the  injured  party  within  its  jurisdiction,  for  the 
space  of  a  year  and  a  day,  in  spite,  it  may  be,  of  the  hope 
expressed  by  the  medical  expert,  that  the  waters  of  Bedford 
or  Saratoga,  or  the  breezes  of  Newport  or  the  Isle  of  Shoals, 
or  the  experience  of  the  hospitals  of  Philadelphia  or  New 
York,  might  possibly  effect  a  cure,  how  desperate  soever  the 
case  might  be  ? 

The  assignment  of  errors  to  the  admission  of  the  testimony 
of  Frank  L.  Armstrong,  relating  to  the  statements  of  John 
M.  Armstrong,  as  to  where  he  was  going  on  the  evening  of 
the  day  of  the  murder,  and  with  whom  and  for  what  purpose ; 
to  the  admission  of  the  testimony  of  William  L.  Donnell, 
relating  substantially  to  the  same  matter ;  and  to  the  admission 
of  the  testimony  of  Julia  Armstrong  in  reference  to  the 
receipt  by  her,  about  seveu  o'clock  of  the  evening  of  the 
murder,  of  a  letter  of  Armstrong's,  sent  to  her  by  the  hands 
of  Stephen  H.  Carey,  and  to  the  admission  of  said  letter,  may 
all  properly  be  considered  together. 

All  this  testimony  was  offered  and  admitted  at  the  trial 
below  as  falling  under  the  well  settled  rules  of  evidence 
relating  to  the  res  gestce.  As  to  the  general  principles  of  law 
relating  to  the  res  gestce,  see  1  Whart.  Law  of  Ev.,  §  259  ;  1 
Greenl.  on  Ev.,  §§  108,  110;  1  Phil,  on  Ev.,  *185,  and  notes. 

The  following  cases  have  a  bearing,  more  or  less  direct, 
upon  the  case  now  before  the  court :  Handy  and  Tutt  v. 
Johnson,  5  Lid.  450;  Mitcham  v.  State,  11  Ga.  615;  Riggs  v. 
■State,  6  Ooldw.  (Tenn.)  517;  Elkens  v.  Hamilton  20  Ver.  627; 
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ll'inVton  v.  State,  36  Ind.  280;  State  v.  Garrand,  5  Oregon 
216;  Rol/ins  v.  Stow*,  6  iVeu.  151;  Autauga  County  v. 
Dai'is,  32  ^1/rt.  703 ;  PnV.s  v.  Burroughs,  6  .Afo.  733  ;  State  v. 
Howard,  33  Ver.  380;  /fcgr.  v.  Christopher  Edwards,  12  Cbar 
C.  C.  230  ;  IfcW;  rmrf  Thornton's  Ex'rs  v.  Pe/Ty  and  wife, 
36  JKm8.  261  ;  West  v.  PWee's  fcew*s,  J".  J".  Marsh.  380 ;  JEnos 
v.  Tattle,  3  Conn.  250;  Prof  Webster's  case;  Russel  v.  Fris- 
bee,  19  Conn.  206. 

The  plaintiff  also  assigns  error  to  the  testimony  of  Joseph 
Ashbrook  relating  to  a  statement  made  by  Armstrong  at  the 
time  he  made  application  for,  and  procured,  a  certain  policy 
of  insurance  through  said  Ashbrook,  to  the  effect  that  he 
(Armstrong)  had  not  been  ruptured. 

The  testimony  of  Joseph  Ashbrook  reveals  the  fact  that  he 
was  asked  the  following  questions,  among  others,  in  cross- 
examination  by  Mr.  Thompson,  one  of  Hunter's  counsel : 

Q.  Then  when  he  came  out  of  the  examining  room  he  had 
been  in  the  office  of  the  physician? 
A.  Yes,  sir. 
Q.  And  had  passed  ? 
A.  Yes,  sir ;  he  had  passed. 

Q.  And  then  you  had  the  conversation  with  him  ? 
A.  Yes,  sir. 

Q.  What  was  said  then  ? 

I  submit  that  the  defence  having  themselves  introduced  this- 
conversation,  the  state  had  a  right  to  have  the  whole  of  it, 
that  is  to  say,  to  prove  everything  that  was  then  and  there 
said.  And  if  Armstrong  was  then  and  there  asked  the  ques- 
tion whether  he  was  ruptured,  and  replied  to  it,  I  hold  that 
we  are  entitled  to  it  as  a  part  of  the  conversation.  2  Whart. 
LawofEv.,  §  1103. 

Error  is  also  assigned  to  the  admission  as  a  witness  for  the 
state  of  Lydia  Graham,  wife  of  one  Thomas  Graham,  said 
Thomas  having  been  by  his  own  confession,  "  cognizant  of, 
present  at,  and  a  party  to,"  the  murder  of  Armstrong,  and 
having  been  indicted  also  for  said  murder  in  a  separate  indict- 
ment, which  then  remained  untried  and  undisposed  of. 
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The  testimony  of  Mrs.  Graham,  offered  by  the  state,  was 
confined  to  a  recital  of  certain  meetings  between  herself  and 
Hunter,  before  the  murder,  at  which  Hunter  inquired  for  Tom 
(her  husband),  and  at  one  of  which  he  said  he  was  going  to 
get  Tom  work. 

Where,  upon  a  joint  indictment,  there  is  a  separate  trial, 
the  husband  or  wife  of  the  defendant  not  upon  trial  is  not 
necessarily  an  incompetent  witness  for  the  state.  1  Phil,  on 
Ev.  *84;'l  Best  on  Ev.  *247  ;  1  Greenl.  on  Ev.,  §342;  1 
Whart.  Am.  Or.  L.,  §  768. 

In  Wexon  v.  Tlie  People,  5  Park  Or.  J?.  119,  it  was  held  that 
where  on  a  criminal  trial  one  of  the  defendants  is  a  competent 
witness  on  behalf  of  the  people,  the  wife  of  such  defendant  is 
also  a  competent  witness. 

In  Den,  ex  dem.  Stewart,  v.  Johnson,  3  Harr.  94,  and  in 
State  v.  Wilson  and  Wagner,  2  Vr.  77,  it  was  held  that  the 
evidence  of  a  husband  or  wife  as  witnesses  to  affect  the  other, 
"  to  be  inadmissible  must  charge  a  crime." 

In  the  case  of  Ware  v.  State,  6  Vr.  554,  the  rule  laid  down 
in  Den  v.  Johnson,  and  State  v.  Wilson  and  Wagner,  was 
recognized  and  adopted,  and  the  judgment  of  the  court  below 
was  reversed  and  a  new  trial  awarded,  on  account  of  the  exclu- 
sion of  the  testimony  of  a  husband  that  the  reputation  of  his 
wife  for  truth  and  veracity  was  bad  in  the  neighborhood,  said 
testimony  tending  to  disgrace  but  not  to  charge  her  with  a 
criminal  offence. 

Error  is  also  assigned  to  the  admission  of  the  testimony  of 
Joseph  C.  Nichols,  in  reference  to  a  statement  made  in  his 
presence  by  Hunter  on  the  night  of  his  arrest,  and  to  the 
admission  of  a  letter  purporting  to  have  been  written  by 
Hunter  to  Armstrong  in  relation  to  certain  policies  of  insur- 
ance upon  Armstrong's  life. 

It  is  too  well  settled  for  comment  that  a  voluntary  state- 
ment made  by  a  defendant,  without  the  appliances  of  hope  or 
fear,  is  always  admissible  against  him.  1  Greenl.  on  Ev.  248  ; 
Id.  249,  250,  note;  Id.  253;  Roscoe's  Or.  Ev.  41,  42,  note; 
1  Arch.  Or.  Prac.  and  PL  125,  note;  1  Whart.  Am.  Or.  L., 
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§  683,  note;  Id.,  §  GOO  ;    Walker  v.  State,  49  Ala.  398  j  Mor- 
rt88ey  v.  People,  11  Mich.  575. 

John  P.  Stockton,  Attorney- General,  (Jh  same  side. 

The  assignment  of  errors  are  twenty-five  in  number.  By- 
classifying  the  general  and  formal  assignments  under  the  first 
head,  we  can  resolve  the  whole  of  them  into  three  proposi- 
tions, viz. : 

I.  Whether  the  Oyer  and  Terminer  of  the  county  of 
Camden  has  jurisdiction  where  a  person  is  feloniously  stricken 
in  Camden,  and  death  thereby  ensues  in  Pennsylvania. 

II.  Whether  the  letter  and  declarations  of  the  deceased  and 
the  letter  of  the  defendant  were  admissibl'e. 

III.  Whether  the  testimony  of  the  wife  of  Thomas  Graham, 
an  accomplice,  was  admissible  to  corroborate  her  husband. 

The  first  proposition  to  consider  is  : 

1.  Whether  the  Oyer  and  Terminer  of  the  county  of 
Camden  has  jurisdiction  where  a  person  is  feloniously  stricken 
in  Camden,  and  death  thereby  ensues  in  Pennsylvania. 

The  verdict  is  general,  and  one  good  count  is  sufficient  to 
sustain  it.  Stone  v.  State,  Spencer  404 ;  West  v.  State,  2  Zab. 
213;  Cook  v.  State,  4  Zab.  843;  Johnson  v.  State,  5  Dutcher 
453 ;  State  v.  Cooper,  1  Green  362  ;  State  v.  Boss,  2  Dutcher 
22  1  ;    Crim.  Pro.  Act,  §  45. 

The  application  for  election  is  always  to  the  discretion  of 
the  court,  and  is  only  allowed  when  the  joinder  may  prejudice 
the  defendant.     1   Wheat.  Or.  L.,  §  422. 

The  right  of  election  in  this  country,  if  not  in  England,  is 
confined  to  cases  which  are  actually  distinct,  and  which  grow 
out  of  different  transactions.  1  Whart.  Cr.  L.,  §  423,  and 
cases  cited  in  notes  A  and  B. 

Whether  the  court  will  compel  a  prosecuting  officer  to  elect 
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rests  in  the  discretion  of  the  court,  and  cannot  be  assigned  for 
error.  1  Whart.  Cr.  L.  423,  note  G1,  and  cases  cited ;  State 
v.  Jones,  5  Ala.  666;  State  v.  Flye,  26  Me.  312;  United 
States  v.  Dickerson,  2  McLean  325;  McCregg  v.  State,  4 
Blackf.  101 ;  State  v.  Daiu's,  29  Mo.  391 ;  Peopte  v.  Shotwell, 
27  CW.  394;  State  v.  Hogan,R.  M.  Charlton  (Geo.)  474;  TFe/n- 
zorpflin  v.  State,  7  Blachf.  186;  Strawhern  v.  /State,  37  Jiws. 
422;  State  v.  iVe&OH,  14  £teA.  6'.  C.  169. 

Where  the  prosecutor  charges  one  offence,  though  it  is  stated 
in  several  counts,  he  cannot  be  required  to  elect.  State  v. 
Canterbury,  28  N.  H.  195;  State  v.  Jackson,  17  Mo.  544; 
People  v.  Austin,  1  Parker  Cr.  Cas.  154. 

The  rule  in  England  is,  that  the  same  act  may  be  charged 
as  a  different  offence  in  different  counts.  Leach  568  ;  Thomp- 
son's case,  East  P.  C.  515  ; 

So,  where  the  indictment  was  for  petty  treason  and  murder, 
it  was  held  good.  Leach  512  ;  Foster's  Cr.  L.  106,  328  ;  10 
State  Tr.  36 ;  1  Starkie  Cr.  L.  39,  40. 

So  burglary  may  be  laid  with  larceny  to  the  amount  of 
forty  shillings. 

On  an  indictment  for  murder,  a  man  may  be  convicted  of 
manslaughter. 

Under  the  laws  of  this  state,  a  party  indicted  for  crime  may 
be  convicted  of  any  offence  of  a  lower  degree,  provided  such 
lower  offence  is  included  within  the  description  in  the  indict- 
ment, without  regard  to  the  question  whether  it  was  or  was 
not  technically  a  felony.     State  v.  Johnson,  1  Vroom  185. 

In  Donnelly's  case  the  indictment  for  murder  contained 
four  counts,  each  charging  the  mortal  wound  to  have  been 
made  with  a  different  instrument,  and  varied  the  description, 
of  the  injury  charged  to  have  been  inflicted;  and  it  was  held 
good — the  four  counts  charged  but  one  offence,  the  mode  of 
deatli  being  substantially  the  same. 

The  whole  offence  is  charged  to  have  occurred  in  the  body 
•of  the  county  of  Camden,  against  the  peace  of  the  state ; 
where  the  death  occurred  is  immaterial — that  is  but  the  con- 
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sequence.  That  the  offence  must  have  occurred  within  the 
body  of  the  county  is  clear. 

Where  the  stroke  and  death  were  in  different  counties,  it 
was  doubtful,  at  common  law,  whether  the  offender  could  be 
indicted  at  all,  the  offence  not  being  complete  in  either,  though 
the  more  common  opinion  was  that  he  might  be  indicted 
where  the  stroke  was  given,  for  that  alone  was  the  act  of  the 
party,  and  the  death  is  but  a  consequence,  and  might  be  found 
in  another  county,  and  the  body  removed  into  the  county 
where  the  stroke  was  given.      1  East  Cr.  L.  361,  §  128. 

The  rule  is  that  every  offence  must  be  in  violation  of  the 
sovereignty  which  charges  it. 

So  in  England,  in  a  murder,  where  the  act  was  committed 
in  one  county  and  the  death  occurred  in  another,  the  question 
whether  the  county  where  the  act  was  done,  or  in  which  the 
consequence  ensued,  had  jurisdiction,  was  a  question  dependent 
only  on  the  circumstance  which  grand  jurors — from  the  body 
of  which  county — had  cognizance.  And  the  same  question 
arose  between  the  adjoining  counties  of  Wales  and  England. 
This  was  a  question  within  the  control  of  parliament,  which 
they  settled.  But  it  must  be  observed  that  in  all  those  cases 
the  offences  were  against  the  crown  of  Great  Britain. 

The  acts  of  2  and  3  Edw.  VI  were  passed  to  remedy  the 
failure  of  justice  where  the  death  and  stroke  occurred  in  dif- 
ferent counties,  and  that  of  2  Geo.  II,  (1  East  Cr.  L.  376,} 
where  the  stroke  was  at  sea  or  out  of  England,  and  the  death 
in  a  county,  or  vice  versa;  still  the  latter  provided  only  for 
cases  where  it  was  the  sovereignty  of  Great  Britain  that  was 
violated. 

Our  statute  passed  March  7th,  1797,  (Rev.  Stat,  p.  297; 
Nix.  Dig.  222  ;  Paterson,  p.  248  ;  Rev.,  p.  282,  §  78,)  is  a  copy 
of  2  Geo.  II,  with  immaterial  alterations,  our  statute  substitu- 
ting the  expression  "out  of  the  jurisdiction  of  the  state  "  for  the 
words  "  out  of  that  part  of  Great  Britain  called  England."  It 
did  not  refer  to  crimes  against  the  law  of  other  nations. 

In  Rex  v.  Anderson  it  was  ruled  by  all  the  judges  that  a 
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felon  could  not  be  indicted  in  Cumberland,  in  which  county 
he  was  taken  with  goods,  where  the  original  taking  was  in 
Scotland,  otherwise  between  the  counties  of  England.  At 
the  time  of  this  decision,  Scotland,  though  a  part  of  the 
British  dominions,  was  a  distinct  kingdom,  so  far  as  concerned 
her  criminal  law.     State  v.  LeBlanch,  2  Vroorii  85. 

So  when  this  question  arose  in  our  own  state,  in  the  case  of 
State  v.  Carter,  3  Dutcher  499,  it  was  held  that  an  indictment 
charging  a  felonious  assault  and  battery  in  New  York,  and 
that  the  party  injured  came  into  and  died  from  its  effects  in 
New  Jersey,  charges  no  crime  against  this  state. 

That  any  statute  making  criminal  acts  done  wholly  in 
another  sovereignty  was  necessarily  void.  But  Judge  Vreden- 
burgh,  in  the  opinion  of  the  court,  sustains  the  converse  of  the 
proposition,  approving  the  statute  so  far  as  it  is  applicable  to 
our  form  of  government,  so  far  as  it  applies  to  the  criminal 
procedure  of  New  Jersey.  He  says :  "  It  is  said  that  if  we 
do  not  take  jurisdiction,  the  defendant  will  go  unpunished, 
inasmuch  as  the  party  injured  not  dying  in  New  York,  he 
could  not  be  guilty  of  murder  there.  But  New  York  may 
provide  by  law  for  such  cases  ;  and,  if  she  does  not,  it  is  their 
fault,  and  not  ours.  The  act  done  is  against  her  sovereignty, 
and  if  she  does  not  choose  to  avenge  it,  it  is  not  for  us  to 
step  in  and  do  it  for  them." 

It  is  universally  conceded  that  criminal  laws  are  in  their 
nature  local,  and  in  their  operation  are  confined  within  the 
limits  of  the  state  in  which  they  are  enacted.  The  flag  may 
indeed,  under  the  doctrine  of  extra-territoriality,  extend  the 
area  over  which  the  criminal  law  of  a  state  extends,  but  this 
exception  only  proves  the  rule. 

State  v.  Carter  is  approved  of  by  Chief  Justice  Beasley,  in 
State  v.  Wikqff,  2  Vroom  67,  where  the  cases  are  reviewed, 
showing  that  crime  may  be  committed  against  the  laws  of  a 
state  without  personal  presence  within  the  jurisdiction.  But 
the  question  always  is  against  what  sovereignty  the  crime  was 
committed.     State  v.  Knight,  Taylor  (N.  C.)  65. 

The  legislature  has  provided  that  where  any  person  shall 
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be  feloniously  strickeu  within  the  jurisdiction  of  this  state, 
and  shall  die  of  such  stroke  outside  of  the  jurisdiction  of  this 
state,  an  indictment  found  by  jurors  of  the  county  of  this 
Btate  in  which  such  stroke  shall  happen — whether  it  shall  be 
found  before  the  coroner,  on  view  of  the  body,  or  not — shall 
be  good  ami  effectual. 

This  is  the  language  of  the  third  section  of  the  act,  stripped 
of  the  converse  of  the  proposition.  Its  title  is,  "An  act  con- 
cerning the  trial  of*  murder  in  cases  where  the  stroke  and 
death  happen  in  different  counties,  and  in  cases  where  either 
the  stroke  or  death  only  happens  within  this  state." 

Many  other  states  of  the  Union  have  substantially  so  pro- 
vided. The  parliament  of  Great  Britain  has  so  provided. 
Ancient  forms  of  indictments  have  been  framed  upon  such 
legislation,  since  the  time  of  Edward  VI.  Innumerable  cases 
have  held  it  competent  for  the  supreme  legislative  power  so 
to  provide.  It  is  believed  there  is  no  case  where  the  power 
lias  been  denied. 

The  act,  as  its  title  denotes,  creates  no  new  crime.  It  does 
not  seek  to  extend  the  territorial  jurisdiction  of  the  criminal 
laws  of  the  state.  "  It  is  concerning  the  crime  of  murder  in 
cases  where  the  stroke  and  death  happen  in  different  counties." 
It  provides  that  the  jurors  where  the  stroke  happens,  may 
indict,  whether  the  coroner  view  the  body  or  not.  It  alters 
the  machinery  of  the  common  law  in  this  particular,  and  it 
is  an  act  "concerning  murder,  where  either  the  stroke  or  death 
only  happens  within  this  state." 

Concerning  the  commission  of  the  crime  of  murder,  where 
only  the  stroke  or  death  happens  within  this  state,  it  provides 
that  if  any  person  shall  be  feloniously  stricken  within  the 
jurisdiction  of  this  state,  and  shall  die  of  such  stroke,  out  of 
the  jurisdiction  of  the  state,  he  may  be  indicted  by  the  jurors 
where  the  stroke  was  given,  without  view  of  the  body  by  the 
coroner.  It  is  an  act,  therefore,  which  concerns  murder,  a 
known  crime  against  the  laws  of  New  Jersey,  which  does 
occur  where  the  party  dies  out  of  the  state. 

In  Commonwealth  v.  Madoon,  101    Mass.  1,  it  was  held, 
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after  a  thorough  review  of  the  cases,  that  a  citizen  of  another 
state,  or  of  a  foreign  country,  may  be  convicted  of  man- 
slaughter of  a  person  who  dies  within  the  commonwealth,  of 
injuries  inflicted  upon  him  by  the  accused,  in  a  foreign  mer- 
chant vessel,  upon  the  high  seas. 

If  Judge  Gray  is  correct,  there  can  be  no  possible  question 
of  the  power  of  the  legislature  to  pass  such  an  act,  which  is 
all  we  are  required  to  show.  But  we  are  not  required  to  rest 
this  case  on  the  soundness  of  the  decision  in  the  Macloon 
case,  nor  to  insist  on  the  power  to  punish  offences  which  occur 
outside  of  the  area  over  which  the  authority  of  the  laws  of 
New  Jersey  extends.  We  do  not  think  such  a  proposition  can 
be  maintained,  and  are,  therefore,  unwilling  to  rest  this  case 
upon  it,  no  matter  how  high  the  authority  may  be  upon  which 
it  rests.  The  doctrines  of  the  courts  of  New  Jersey  are  in 
accord  with  the  courts  of  Great  Britain,  on  this  important 
question.  Great  Britain  has  never  asserted  such  a  right,  but 
only  to  punish  such  offences  as  occurred  outside  of  Great 
Britain,  but  within  the  admiral's  jurisdiction ;  and  the  admi- 
ral's jurisdiction,  in  this  country,  is  vested  by  the  constitution 
in  the  federal  government.  The  states  are  sovereign,  but  .not 
independent.  Mr.  Wheaton  says  it  is  evident  that  a  state 
cannot  punish  an  offence  against  its  municipal  laws,  committed 
within  the  territory  of  another  state,  unless  by  its  own  citizens. 
Lawrence's  Wheat.  230;  Story  on  Const.  618;  5  Wheat. 
416;  United  States  v.  Pirates,  5  Wheat.  197;  United  States 
v.  Coombs,  12  Peters  72 ;  Thomas  v.  Lane,  2  Sumner  1 ; 
United  States  v.  Hamilton,  1  Mason  151. 

The  constitution  of  the  United  States  provides  that  "the 
trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be 
by  jury,  and  such  trial  shall  be  held  in  the  state  where  the 
crime  shall  have  been  committed,  but  when  not  committed 
within  any  state,  the  trial  shall  be  at  such  place  or  places  as 
the  congress  may,  by  law,  have  directed.'  Art.  LLL.,  §  3; 
Jackalow's  case,  1  Black  486. 

It  is  provided  by  the  crimes  act,  (Rev.  Stat,  of  U.  S.,  p. 
138,  §  730):     "The  trial  of  all  offences  committed  on  the 


526       COURT  OF  ERRORS  AND  APPEALS. 

Hunter  v.  State. 

high  seas,  or  elsewhere  out  of  the  jurisdiction  of  any  particu- 
lar state  or  district,  shall  be  in  the  district  where  the  offender 
is  found,  or  into  which  lie  is  first  brought." 

Now,  in  Great  Britain,  if  a  blow  is  struck  on  the  high 
Beas,  but  within  the  jurisdiction  of  the  sovereign,  the  offender 
may  be  punished  where  the  death  occurs.  In  the  United 
States,  a  stroke  on  the  high  seas,  and  death  in  a  state,  subjects 
the  offender  to  be  tried  in  such  place  as  congress  may  desig- 
nate. It  is  an  offence  against  the  sovereignty  and  laws  of  the 
United  States,  and  for  this  reason,  having  occurred  outside 
the  jurisdiction  of  a  state,  is  cognizable  by  the  federal  courts. 
Otherwise,  there  would  be  here,  as  in  Great  Britain,  numer- 
ous cases  where  crimes  against  the  laws  of  the  state  might 
occur  within  the  admiralty  jurisdiction,  and  they  would  be 
cognizable  where  the  party  died,  and  not  where  congress 
designated. 

Crimes  not  committed  in  any  state,  may  be  defined  to  be — 
offences  committed  in  the  District  of  Columbia;  in  forts  or 
arsenals  to  which  jurisdiction  has  been  ceded  by  the  states; 
in  the  territories  of  the  United  States;  in  the  Indian  country; 
upon  the  high  seas,  and  everywhere,  when  against  the  law  of 
nations.  U.  S.  Act  of  1857 ;  2  Cart  C.  C.  447 ;  Brightly' s 
Dig.  208;  McGiWs  case,  4  Doll.  426;  Rev.  Stat,  of  U.  S. 
1043. 

The  position  of  the  prosecution  is  precisely  this — the  statute 
requires  that  the  stroke  shall  be  feloniously  given;  that  is, 
so  given  that  the  offender  forfeits  his  fee  to  the  Lord  Para- 
mount, or,  in  other  words,  so  given  that  it  violates  the  sover- 
eignty of  the  state  prosecuting,  and  under  whose  protection 
the  victim  was  at  the  time.  It  follows  that  whenever  the 
stroke  is  given  in  the  state,  and  the  death  outside,  the  blow  is 
felonious,  and  the  act  indictable  ;  but  when  the  stroke  is  out- 
side, it  is  only  felonious,  and  therefore  only  indictable  where 
the  doctrine  of  extra-terri tonality  extends  the  jurisdiction. 

Chief  Justice  Cockburn  says,  in  Queen  v.  Keyn,  L.  R.,  2  Ex. 
Div.  65 :  "  In  order  to  render  a  foreigner  liable  to  the  local  law, 
he  must,  at  the  time  the  offence  was  committed,  have  been 
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within  British  territory,  if  on  land,  or  on  a  British  ship,  if  at 
sea.  *  *  *  According  to  the  doctrine  of  Lord  Coke,  in 
Calvin's  case,  5  Coke,  protection  and  allegiance  are  correlative, 
or,  as  I  prefer  to  put  it,  it  is  only  for  acts  done  when  the 
person  doing  them  is  within  the  area  over  which  the  authority 
of  British  law  extends,  that  the  subject  of  a  foreign  state 
owes  obedience  to  that  law,  or  can  be  made  amenable  to  its 
jurisdiction." 

The  case  of  Regina  v.  Lewis  sustains  the  decisions  of  the 
Supreme  Court  of  New  Jersey  precisely.    7  Cox  Cr.  Cos.  277. 

A,  a  foreigner,  died  at  L.,  in  England,  of  injuries  inflicted 
by  B,  also  a  foreigner,  on  board  a  foreign  ship,  whilst  at  sea. 
Held,  that  neither  section  eight  or  nine  of  Geo.  IV.,  ch.  31, 
nor  section  one  of  2  Geo.  II,  ch.  21,  was  applicable  to  the  case, 
and  that  the  English  court  at  L.  had  no  jurisdiction  to  try  B 
for  the  offence. 

2.  Whether  the  letter  and  declarations  of  the  deceased  and 
the  letter  of  the  defendant  were  admissible.  The  letter  and 
declarations  of  the  deceased  are  admissible  as  a  part  of  the 
res  gestae.  They  are  not  hearsay,  but  original  testimony.  They 
are  declarations  made  at  the  time,  of  an  act  done,  which  derive 
a  degree  of  credit  from  the  act  itself. 

Where  the  state  of  mind,  sentiment,  or  disposition  of  a 
person,  at  a  given  period,  becomes  a  pertinent  topic  of  inquiry, 
his  declarations  and  conversations  being  part  of  the  res  gestae, 
may  be  resorted  to.  Roscoe's  Cr.  Ev.  23,  and  note;  Barthelemy 
v.  The  People,  2  Hill  248  j  Lord  Gordon's  case,  21  Howell's 
State  Trials  535;  1  Phil,  on  Ev.  184;  1  Whart.  Law  of  JEv., 
§  259;  1  Greenl.  on  Ev.,  §§  108-110. 

In  Lund  and  wife  v.  Inhabitants  of  Tyngsborough,  9  Gush. 
36,  Judge  Fletcher  reviews  the  cases,  holding  that  there  must 
be  a  main  or  principal  fact  or  transaction,  and  only  such 
declarations  are  admissible  as  grow  out  of  the  principal  trans- 
action, illustrate  its  character,  are  cotemporary  with  it,  and 
derive  some  degree  of  credit  from  it.  Wright  v.  Tathara,  5 
CI.  &  Fin.  670. 
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Perhaps  the  most  common  and  largest  class  of  cases  in 
which  declarations  are  admissible,  is  that  in  which  the  state 
of  mind  or  motives  with  which  any  particular  act  is  done,  is 
the  subject  of  inquiry.  Tims,  where  the  question  is  as  to  the 
motives  of  a  debtor  in  leaving  his  home  and  going  and 
remaining  abroad,  so  as  to  determine  whether  or  not  an  act 
of  bankruptcy  has  been  committed,  his  declarations,  when 
leaving  his  home  and  while  remaining  abroad,  as  to  his 
motives  for  leaving  his  home  and  for  remaining  abroad,  are 
admissible  in  evidence.  Such  declarations  accompanying  the 
act,  clearly  belong  to  the  res  gestae. 

In  Queen  v.  Gandfield,  2  Cox  Or.  Cos.  43,  Erie,  J.  says : 
"  Conversations  that  explain  a  man's  conduct,  are  admissible 
in  evidence."  Haile  v.  State,  1  Swan  (Tenn.)  248;  State  v. 
Zellers,  2  Halst.  275. 

On  the  trial  of  Ephraim  K.  Avery  for  the  murder  of 
Sarah  M.  Cornell,  before  the  Supreme  Judicial  Court  of  the 
State  of  Rhode  Island,  May  6th,  1833,  Chief  Justice  Eddy 
presiding,  a  paper  in  pencil  mark,  containing  these  words : 

"  If  I  am  missing,  inquire  of  R,ev.  Mr.  Avery,  Bristol — 
he  will  know  where  I  am — 

"  Dec.  20th,  S.  M.  Cornell," 

was  admitted  by  the  court  and  read  to  the  jury.  See  page 
57  of  trial,  as  reported  by  Marshall  &  Brown,  of  Providence. 

In  the  case  of  Webster,  for  the  murder  of  Parkman,  the 
inquiries  of  Parkman  of  Little  as  to  the  condition  of  Web- 
ster's account  in  the  bank,  were  admitted,  after  objection,  by 
Chief  Justice  Shaw.  Webster's  case,  by  Bemis,  p.  161,  also 
pp.  463,  464,  where,  in  the  charge,  he  presents  to  the  jury, 
for  their  consideration,  the  inquiries  made  by  Parkman,  as 
he  rode  through  the  streets  of  Cambridge,  for  Dr.  Webster's 
house. 

The  declarations  of  a  physician,  on  leaving  home,  taking 
medicines  with  him,  as  to  the  place  to  which  he  was  going, 
and  the  purpose  of  his  visit,  are  admissible  evidence  on  the 
principle  of  res  gestae.     Autauga  County  v.  Davis,  32  Ala. 
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704 ;  Pitta  v.  Bon-oughs,  6  Ala.  733 ;  Olds  v.  Powell,  7  Ala. 
652;  Kinzer  v.  Mitchell,  8  Barr  64;  #tofe  v.  Howard,  32 
R.  380. 

It  sometimes  happens  that  a  declaration  is  evidence  for  a 
particular  purpose,  though  it  is  not  to  be  taken  as  evidence  to 
prove  the  truth  of  the  fact  declared,  for  the  rule  seems  to  be 
that,  if  the  declaration  be  evidence  as  a  circumstance  in  the 
cause  for  any  purpose,  it  is  to  be  received.  Stark,  on  JEv.  (9th 
ed.)  88. 

The  letter  to  his  wife,  and  statements  made  to  his  son 
by  Armstrong,  are  admissible,  if  only  to  characterize  the 
motive  which  he  had  when  he  moved — he  intended  to  go  to 
Camden;  he  intended  to  meet  Hunter,  and  go  with  Hunter. 
Although  it  may  not  prove  that  he  went  to  Camden  (that  is 
proved  aliunde),  this  testimony  is  admissible  to  characterize  it. 
Mitchum  v.  State,  11  Geo.  615;  Luse  v.  Jones,  10  Vroom  708. 

The  nineteenth  exception  is  to  the  relevancy  and  competency 
of  the  following  letter  of  the  prisoner: 

"No.  710  Sansom  Street,    \ 
Philadelphia,  Dec.  3,  1877.       J 
"  Please  call  at  the  Manhattan  Life  Insur.  office,  414  Wal. 
street,  between  12  &  1  o'clock,  to  be  examined. 

"  And  also  call  at  the  Provident,  between  1  &  3,  108  S. 
4th,  for  same  purpose. 

"  I  will  put  it  in  two  companies. 

"You  will  oblige  me  by  attending  to  both  to-day,  and  I 
will  call  on  them  to-morrow. 

"Resp'y  yours,  Benj.  Htjnter. 

"  To  John  M.  Armstrong,  710  Sansom  St. 
"  N.  B.  Leave  off  your  truss,  for  fear  they  would  decline 
to  insure  you.  B.  H." 

The  theory  of  the  prosecution  was  that  the  motive  which 
induced  the  commission  of  the  crime,  was  to  obtain  the  amount 
of  the  insurance.  In  reference  to  this  matter,  there  was 
abundant  testimony.  The  letter  goes  to  show  Hunter  con- 
cerned in   procuring  the   insurances,  and    tends,  at  least,  to 

Vol.  xi.  2  l 
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bring  home  to  him  a  desire  that  Armstrong  should  be  insured. 
It  was  both  relevant  and  competent  as  the  admission  of  the 
party  against  himself. 

3.  Whether  the  testimony  of  the  wife  of  Thomas  Graham, 
an  accomplice,  was  properly  admitted  to  corroborate  her  hus- 
band. King  v.  All  Saints,  6  Maule  &  Sel.  194;  Stewart  v. 
Johnson,  3  Harr.  94;  Roscoe's  Evidence,  p.  114;  State  v. 
]Vilson  and  Wagner,  2  Vroom  79 ;  Ware  v.  State,  6  Vroom 
553;  Haskins  v.  The  People,  16  N.  Y.  344;  Reg.  v.  Halo- 
day,  8  Cox  Cr.  Cas.  298 ;  State  v.  JDrawdy,  14  Rich.  S.  C. 
87;  Thompson  v.  Commonwealth,  1  Mete.  (Ky.)  13;  Cornelius 
v.  Commonwealth,  3  Jfete.  (i£y.)  481 ;  -State  v.  Burnaide,  37 
J/b.  345;  Commonwealth  v.  Manson,  2  Ashmead  (Pa.)  31; 
Hor&man  v.  -State,  4  Tejin.  425;  6'tette  v.  Anthony,  1  McCord 
286 ;  2%fer  v.  Filbert,  6  £orc  69. 

Exception  twenty-two  is  to  the  refusal  of  the  judge  to 
charge  that  the  evidence  of  the  accomplice  should  be  corrobo- 
rated, not  only  in  the  details  of  the  crime  and  the  circum- 
stances which  surround  it,  but  also  as  to  the  statements  which 
related  to  the  person  of  the  accused,  and  his  being  present  at 
the  killing. 

There  was  no  error  in  this  refusal.  There  is  no  such  prin- 
ciple in  the  law  of  evidence  as  the  request  indicated. 

In  Haskin  v.  The  People,  Chief  Justice  Denio  says:  "  As 
is  above  shown,  it  would  not  have  been  error,  and  the  prisoner 
would  have  had  no  legal  cause  of  complaint,  if  the  jury  had 
been  instructed  on  the  uncorroborated  evidence  of  the  accom- 
plice. 

But  this  matter  has  been  settled  by  the  Supreme  Court  of 
this  state,  in  the  case  of  State  v.  Hyer,  10  Vroom  598,  where 
it  was  held  that,  "although  the  practice  of  courts  is  to  advise 
juries  not  to  convict  a  defendant  on  the  uncorroborated  testi- 
mony of  an  accomplice,  yet,  a  conviction  founded  on  such 
evidence,  is  strictly  legal.  That  being  a  matter  of  discretion 
with  the  judge  who  tried  the  cause,  errors  could  not  be 
assigned  on  the  refusal." 
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George  31.  Robeson,  in  reply. 

The  whole  argument,  on  the  part  of  the  state,  seems  to  be 
-on  the  idea  of  a  new  offence  created  by  this  statute,  not  before 
known  to  New  Jersey. 

1.  Did  our  statute  undertake  to  make  a  new  crime. 

The  English  statutes  on  which  it  is  founded  did  not  and 
have  never  been  held  to  have  done  so. 

All  the  construction  given  them  has  been  on  the  principle 
that  they  referred  to  crimes  already  existing,  of  which  English 
law  could  take  cognizance. 

2.  This  act  in  its  language  does  not  undertake  to  define  a,nd 
establish  a  new  crime.  It  refers  to  crimes  already  recognized 
and  characterized  in  our  statute  books. 

3.  If  no  new  crime  was  created,  then  to  make  the  statute 
apply  to  this  case,  you  must  hold  that  the  legislature  intended 
and  did  by  this  statute  undertake  to  prescribe  the  means  for 
the  trial  of  offences,  the  material  parts  of  which  occurred  in 
another  exclusive  jurisdiction. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  plaintiff  in  error  was  con- 
victed of  murder  in  the  first  degree  before  the  Court  of  Oyer 
and  Terminer  of  the  county  of  Camden,  and  by  the  authority 
of  the  recent  statute  relative  to  writs  of  error  in  capital  cases, 
certain  parts  of  the  proceedings  at  his  trial  have  been  brought 
before  this  court  for  revision.  I  shall  notice  briefly  each  part 
thus  presented,  in  the  order  in  which  they  stand  in  the  printed 
points  laid  before  the  court  by  his  counsel. 

The  first  and  second  of  the  objections  thus  made  to  these 
proceedings  are  of  the  same  character  and  rest  on  the  same 
ground,  and  may  be  disposed  of  conjointly  and  in  a  word. 
They  relate  to  alleged  defects  in  the  first  and  sixth  counts  of 
the  indictment,  but  as  there  is  and  can  be  no  pretence  that 
some  of  the  other  counts  are  not  good,  it  would  be  useless  for 
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present  purposes  to  consider  what  weight  there  is  in  such 
exceptions,  for  it  has  long  since  been  authoritatively  estab- 
lished by  judicial  decisions  in  this  state,  that  a  single  good 
count  in  an  indictment  is  sufficient  to  sustain  the  judgment. 
West  v.  State,  2  Zab.  236,  and  the  cases  there  cited. 

The  third,  fourth,  and  fifth  exceptions  relate  to  but  one 
subject,  presenting  it  in  different  aspects,  and  under  varied 
forms  of  objection.  The  point  raised  is  this  :  That  in  two  of 
the  counts  of  the  indictment  the  death  of  John  M.  Armstrong 
is  laid  as  having  occurred  in  this  state,  while  in  each  of  the 
other  four  counts  there  is  an  averment  of  his  death  in  the 
State  of  Pennsylvania.  Upon  this  it  is  objected,  in  the  lan- 
guage of  counsel,  that  "  this  is  not  a  different  form  of  aver- 
ment of  the  same  crime,  but  the  two  classes  of  counts  directly 
and  positively  aver  two  different  things,  which  are  impossible 
to  be  the  same,  namely,  the  first  and  sixth,  the  death  of  John 
M.  Armstrong,  who  died  in  the  State  of  New  Jersey,  and  the 
remaining  four  counts,  the  death  of  John  M.  Armstrong,  who 
must  have  been  a  different  person,  since  he  died  in  the  State 
of  Pennsylvania.  There  is  no  word  used  in  any  of  the  counts 
to  show  that  the  same  Armstrong  is  meant  in  each,  but  the 
counts  are  kept  specially  distinct  by  the  designation  in  each 
as  one  John  M.  Armstrong.  This  shows  an  indictment  con- 
taining two  distinct  charges  of  felony  and  murder  done  by  the 
prisoner  upon  two  different  persons.  This  makes  the  indict- 
ment multifarious,  incongruous  and  bad." 

If  it  were  admitted  that  this  record,  in  conjunction  with 
the  general  verdict  of  guilty,  imports  all  that  is  claimed  in 
this  contention,  it  is  not  apparent  why,  on  this  writ  of  error, 
the  judgment  should  be  reversed.  If  the  plaintiff  in  error 
has,  in  truth,  murdered  two  men,  instead  of  one,  there  seems 
no  reason  why  the  present  sentence  should  not  stand.  It  is 
indeed  urged  in  behalf  of  the  prisoner,  that  by  this  mode  of 
treatment  he  has  been  put  to  disadvantage  in  the  loss  of  the 
right  to  challenge  double  the  number  of  jurors  that  can  be 
challenged  when  the  crimination  is  single;  but  the  reply  to 
this  is,  that  this  record  does  not  show  that  he  claimed  such 
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right,  or  that  it  was  withheld  from  him ;  for  aught  that 
appears,  he  may  have  exercised  it.  But,  independently  of 
such  considerations,  there  can  be  no  doubt  as  to  the  rule  of 
law  applicable  to  the  subject,  for  it  always  has  been  held  that 
the  only  mode  of  objecting  to  the  joinder  of  several  distinct 
felonies  in  one  indictment  is  by  a  motion  to  the  trial  court, 
before  plea,  to  quash  the  indictment,  or  in  a  subsequent  stage 
of  the  proceedings  to  apply  to  compel  the  prosecutor  to  elect 
which  charge  he  will  try ;  and  it  is  further  settled  that  the 
decisions  on  such  motions  are  not  subject  to  review  on  error 
brought.  But  at  this  time  I  do  not  think  it  is  necessary  to 
further  pursue  this  line  of  inquiry,  or  to  conclude  anything 
involved  in  it,  inasmuch  as  it  is  clear  that  it  is  only  by  a 
misconstruction  of  the  legal  form  of  this  record  that  any  of 
the  questions  embraced  in  this  exception  can  be  considered  to 
be  legally  presented.  These  several  counts  are  mere  formula- 
ries, having  a  fixed  and  certain  legal  efficacy.  Each  several 
count,  in  a  well  drawn  indictment,  imports,  according  to  its 
terms,  a  charge  of  a  distinct  offence,  and  there  is  no  inter- 
dependence exhibited,  in  anywise,  between  the  several  counts. 
Thus,  in  charging  a  homicide,  one  count  may  lay  the  killing 
to  have  been  done  with  an  axe ;  another  may  allege  that  the 
instrument  used  was  a  knife,  and  a  third  may  describe  it  as  a 
sword.  The  act  of  killing  is  thus  differentiated  by  descriptive 
indicia,  so  that,  read  literally,  such  counts  are  always  incon- 
gruous ;  but  their  literal  sense  is  not  their  legal  sense.  They 
are  regarded  in  law  as  charging,  in  substance,  the  same 
offence,  the  incidents  only  being  varied  for  the  technical  pur- 
pose of  harmonizing,  even  in  details,  the  described  crime  with 
the  possible  proofs.  The  offence  is  no  more  marked  and 
individualized  by  a  description  of  the  place  of  death,  than  it 
is  by  a  description  of  the  instrument  used.  And  this  ques- 
tion, like  those  already  disposed  of,  is  also  res  adjudicata  in 
our  courts.  The  whole  subject  was  considered  and  adjudged  in 
the  case  of  Donnelly  v.  State,  (first  in  the  Supreme  Court  and 
afterwards  in  this  court,)  2  Duicher  461,  601.  On  that  occa- 
sion, Mr.  Scott,  who  appeared  for  the  prisoner,  insisted  that 
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each  of  the  four  counts  in  that  indictment  charged  a  distinct 
offence,  and  that  the  general  verdict  was  so  incongruous  that 
it  found  that  the  slain  man  had  been  murdered  and  had  died 
lour  times  on  the  same  day.  But  the  court,  looking  beyond 
the  mere  form,  and  recognizing  its  object  and  purpose,  held 
that  the  four  counts  charged  but  a  single  offence. 

This  decision  rules  the  present  question,  as  the  principle  on 
which  it  rests  is  plainly  applicable. 

The  next  two  exceptions  pertain  to  certain  declarations, 
both  written  and  oral,  which  are  alleged  to  be  mere  hearsay, 
and  which,  therefore,  it  is  urged,  were  inadmissible. 

The  question  thus  raised  is  of  importance,  and  in  some  of 
its  aspects  its  decision  is  attended  with  considerable  difficulty. 

In  pressing  this  matter  on  the  attention  of  the  court,  this 
is  the  printed  language  of  the  counsel  of  the  defendant: 
"  Sixth.  The  court  erred  in  admitting  the  declarations  of 
John  M.  Armstrong,  made  in  Philadelphia,  on  the  afternoon 
of  the  twenty-third  of  January,  to  the  effect  that  he  intended 
to  go  that  evening  to  Camden,  in  company  with  Mr.  Hunter, 
said  declarations  not  being  dying  declarations,  nor  made  in 
the  presence  of  Hunter,  nor  under  any  circumstances  which, 
made  them  competent  as  evidence  in  this  case." 

It  will  be  observed,  from  this  statement,  that  the  whole 
objection  here  made  is  to  the  statement  that  the  deceased  said 
he  was  going  to  Camden  with  Mr.  Hunter  on  the  night  in 
question.  Upon  turning  to  the  proceedings  at  the  trial  and 
the  bill  of  exceptions,  it  appears  that  the  statement  of  the 
witness,  with  reference  to  the  matter  in  question,  was  fuller, 
and  contained  other  particulars  than  those  above  indicated. 
The  witness  was  the  son  of  the  murdered  man  ;  and,  narrating 
the  statements  made  to  him  by  his  father,  his  words  were  as 
follows:  (:  He  said,  in  the  morning,  that  Mr.  Hunter  had 
told  him  that  some  one  had  told  him  (Hunter)  that  Davis 
had  a  bank  account,  and  that  he  had  advised  my  father  to  come 
over  and  see  about  it,  and  get  the  money,  and  he  would  go- 
wit  h  him.  Father  said  he  intended  to  go  with  Mr.  Hunter,, 
and  he  and  Mr.  Hunter  were  going  to  Camden  that  night." 


NOVEMBER  TERM,  1878.  535 

Hunter  v.  State. 

Following  this  statement  of  the  witness,  the  bill  of  excep- 
tion proceeds  in  this  form,  viz. :  "  To  which  testimony  counsel 
for  the  prisoner  there  and  then  objected,  and  moved  and  con- 
tended that  the  same  was  mere  hearsay  testimony,  and  should 
be  overruled ;  but  the  court  thereupon  denied  the  motion, 
and  refused  to  overrule  the  said  testimony,  or  any  part 
thereof." 

From  this  presentation  it  appears  that  this  entire  statement 
of  this  witness  was  objected  to  as  a  whole ;  there  was  no 
attempt  to  separate  it  into  parts,  discriminating  the  bad  from 
the  good,  so  that,  until  this  had  been  done,  the  court  could 
not  be  required  to  do  it,  but  was  right,  if  the  statement  con- 
tained in  any  respect  legitimate  evidence,  in  refusing  to  over- 
rule it  or  any  part  of  it.  The  rule  on  the  subject  is  settled 
beyond  all  controversy,  and  has  been  frequently  acted  upon 
by  this  court.  If,  consequently,  the  narration  of  the  witness, 
to  the  effect  that  his  father  told  him  that  he  and  Mr.  Hunter 
were  going  to  Camden  that  night  was  unobjectionable  evi- 
dence, this  action  of  the  judge  in  refusing  to  overrule  the 
entire  statement  cannot  be  impeached.  I  think  there  can  be 
no  doubt  that  this  latter  declaration  was  the  particular  to 
which  the  attention  of  the  court  and  the  counsel  was  directed 
at  the  trial,  and  that  the  objection  then  made  was  pointed  at 
it  exclusively.  It  was  certainly  the  exclusive  subject,  so  far 
as  touches  the  testimony  of  this  witness,  of  the  printed  excep- 
tion on  the  part  of  the  defence,  and  was  the  foundation  on 
which  was  rested  the  well  digested  and  very  forcible  argument 
which  the  counsel  of  the  prisoner  addressed  in  his  behalf  to 
this  court.  From  these  circumstances  I  have  concluded  that 
the  question  whether  this  witness  should  have  been  allowed 
to  declare  what  his  father  had  said  touching  the  Davis  book 
account  is  not  now  legally  presented  for  consideration.  I 
shall  therefore  treat  this  part  of  the  case  as  it  was  treated  by 
the  counsel  of  the  prisoner  in  his  argument  here,  as  raising 
the  single  inquiry  whether  the  witness  could  be  allowed  to 
testify  that  his  father  told  him  he  was  going  to  Camden  with 
the  plaintiff  in  error  on  the  night  of  the  murder.     I  may 
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remark,  however,  in  this  connection,  that  in  the  sequel  it  will 
appear  that  the  permitted  reference  by  this  witness  to  the 
Davis  account  seems  to  me,  from  one  of  the  views  I  take  of 
the  questions  involved,  a  circumstance  of  no  importance. 

Connected  with  this  subject,  and  raising  questions  controlled 
by  the  same  considerations,  is  the  testimony  called  in  question 
bv  the  seventh  exception.  This  was  a  letter  written  by  John 
1M.  Armstrong  to  his  wife,  on  the  afternoon  preceding  the 
night  of  his  murder,  which  was  in  these  words,  viz.:  "No. 
710  Sansom  street,  Philadelphia.  I  will  not  be  home  much 
before  nine  o'clock.  Am  going  over  to  Camden  again  with 
Mr.  Hunter,  on  business  connected  with  the  Davis  matter. 
(Signed)  John  M.  A. 

"  Frank  will  not  be  at  home  to  supper  ;  he  is  going  down 
to  Goudey's  to  tea." 

The  person  here  described  as  Frank  was  the  son  of  Mr. 
Armstrong.  The  envelope  containing  this  note  was  addressed 
to  his  wife. 

The  conversation  with  the  son,  embraced  in  the  foregoing 
exception,  occurred  in  the  afternoon  of  the  day  of  the  murder, 
the  letter  being  sent  at  a  later  hour  of  the  same  afternoon. 

From  the  foregoing  statement  of  facts  it  will,  I  think,  be 
apparent  that  the  particular  question  to  be  at  present  resolved, 
is,  whether  these  communications  of  Mr.  Armstrong,  whether 
written  or  oral,  of  his  intention  of  going  to  Camden  with  Mr. 
Hunter,  were,  in  a  legal  view,  to  be  regarded  as  a  part  of  the 
res  gestce.  The  peculiar  features  of  this  case  affecting  this 
question  will  be  hereafter  considered  by  me ;  but  I  think  it 
is  obvious  that,  with  reference  to  general  legal  principles, 
such  communications  were  no  part  of  the  matter  in  contro- 
versy, unless  they  were  so  connected  with  the  act  of  the 
deceased  in  going  to  Camden  as  to  be,  in  a  reasonable  sense, 
part  of  such  act. 

Now  I  think  I  may  safely  say  that  there  are  few  problems 
involved  in  the  law  of  evidence  more  unsolved  than  what 
things  are  to  be  embraced  in  those  occurrences  that  are  desig- 
nated in  the  law  as  the  res  gestce.     The  adjudications  on  the 
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subject,  more  especially  those  in  this  country,  are  perplexingly 
variant  and  discordant.  I  can  readily  find  judicial  rulings 
by  force  of  which  this  testimony  would  be  excluded  ;  but  I 
can  as  readily  find  other  rulings  of  equal  weight,  that  would 
sanction  its  admission.  This  result  has  grown  out  of  the  diffi- 
culty of  applying,  with  anything  like  precision,  general  rules 
to  a  class  of  cases  of  infinite  variety.  In  the  wrell  considered 
case  of  Land  and  wife  v.  Inhabitants  of  Tyngsburgh,  9 
Cush.  42,  it  is  said:  "The  res  gesta?  are  different  in  different 
eases  ;  and  it  is,  perhaps,  not  possible  to  frame  any  definition 
which  would  embrace  all  the  various  cases  which  may  arise 
in  practice.  It  is  for  the  judicial  mind  to  determine,  upon 
such  principles  and  tests  as  are  established  by  the  law  of  evi- 
dence, what  facts  and  circumstances,  in  particular  cases,  come 
within  the  import  of  the  terms."  In  the  present  instance  the 
test  thus  indicated  will  be  found,  I  think,  in  the  rule  that 
sucli  declarations  as  these  are  admissible,  because  they  are  so 
connected  with  an  act,  itself  admissible  as  a  part  of  the  res 
gestae,  as  to  have  become  incorporated  with  it.  The  declara- 
tion and  the  act  must  make  up  one  transaction.  The  theory 
justifying  this  course  is  that,  when  such  declarations  are  thus 
coupled  with  a  provable  act,  they  receive  confirmation  from 
it ;  but  if  they  stand  alone,  without  such  support,  they  depend 
altogether  for  their  credence  on  the  veracity  of  the  utterer, 
and  thus  conditioned,  they  are  pure  hearsay,  and  inadmissible. 
Alluding  to  the  rule  that  excludes  hearsay,  Mr.  Starkie,  vol. 
I.,  p.  65,  says  :  "The  principle  does  not  extend  to  the  exclu- 
sion of  any  of  what  may  be  termed  real  or  natural  facts  and 
circumstances  in  any  way  connected  with  the  transaction,  and 
from  which  any  inference  as  to  the  truth  of  the  disputed  fact 
can  reasonably  be  made."  The  present  point  of  inquiry 
therefore  is,  whether  these  declarations  of  Mr.  Armstrong  to 
his  son,  and  the  similar  declaration  contained  in  the  note  to 
his  wife,  can  reasonably  be  said  to  be  component  parts,  or  the 
natural  incidents  of  the  act  of  the  deceased  in  going  to 
Camden,  which  act  was  incontestably  a  part  of  the  res  gestae. 
After   mature   reflection    and    a  careful    examination   of  the 
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authorities,  my  conclusion  is,  that  these  communications  of 
the  deceased  should  be  regarded  as  constituents  of  that  trans- 
action, for  I  think  they  were  preparations  for  it,  and  thus 
were  naturally  connected  with  it.  In  the  ordinary  course  of 
things  it  was  the  usual  information  that  a  man  about  leaving 
home  would  communicate  for  the  convenience  of  his  family, 
the  information  of  his  friends,  or  the  regulation  of  his  business. 
At  the  time  it  was  given,  such  declarations  could,  in  the 
nature  of  things,  mean  harm  to  no  one;  he  who  uttered  them 
was  bent  on  no  expedition  of  mischief  or  wrong,  and  the  atti- 
tude of  affairs  at  the  time  entirely  explodes  the  idea  that  such 
utterances  were  intended  to  serve  any  purpose  but  that  for 
which  they  were  obviously  designed.  If  it  be  said  that  such 
notice  of  an  intention  of  leaving  home  could  have  been  given 
without  introducing  in  it  the  name  of  Mr.  Hunter,  the 
obvious  answer  to  the  suggestion  I  think  is,  that  a  reference 
to  the  companion  who  is  to  accompany  the  person  leaving,  is 
as  natural  a  part  of  the  transaction  as  is  any  other  incident 
or  quality  of  it.  If  it  is  legitimate  to  show  by  a  man's  own 
declarations  that  he  left  his  home  to  be  gone  a  week,  or  for  a 
certain  destination,  which  seems  incontestable,  why  may  it 
not  be  proved  in  the  same  way  that  a  designated  person  was 
to  bear  him  company?  At  the  time  the  words  were  uttered 
or  written,  they  imported  no  wrong-doing  to  any  one,  and 
the  reference  to  the  companion  who  was  to  go  with  him  was 
nothing  more,  as  matters  then  stood,  than  an  indication  of 
an  additional  circumstance  of  his  going.  If  it  was  in  the 
ordinary  train  of  events  for  this  man  to  leave  word,  or  to 
slate  where  he  was  going,  it  seems  to  me  it  was  equally  so- 
for  him  to  say  with  whom  he  was  going.  I  think  Mr. 
Wharton  has  well  described  that  assemblage  of  acts  and  their 
incidents,  that  make  up  the  res  gestce.  He  thus  writes  :  "  The 
res  gestce  may  therefore  be  defined  as  those  circumstances 
which  are  the  undesigned  incidents  of  a  particular  litigated 
aet,  which  are  admissible  when  illustrative  of  such  act.  These 
incidents  may  be  separated  from  the  act  by  a  lapse  of  time 
more  or  less  appreciable.     They  may  consist  of  speeches  of 
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any  one  concerned,  whether  participant  or  bystander ;  they 
may  comprise  things  left  undone  as  well  as  things  done. 
Their  sole  distinguishing  feature  is  that  they  should  be  the 
necessary  incidents  of  the  litigated  act ;  necessary,  in  this 
sense,  that  they  are  part  of  the  immediate  preparations  for,  or 
emanations  of  such  act,  and  are  not  produced  by  the  calculated 
policy  of  the  actors."  This  definition  obviously  embraces  the 
declarations  now  challenged,  for  they  were  immediate  prepa- 
rations for  the  act  in  question,  and  were  certainly  not  pro- 
duced by  the  calculated  policy  of  the  actor  who  gave  utterance 
to  them.  I  am  unable  to  see  that  the  reference  made  to  Mr. 
Hunter  by  the  deceased  was  not  as  closely  combined  with  the 
probable  act  of  his  going  to  Camden,  as  were  the  inquiries 
made  by  Parkman,  as  he  passed  through  the  streets  of  Cam- 
bridge, for  the  house  of  Dr.  Webster ;  and  those  inquiries 
were  admitted  as  evidence  by  Chief  Justice  Shaw.  Report  of 
Webster's  case.  It  is  true  that  in  that  instance  the  inquiries 
happened  to  be  precisely  cotemporaneous  with  the  act  being 
done ;  but  all  the  authorities  admit  that  it  would  be  absurd 
to  require  exact  coincidence  in  point  of  time  between  the 
doing  of  the  act  and  saying  of  the  words  explanatory  of  it. 
Thus,  in  the  case  already  cited  from  9  Cushing,  it  is  said : 
"So  declarations,  to  be  admissible,  must  be  cotemporaneous 
with  the  main  fact  or  transaction  ;  but  it  is  impracticable  to 
fix,  by  any  general  rule,  any  exact  instant  of  time,  so  as  to 
preclude  debate  or  conflict  of  opinion  in  regard  to  this  par- 
ticular point."  Lord  Den  man  is  quite  strong  in  his  expres- 
sions on  this  subject,  for  in  Rouoh  v.  Great  Western  R.  R. 
Co.,  1  Q.  B.  60,  he  uses  this  language :  "  The  princi- 
ple of  admission  is,  that  the  declarations  are  pars  rei  gestae, 
and  therefore  it  has  been  contended  that  they  must  be  cotem- 
poraneous with  it ;  but  this  has  been  decided  not  to  be  neces- 
sary, on  good  grounds ;  for  the  nature  and  strength  of  the 
connection  with  the  act  are  the  material  things  to  be  looked 
to;  and,  although  concurrence  of  time  cannot  but  be  always 
material  evidence  to  show  the  connection,  yet  it  is  by  no 
means  essential."     In  the  case  now  under  consideration,  these 
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■declarations  are  so  naturally,  and  therefore  strongly,  associated 
with  the  act  in  contemplation  that,  in  my  estimation,  the 
most  exact  cotemporaneousness  of  the  two  things  would  give 
do  additional  force  to  the  connection  between  them.  There 
is  nothing  in  the  case  to  countenance  the  notion  that  any 
change  of  purpose  occurred  between  the  time  of  the  expression 
of  such  purpose  and  the  execution  of  it,  so,  as  there  is  no 
extraneous  interference,  the  disclosure  of  the  intention  and 
its  performance  may  be  said  to  be,  within  the  meaning  of  the 
authorities,  one  entire  transaction. 

It  is  principally  from  the  foregoing  considerations  that  I 
find  myself  constrained  to  think  that  the  declarations  under 
discussion,  even  if  they  stood  in  the  case  unsupported  or 
unaffected  by  other  circumstances,  were  admissible,  on  general 
principles,  on  the  single  ground  that  they  were  the  natural 
and  inartificial  concomitants  of  a  probable  act,  which  itself 
was  a  part  of  the  res  gestae.  In  such  a  status  of  the  evidence, 
I  should  think  that  the  exception  to  the  principle  that  rules 
out  hearsay,  had  been  carried  to  its  extreme  limit,  but  with- 
out transcending  such  limit. 

But,  in  point  of  fact,  the  question  thus  discussed  is  not,  on 
this  record,  presented  in  this  narrow  point  of  view,  for  it  is, 
in  the  proofs,  connected  with  facts  that  appear  to  put  the 
admissibility  of  these  declarations  on  a  stable  foundation. 

It  was  in  the  connection  now  to  be  disclosed,  that  this  testi- 
mony was  admitted  by  the  judge  at  the  trial. 

A  witness  for  the  state  had  been  produced,  who  had  testi- 
fied that  he  had  overheard  a  certain  conversation,  that  had 
occurred  on  the  day  of  the  murder,  between  the  victim,  Mr. 
Armstrong,  and  the  defendant,  Mr.  Hunter.  This  witness, 
referring  to  the  latter  person,  said:  "I  saw  him  in  the  office, 
talking  to  Mr.  Armstrong.  *  *  *  I  heard  him  say,  This  man 
has  a  bank  account;  I  heard  it  from  'private/  or  'outside'  par- 
tics  ;  I  do  not  know  which ;  you  go  there  to-night,  at  seven 
o'clock,  and  I  will  go  with  you."  Here,  then,  it  appeared  that 
Mr.  Hunter  made  an  offer  to  go  with  the  deceased.  It  was  cer- 
tainly competent  to  show  that  there  was  a  mutual  understand- 
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ing  to  that  effect,  and  the  evidence  in  question  was  admitted 
with  that  view,  and  for  that  single  purpose.  Whether  the 
deceased  acceded  to  the  plan  proposed  to  him,  was  known  to 
himself,  but  his  purpose  could  be  made  manifest  to  others 
only  by  his  words.  Otherwise  than  in  this  way,  how  was  it 
possible  to  show  the  assent  of  the  deceased  to  the  proffered 
arrangement  ?  Suppose  the  defence  had  shown  that  a  propo- 
sition had  been  made  by  some  third  party  to  accompany  the 
deceased  to  Camden,  on  the  night  in  question — could  it  have 
been  reasonably  contended  that  such  evidence  could  not  have 
been  supplemented,  and  made  significant,  by  proof  that  the 
deceased  evinced,  by  his  statements,  that  he,  on  his  side,  had 
agreed  to  the  proposal,  and  was  about  to  carry  it  into  effect  ? 
In  this  aspect  of  the  evidence,  the  case  seems  to  be  brought 
fully  within  that  other  exception  to  the  rule  excluding  hear- 
say, which  legalizes  declarations  which  are  explanatory  of 
a  state  of  mind,  such  mental  condition  being  the  subject 
of  inquiry.  In  the  case  of  Lund  v.  Inhabitants  of  Tyngs- 
burgh,  already  cited,  the  principle  which  is  apposite  is  stated 
in  these  terms:  "Perhaps  the  most  common  and  largest 
class  of  cases  in  which  declarations  are  admissible,  is  that  in 
which  the  state  of  mind,  or  motive  with  which  any  particular 
act  is  done,  is  the  subject  of  inquiry.  Thus,  where  the  ques- 
tion is  as  to  the  motives  of  a  debtor  in  leaving  his  house,  and 
going  and  remaining  abroad,  so  as  to  determine  whether  or 
not  an  act  of  bankruptcy  has  been  committed,  his  declarations 
when  leaving  his  house  and  while  remaining  abroad,  as  to  his 
motives  for  leaving  his  house  and  for  remaining  abroad,  are 
admissible  in  evidence.  Such  declarations,  accompanying  the 
act,  clearly  belong  to  the  res  gestae.  They  are  calculated  to 
elucidate  and  explain  the  act,  and  they  derive  a  degree  of 
credit  from  the  act."  This,  undoubtedly,  is  a  correct  state- 
ment of  the  legal  doctrine,  and  it  seems  completely  applicable 
to  this  case  in  the  present  point  of  view.  One  of  the  import- 
ant questions  at  the  trial  was,  whether  the  deceased  had  come 
into  an  agreement  with  the  defendant  to  accompany  him  to 
Camden  on  the  night  of  the  murder.     There  was  testimony 
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showing  the  assent  of  Mr.  Hunter  to  such  agreement.  The 
question  for  solution  was  as  to  the  intention  of  the  deceased 
in  leaving  his  home,  whether  his  motive  and  purpose  were  to 
assent  to  and  execute  such  agreement.  Such  a  juncture,  with 
respect  to  intention  and  conduct,  I  cannot  distinguish  from 
that  of  the  bankrupt  in  departing  from  his  home,  so  far  as 
the  rules  of  evidence  touching  declarations  are  concerned  ; 
and,  in  my  opinion,  this  testimony,  on  this  ground,  was  also 
admissible. 

In  this  connection,  it  is  proper  that  I  should  say  that  I 
have  examined  the  testimony  of  William  L.  Donnell,  and 
that  I  have  found  it  of  the  same  general  character  as  that 
just  considered,  and  that,  in  its  principal  features,  I  think  it 
is  to  be  controlled  by  the  principles  already  laid  down.  It 
does  not  refer  to  Mr.  Hunter  by  name,  but  the  witness  says 
that  the  deceased  told  him  that  a  certain  party  had  told  him 
that  Davis  "had  money  in  bank,  and  they  were  going  over  to 
see  about  it."  The  witness  further  said  the  deceased  told 
him  that  he  "had  been  over  the  night  before,"  but  this  state- 
ment had  no  significance  in  the  case.  In  view  of  the  admis- 
sion of  the  other  declarations  which  so  directly  referred  to  the 
defendant,  and  his  arrangement  with  the  deceased,  the  testi- 
mony of  this  particular  witness  was  of  no  consequence  in  the 
case;  and  that  was  the  estimation  apparently  put  upon  it  by 
the  counsel  of  the  defendant,  for  it  was  scarcely  alluded  to  in 
his  exhaustive  argument  on  this  branch  of  the  controversy. 

I  have  already  shown  that  I  have  been  led  to  the  result 
that  all  these  declarations  which  were  excepted  to  as  hearsay, 
were  legitimate  evidence  in  the  cause ;  and  I  have  now  to 
make  the  further  remark,  that  if  I  had  arrived  at  the  oppo- 
site conclusion,  I  still  should  not  have  felt  justified,  on  that 
account,  to  vote  in  favor  of  reversing  this  judgment.  My 
reason  is  this,  that  I  am  satisfied  that  the  admission  of  this 
testimony  could  not  have  hurt  the  defendant  on  the  trial  of 
the  cause,  and  by  force  of  the  law  of  this  state  it  is  not  enough, 
for  the  purpose  of  overthrowing  a  judgment  in  a  criminal  case, 
that  errors  in  law  have  entered  into  the  proceeding.     The 
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eighty-ninth  section  of  the  statute  regulating  criminal  pro- 
cedure says  :  "No  judgment  given  upon  any  indictment  shall 
be  reversed  for  any  imperfection,  omission,  defect  in,  or  lack 
of  form,  or  for  any  error  except  such  as  shall  or  may  have 
prejudiced  the  defendant  in  maintaining  his  defence  upon  the 
merits."  In  addition  to  the  existence  of  error  in  law,  it 
must  be  shown  that  such  error  was,  or  might  have  been,  pre- 
judicial to  the  defence  on  the  merits.  This  exposition  of  the 
statute  was  applied  in  the  case  of  Donnelly  v.  State,  2  Dutcher 
493. 

And  from  a  careful  examination  of  this  case,  I  have  fully 
satisfied  my  own  mind  that  all  the  facts  embodied  in  these 
disputed  declarations  appeared  from  indisputable  testimony,  so 
that  they  stood  in  the  case  as  undisputed  facts.  That  the 
deceased  said  that  he  and  Mr.  Hunter  were  to  go  to  Camden 
on  the  night  in  question,  with  respect  to  the  Davis  account,  I 
find  conclusively  established,  irrespectively  of  these  reported 
statements  made  by  the  deceased,  the  admissibility  of  which 
has  been  denied.  I  will  turn  to  the  evidence  for  the  purpose 
of  seeing  that  it  appears  in  an  undisputed  form,  and  without 
contradiction,  that  the  deceased  said  these  things.  In  the  first 
place,  I  will  refer  to  the  son  of  the  deceased,  Mr.  Armstrong. 
This  witness  says  he  told  Mr.  Hunter,  the  day  succeeding  the 
murder,  what  his  father  had  said  to  him  touching  his  going 
to  Camden.  His  language  is :  "  He  (Hunter)  came  to  the 
dining-room,  and  I  told  him  father  had  been  assaulted  in 
Camden  ;  I  asked  him  if  he  had  been  along  with  father;  he 
said  no ;  I  told  him  that  father  had  told  me  that  he  was  going 
over  to  Camden  with  him  that  night,  and  he  said  he  did  not 
say  so — that  it  was  not  so."  And  on  the  cross-examination 
of  this  witness,  the  further  important  testimony  was  elicited  : 
the  counsel  of  the  defendant,  referring  to  a  statement  made 
by  the  witness  on  a  previous  occasion,  asked  this  question  : 
"  Then  how  is  it  that  you  said  that  reference  was  made  to 
Davis'  bank  account  before?"  Answer — "I  forgot  that." 
Question — "What  else  occurred  that  you  have  not  told  us 
now?"     Answer — "I  said  Mr.  Hunter  thought  that  perhaps 
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tin's  party  that  had  told  him  that  Davis  had  a  bank  account 
bad  proven  treacherous."  And  further  on,  referring  to  the 
statement  of  the  witness  to  Mr.  Hunter,  that  his  father  had 
told  him  that  he  was  going  to  Camden  with  him,  the  cross- 
examiner  proceeds  thus:  "And  you  told  him  that  perhaps 
the  party  who  had  told  him  that  Davis  had  a  bank  account 
had  proved  a  traitor?"  Answer — "Yes,  sir."  Question — 
"  That  is  to  say,  you  made  it  up  ?"  Answer — "  Xo,  sir ;  I 
did  not  make  it  up."  Question — "  Where  did  you  get  the 
information?"  Answer — "Because  my  father  had  told  me 
that  Mr.  Hunter  had  told  him."  Here,  then,  we  have  a 
witness  distinctly  swearing  to  all  the  material  facts  compre- 
hended in  the  disputed  declarations,  in  a  form  that  was 
unquestionably  legal.  He  here  testified  to  his  information 
from  his  father  that  Mr.  Hunter  was  to  go  with  him  to  Cam- 
den, and  that  such  visit  related  to  the  Davis  account.  Further 
than  this,  in  the  defendant's  own  testimony,  when  a  witness  in 
his  own  behalf,  he  says,  referring  to  the  interview  with  the 
son  of  the  deceased  :  "  He  told  me  that  his  father  had  been 
assaulted  in  Camden,  and  he  asked  me  if  I  was  there ;  I  told 
him  I  was  not;  he  intimated  to  me — in  fact  said  to  me — that 
his  father  said  I  was  going  with  him  to  Camden,  and  through 
the  conversation  he  said  I  would  have  to  locate  myself."  So, 
with  respect  to  the  same  theme,  being  called  for  an  explana- 
tion of  an  alleged  conversation  with  Mr.  Lorrilliere,  he  further 
testified  :  "  Well,  I  said  something  to  this  effect,  I  think : 
that  I  was  very  sorry  to  hear  about  the  trouble  of  Mr.  Arm- 
strong ;  that  he  had  said  I  was  over  there  that  night,  or  some- 
thing to  that  effect."  There  was  also  further  evidence  on  the 
point.  The  widow  of  the  murdered  man  was  a  witness,  and 
she  narrated  a  conversation  she  had  with  Mr.  Hunter  on  the 
morning  after  the  murder,  and  told  him,  in  the  course  of  it, 
that  she  had  received  a  note  from  her  husband  on  Wednesday 
evening,  stating  that  he  was  going  to  Camden  with  him  in  the 
evening ;  and  then  the  cross-examination  follows,  in  this  wise  : 
Question — "  Had  Mr.  Armstrong  told  you  that  Mr.  Hunter 
was  going  over  with  him  on  Tuesday,  also  ?"    Answer — "  He 
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told  me  on  Tuesday  morning,  early."  Question — "  What  did 
lie  tell  you?"  Answer — "He  said  he  would  not  be  home 
that  day,  on  Tuesday  evening ;  he  was  to  have  taken  his 
papers  concerning  the  Davis  matter  with  him,  and  Hunter 
would  go  with  him,  and  he  would  be  back  about  nine  o'clock." 

Now  this  mass  of  testimony,  proving  the  fact  that  the 
deceased  did  say  that  the  defendant  was  to  accompany  him  to 
Camden  on  the  night  of  the  murder,  stands  in  the  case  abso- 
lutely unquestioned  either  by  word  or  circumstance.  These 
statements  may  not  have  been  true;  Mr.  Hunter  may  not 
have  arranged  to  go  to  Camden  with  him  ;  but  that  is  not  the 
point ;  the  question  was,  whether  the  deceased  so  asserted  ; 
and  that,  I  repeat,  I  consider  was  absolutely  indisputable,  in 
view  of  the  admittedly  legal  evidence.  The  contested  decla- 
rations, therefore,  were  mere  surplusage  ;  they  did,  and  could 
do,  neither  harm  nor  good  to  either  side.  To  overturn  this 
judgment,  therefore,  on  this  ground,  would  be,  in  my  judg- 
ment, to  overturn  it  on  a  mere  technicality.  To  do  so  would 
be  to  contravene  the  provisions  of  that  wise  and  valuable 
statute  which  has  just  been  recited. 

On  the  whole,  therefore,  I  think  it  clear  that  these  particu- 
lar exceptions  are  not  well  taken. 

The  tenth  assignment  of  errors  is  in  these  words,  viz. :  "The 
court  erred  in  admitting  Lydia  Graham,  wife  of  Thomas  Gra- 
ham, to  be  sworn  and  give  testimony  in  corroboration  of  the 
statement  and  confession  of  her  husband,  that  he  had  been; 
guilty  of  the  infamous  crime  of  murder." 

Thomas  Graham,  the  husband  of  this  witness,  was  the 
alleged  accomplice  of  the  plaintiff  in  error,  and  having  been 
called  as  a  witness  by  the  state,  had  admitted  his  guilt  as  the 
associate  of  Mr.  Hunter  in  the  homicide.  Subsequently,  in 
the  progress  of  the  trial,  the  wife  was  offered  as  a  witness,  and 
was  admitted  after  objection. 

All  that  the  wife  testified  to  was,  that  just  before  the  mur- 
der Mr.  Hunter  had  called  to  see  her  husband,  and  on  one 
of  such  occasions  had  left  a  card  containing  a  request  that  the 
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husband  would  meet  him  at  a  designated  place  in  the  city  of 
Philadelphia. 

It  appeared  in  the  case  that  the  husband  had  been  sepa- 
rately indicted  for  this  murder,  and  had  not,  at  the  time  of  the 
trial,  pleaded  to  the  accusation. 

This  objection  was  not  much  pressed  on  the  argument,  and 
it  is  plain,  on  all  the  authorities,  that  it  cannot  be  sustained. 
It  is  altogether  settled  that  the  wife  is  a  competent  witness, 
when  the  husband  is  not  a  party  in  the  suit,  to  testify  to  facts 
that  merely  tend  to  his  crimination,  provided  the  facts  proved 
hy  her  do  not  manifest  that  an  indictable  offence  has  been 
committed  by  him.    This  was  the  rule  that  received  the  sanc- 
tion of  this  court  in  the  ease  of  Ware  v.  State,  reported  in  6 
Vroom  554. 
This  exception,  I  think,  should  be  overruled. 
The  eleventh  and  last  exception  is  thus  expressed  :  "  The 
judgment  in  this  case  ought  to  be  reversed  because  John  M. 
Armstrong,  who  is  alleged   to  have  been  murdered  by  the 
prisoner,  died  out  of  the  State  of  New  Jersey  and  in  the  State 
of  Pennsylvania,  and  within  the  separate  territory  and  exclu- 
sive jurisdiction  of  the  said  State  of  Pennsylvania." 

The  question  thus  raised  for  consideration  is  one  relating 
•entirely  to  the  meaning  and  effect  of  one  of  the  statutes  of 
this  state,  and  it  was  so  treated  by  the  counsel  of  the  plaintiff 
in  error  in  his  argument  addressed  to  this  court.  For  his 
■contention  was,  that  by  the  rules  of  the  common  law,  and 
■except  for  statutory  aid,  the  conditions  of  the  case  being  a 
felonious  and  mortal  blow  within  the  territory  of  this  state, 
and  the  occurrence  of  the  resulting  death  beyond  the  limits 
of  such  territory,  the  criminal  act  could  not  be  treated  and 
punished  as  murder  within  this  jurisdiction.  It  is  not  neces- 
sary  that  I  should  either  assent  to,  or  controvert,  these  premi- 
ses, and  for  the  present  I  shall  proceed  upon  the  assumption  of 
their  truth,  and  shall  regard  the  inquiry  as  dependent  for  solu- 
tion on  the  proper  interpretation  of  the  act  under  the  rules  of 
statutory  exposition.  And  I  may  say  at  once,  that  in  this 
point  of  view  I  have  from  the  first  failed  to  see  the  least  diffi- 
culty in  the  subject.     The  language  of  this  statute  is  this : 
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"  "Where  any  person  shall  be  feloniously  stricken  or  poisoned 
upon  the  sea,  or  at  any  place  out  of  the  jurisdiction  of  this 
state,  and  shall  die  of  the  same  stroke  or  poisoning  within  the 
jurisdiction  of  this  state,  or  where  any  person  shall  be  felo- 
niously stricken  or  poisoned  within  the  jurisdiction  of  this 
state,  and  shall  die  of  such  stroke  or  poisoning  upon  the  sea 
or  at  any  place  out  of  the  jurisdiction  of  this  state,  in  either 
of  said  cases,"  &c,  jurisdiction  is  given  to  the  courts  of  this 
state  to  try  and  punish  such  murders. 

Now  it  will  be  at  once  observed  that  this  clause  of  this  law, 
interpreted  by  its  own  terms,  has  a  meaning  jjerfectly  clear 
and  definite.  It  describes  with  faultless  accuracy  of  phrase- 
ology the  place  in  which  the  jurisdictional  facts  are  to  occur ; 
the  mortal  blow  is  to  be  struck  "  within  the  jurisdiction  of 
this  state,"  in  the  one  case,  or  "  upon  the  sea,  or  at  any  place 
out  of  the  jurisdiction  of  this  state,"  in  the  other;  and  the 
same  words  define  the  places  in  which  the  death  is  to  happen. 
"Why,  then,  should  not  this  act  be  understood  and  enforced 
according  to  its  plain  import?  The  only  reason  which  has 
been  suggested  is,  that  when  the  body  of  the  crime  has  been 
committed  within  the  territory  of  any  of  the  other  states  of 
this  Union,  or  in  a  foreign  country,  it  is  contrary  to  funda- 
mental legal  principles  for  this  state  to  assume  a  jurisdiction 
over  such  offence  merely  from  the  fact  that  the  victim  of  the 
crime  died  within  such  jurisdiction  ;  and  it  is  therefore  argued 
that  the  act  should  receive  such  a  construction  as  will  exclude 
from  its  operation  such  a  result.  The  sense  in  which  it  was 
■urged  that  the  terms  descriptive  of  the  foreign  places  in 
which  the  homicidal  blow  was  to  occur  were  to  be  interpre- 
ted was,  that  they  should  be  taken  to  indicate  only  such 
places  as  were  out  of  the  dominions  of  every  organized  gov- 
ernment. The  argument,  then,  having  reached  this  point, 
was  turned  to  practical  application  by  the  further  contention 
that,  as  the  terms  descriptive  of  the  place  of  the  blow  and  of 
the  place  of  the  death  were  the  same,  that  the  latter  occur- 
rence, as  well  as  the  former,  must  happen  outside  of  the  reign 
of  law,  and  as  the  death   in  this  case  took  place  within  the 
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Commonwealth  of  Pennsylvania,  the  consequence  was  that 
the  conjuncture  to  which  the  statute  applied  was  not  present, 
and  therefore  the  courts  of  this  state  were  destitute  of  juris- 
diction to  try  the  offence.  It  will  be  perceived  that  the 
premise  of  this  train  of  reasoning  is,  the  inference  that  the 
statute,  construed  according  to  its  terms,  leads  to  an  enormity, 
that  is,  to  the  arrogation  by  the  state  of  the  prerogative  of 
punishing  offenses  against  the  laws  of  foreign  governments. 
There  can  be  no  doubt  that  the  spirit  of  a  statute  will  some- 
times control  its  letter,  but  when  the  letter  is  plain,  the  reason 
must  be  most  cogent  for  departing  from  it.  I  am  unable  to 
perceive  on  what  ground  it  can  be  claimed  that  such  reason 
exists  in  this  case.  A  claim  to  jurisdiction  over  extra-terri- 
torial crimes  from  the  fact  that  the  death,  resulting  from  such 
crimes,  occurred  within  such  jurisdiction,  has  been  decided  by 
courts  whose  decisions  are  entitled  to  the  highest  respect,  to 
be  a  legitimate  exercise  of  the  powers  of  government.  Such 
was  the  result  reached,  after  an  elaborate  examination  of  the 
subject,  by  the  Supreme  Court  of  Massachusetts,  in  the  case 
of  Commonwealth  v.  Macloon,  101  Mass.  1  ;  and  the  English 
.-tatute  is  held  by  the  courts  of  that  country  to  give  jurisdic- 
tion whenever  an  Englishman  has  committed  a  murder,  the 
victim  dying  within  the  realm,  although  the  fatal  blow  has 
been  struck  in  a  foreign  country.  This  doctrine  was  enforced 
in  Reg.  v.  Azzopardi,  1  C.  &  K.  203,  and  wras  reaffirmed  in 
a  considered  judgment,  in  the  case  of  Reg.  v.  Lewis,  7  Cox  C. 
C.  277.  It  is  therefore  utterly  out  of  the  question  to  concede 
that  a  result  thus  accredited  is  to  be  considered  so  abnormal 
and  monstrous  as  to  raise  a  conviction  that  such  result  is  not 
within  the  statutory  intent,  when  the  words  of  such  statute 
are  plain  to  that  end.  I  do  not  overlook  the  circumstance 
that  there  are  some  expressions  used  in  the  opinion  read  in 
the  case  of  State  v.  Carter  that  may  be  said  to  tend  in  the 
direction  of  the  opposite  view ;  but  it  is  obvious  from  the 
context  and  general  tenor  of  the  judicial  reasoning  in  that 
opinion,  that  the  point  really  attempted  to  be  sustained  was 
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that  the  legislature  was  not  invested  with  the  ability  to  pass 
a  law  to  punish  foreign  murders  from  the  death  of  the  person 
slain  happening  within  the  jurisdiction  of  the  state.  The 
case  itself  is  no  authority,  even  for  such  a  doctrine,  and  what 
was  said  with  reference  to  this  matter  was  entirely  extra-judi- 
eial,  for  the  only  question  presented  was,  whether  the  act 
extended  to  the  crime  of  manslaughter,  and  it  was  decided 
that  it  did  not.  But  it  is  not  with  this  question,  or  to  the 
right  of  the  legislature  to  pass  a  law  of  the  kind  referred  to, 
that  we  are  at  present  concerned  ;  for  no  one  denies  that  when 
the  mortal  blow,  as  in  this  case,  has  been  struck  in  this  state, 
such  power  exists  ;  the  only  inquiry  is,  whether  the  legisla- 
ture designed  to  enact  such  a  statute.  I  have  endeavored  to 
show  that  its  words  are  of  plain  import,  and  that  there  is 
nothing  in  the  effects  or  consequences  of  the  act  by  which  the 
force  of  such  words  can  be  limited.  I  will  remark,  in  con- 
clusion, that  if  a  corroboration  of  the  foregoing  view  is  neces- 
sary, it  will,  I  think,  be  found  by  looking  at  the  consequences 
of  the  statute  m  question  if  we  adopt  the  exposition  contended 
for  by  the  counsel  of  the  defendant.  That  exposition  is  that 
it  was  not  the  intention  to  punish  crimes  committed  within 
foreign  jurisdictions,  and  that  when  the  statute  speaks  of  any 
person  being  "  feloniously  stricken  or  poisoned  upon  the  sea, 
or  at  any  place  out  of  the  jurisdiction  of  this  state,"  it  is  th 
necessary  intendment  that  all  foreign  jurisdictions  in  whicl 
regular  government  prevails,  are  excepted.  It  is  obvious, 
therefore,  that  with  respect  to  the  land  when  we  search  for 
a  place  within  the  statutory  description,  we  are  confined  to 
desert  lands,  or  the  abodes  of  barbarous  peoples ;  and  with 
respect  to  the  sea,  as  every  ship,  being  subject  to  established 
law,  is  excluded  by  the  definition,  we  have  but  the  waste  of 
waters  in  which  the  statutory  blow  is  to  be  struck  or  the 
poison  is  to  be  administered.  Manifestly  it  is  safe  to  say  this 
act  was  never  intended  to  provide  for  the  punishment  of  such 
impossible  crimes.  The  statute  must  be  read  according  to  its 
terms,  and  in  that  sense  it  is  applicable  to  the  present  case. 
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After  full  examination  of  all  the  points  argued,  I  am  of 
opinion  that  this  judgment  should  be  affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice,  Dal- 
rimple,  Deptje,  Dixon,  Knapp,  Reed,  Scudder,  Van 
Syckel,  Clement,  Dodd,  Green,  Lathrop,  Wales.     14. 

For  reversal — None. 


THE  STATE,  STEPHEN  PELL,  PROSECUTOR,  PLAINTIFF  IN 
ERROR,  v.  THE  MAYOR  AND  COMMON  COUNCIL  OF  THE 
CITY  OF  NEWARK,  DEFENDANTS  IN  ERROR. 

1.  The  constitutional  provision,  in  Art.  IV.,  \  7,  f  11,  that  prohibits  spe- 
cial legislation  regulating  "the  internal  affairs  of  towns  and  counties," 
embraces  cities. 

2.  A  law  altering  the  boundaries  of  the  wards  of  the  city  of  Newark,  and 
displacing  from  office  certain  of  the  officials,  and  changing  the  times 
of  their  election,  is  a  special  and  local  law  regulating  the  internal 
affairs  of  a  city,  and  therefore  within  the  prohibitory  clause  above 
referred  to. 


On  error  to  the  Supreme  Court.  For  opinion  of  the  Su- 
preme Court,  see  ante  p.  71. 

For  the  plaintiff  in  error,  J.  D.  Bedle  and  J.  Vanatta. 

For  the  defendants  in  error,  Henry  Young  and  F.  T.  Fre- 
linghuysen. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  single  question  presented 
for  the  consideration  of  this  court  in  this  case  is,  whether  the 
legislative  act  approved  on  the  15th  of  February,  1878,  and 
which  is  entitled  "  A  further  supplement  to  an  act  entitled 
'An  act  to  revise  and  amend  the  charter  of  the  city  of  New- 
ark,'" approved  March  11th,  1857,  is  constitutional.     The 
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general  purpose  and  effect  of  the  statute  thus  impugned,  is  to 
alter  the  boundaries  of  eleven  of  the  fifteen  wards  of  this 
city,  and  also  the  times  of  holding  the  municipal  elections. 

The  twenty-third  section  of  the  act  contains  the  following 
injunction  :  "  That  within  fifteen  days  after  the  passage  of 
this  act,  the  mayor  and  common  council  of  said  city  shall 
proceed  to  divide  the  wards  of  said  city,  as  hereby  constituted, 
into  election  districts,  and  to  appoint  the  necessary  inspectors 
and  judges  of  elections,  and  clerks  of  elections,  required  by 
law  for  each  of  the  election  districts  so  set  off,  who  shall  serve 
until  their  successors  are  elected."  The  city  officials  having 
refused  to  perform  the  duty  thus  imposed,  an  application  was 
made  to  the  Supreme  Court  for  a  writ  of  mandamus  to  enforce 
obedience  to  the  statutory  injunction  ;  that  application  having 
been  refused,  we  are  now  called  upon,  in  this  writ  of  error,  to 
review  that  judgment. 

It  was  denied,  in  the  Supreme  Court,  that  the  act  in  ques- 
tion had  any  binding  force  whatever,  on  the  ground  that  it 
was  enacted  in  violation  of  the  prohibitions  of  Art.  IV.,  §  7, 
T  11,  of  our  state  constitution,  which  provides  that  it  shall 
not  be  within  the  competency  of  the  legislature  to  pass  private,, 
local,  or  special  laws  in  certain  enumerated  cases.  Among 
these  restrictions  is  the  following,  viz. :  "That' the  legisla- 
ture shall  not  pass  private,  local,  or  special  laws  regulating 
the  internal  affairs  of  towns  and  counties,  appointing  local 
officers  or  commissioners  to  regulate  municipal  affairs."  It  was 
this  prohibition  that  the  Supreme  Court  held  to  be  destructive 
of  the  act  in  question. 

In  reviewing  that  decision,  it  is  manifest  that  there  are  two 
subjects  for  consideration — first,  whether  this  law  now  chal- 
lenged is,  in  point  of  fact,  a  regulation  of  the  internal  affairs 
of  the  city  of  Newark ;  and,  second,  whether  this  clause  of 
the  constitution  just  cited,  is  applicable  to  such  city. 

Touching  the  first  of  these  questions,  I  am  unable  to  per- 
ceive the  slightest  ground  for  a  rational  doubt.  It  seems  to 
me  that,  to  any  one  who  looks  at  this  matter  with  judicial 
impartiality,  the  proposition  is  self-evident  that  this  law  does 
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attempt  to  regulate,  in  many  important  particulars,  the  inter- 
nal affairs  of  the  city  of  Newark.  This  law,  by  its  own  force, 
turns  out  of  office,  before  the  conclusion  of  their  term,  the 
city  officers  who  had  been  duly  chosen  by  the  people,  and 
repeals  the  act  under  which  they  had  been  elected.  It. then 
directs  a  new  election,  changing  the  time  of  holding  elections 
from  the  month  of  October  to  the  month  of  March.  I  cannot 
think  that  any  one  will  affirm  that  municipal  elections  are  not 
the  affairs  of  the  city.  This  was  not  the  position  taken  in  the 
learned,  interesting,  and  instructive  arguments  with  which  the 
court  was  favored  by  the  experienced  counsel  of  these  relators. 
In  that  discussion,  it  was  seemingly  assumed  that  the  provi- 
sions of  this  law  were  severable,  so  that,  in  one  of  its  aspects, 
it  was  admissible  to  regard  it  as  a  law  possessed  of  the  single 
efficacy  of  changing  the  boundaries  of  the  wards.  But  this 
course  is  not  possible,  as  this  law  is  a  unit,  not  capable  of  such 
distribution,  its  scheme  of  elections  and  the  territorial  altera- 
tions of  its  ward  lines  being  indissolubly  connected.  Nor 
can  it  be  contended,  with  any  show  of  reason,  that  this  elec- 
tion plan  is  a  mere  adjunct  and  necessary  consequence  of  the 
modifications  in  the  boundaries  of  the  wards.  Such  is  clearly 
not  the  case,  as  there  was  no  necessity  for  any  interference 
with  any  existing  tenure  of  office.  The  law  must  be  regarded 
as  a  whole,  and,  so  regarded,  I  consider  it  indisputably  clear 
that  it  is  a  regulation  of  the  internal  affairs  of  the  city  of 
Newark. 

Nor  do  I  think  it  would  be  proper,  in  such  a  connection  as 
this,  to  seek  the  occasion  for  deciding  abstract  questions  of 
constitutional  law.  It  appears  to  me  to  be  dangerous  in  the 
extreme,  to  attempt  to  expound  any  new  constitutional  regu- 
lation upon  a  prion  reasonings,  for  the  law  is  so  practical  a 
science,  that  its  rules  are  always  best  understood  when  they 
have  been  exemplified  in  experience.  I  think  it  easy  to  say, 
with  confidence,  that  the  legislature  cannot,  if  this  constitu- 
tional prohibition  applies  to  cities,  alter  the  boundaries  of  the 
wards,  in  connection  with  this  scheme  displacing  the  present 
incumbents,  and  providing,  in  a  novel  method,  for  the  election 
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•of  substitutes;  and  yet  I  might  find  it  very  difficult  to  affirm 
that,  under  no  posture  of  things,  could  the  boundaries  of  the 
wards  of  a  city  be  changed  by  special  and  local  legislation. 
Until  the  particular  conditions  of  the  case  are  present,  it  does 
not  seem  to  me  to  be  discreet  to  express  any  opinion  on  this 
latter  question. 

As  I  have  said,  I  find  no  difficulty  in  concluding  that  this 
law,  considered  as  a  whole,  is  in  direct  conflict  with  the  con- 
stitutional provision  under  review,  provided  such  provision  be 
applicable  to  the  city  of  Newark. 

This  conclusion  leads  to  the  second  point  of  inquiry,  which 
is,  whether  the  constitutional  restriction  in  question  is  opera- 
tive in  the  cities  of  the  state.  The  language  of  the  clause  is 
prohibitive  of  the  enactment  of  "private,  local,  or  special 
laws  regulating  the  internal  affairs  of  towns  and  counties." 
The  question  is  as  to  the  meaning  of  the  word  "  towns,"  in 
this  connection.  When  this  subject  was  before  the  Supreme 
Court,  in  the  case  of  Van  Riper  v.  Parsons,  ante  p.  1,  it 
was  considered  that  this  term  "  towns,"  in  its  largest  signifi- 
cation, embraced  cities,  and  that,  in  view  of  the  obvious  pur- 
pose indicated  by  the  provision,  it  was  to  be  construed  in  that 
large  sense.  The  maximum  of  mischief  occasioned  by  these 
special  laws,  had  been  exhibited  in  the  cities  of  the  state,  and 
the  minimum  in  the  towns,  using  the  term  in  its  restricted 
meaning,  and  therefore,  to  apply  the  remedy  so  as  to  embrace 
solely  this  minor  class  of  evils,  seemed  to  the  court,  as  a 
matter  of  legal  construction,  a  mere  reductio  ad  absurdum. 
It  is  not  necessary  to  repeat  the  course  of  reasoning  that  led 
the  Supreme  Court  to  this  conclusion,  as  it  appears  in  the  case 
as  reported.  The  same  subject  was  pressed  upon  the  atten- 
tion of  this  court,  and  I  have,  therefore,  again  carefully 
considered  the  grounds  of  my  former  conclusion.  But  my 
further  reflections  and  researches  have  not  altered  my  first 
convictions.  I  still  think  this  word  "towns"  cannot,  ration- 
ally, in  this  text,  be  taken  in  its  ordinary  and  narrow  sense. 
It  seems  to  me  entirely  clear  that  the  purpose  for  which  this 
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olanse  was  designed,  is  not  to  be  doubted  or  misunderstood, 
ami  that  it  is  equally  clear,  that  to  take  the  terra  in  its  narrow 
meaning,  is  to  defeat,  almost  entirely,  such  purpose.  The 
provision  is  remedial,  and  the  remedy  is  to  be  made,  if  prac- 
ticable, commensurate  with  the  evil  at  which  it  is  aimed.  It 
appears  to  me  that  constitutional  provisions  are  to  be  construed 
with  much  liberality  in  the  light  of  their  reason  and  purpose, 
the  object  being  to  arrive,  from  their  language  as  applied  to 
the  subject  to  which  it  relates,  at  the  intention  of  the  people 
in  establishing  them.  Mr.  Justice  Story  has  this  just  stricture 
upon  the  unwisdom  of  adhering  too  closely  to  the  letter,  in 
the  interpretation  of  these  important  instruments.  He  says: 
"It  does  not  follow,  either  logically  or  grammatically,  that 
because  a  word  is  found  in  one  connection,  in  the  constitution, 
in  a  definite  sense,  therefore  the  same  sense  is  to  be  adopted  in 
every  connection  in  which  it  occurs.  This  would  be  to  sup- 
pose that  the  framers  weighed  only  the  force  of  single  words, 
as  philologists  or  critics,  and  not  whole  clauses  and  objects, 
as  statesmen  and  practical  reasoners."  I  think  it,  then,  alto- 
gether safe  to  declare  that,  when  a  term  has  two  meanings — 
the  one  a  narrow  and  usual  one,  and  the  other  a  broader, 
though  more  unusual  one,  and  the  acceptance  of  the  former 
meaning  will,  in  part,  impair  the  purpose  clearly  manifested 
in  the  clause  in  which  such  term  occurs,  and  the  acceptance 
of  such  latter  meaning  will  fully  effectuate  such  purpose — it 
i-  in  this  last  sense  that  such  term  is  to  be  interpreted.  This 
was  the  principle  of  construction  adopted  in  the  Supreme 
Court  in  the  case  referred  to,  and  I  think  it  is  the  correct  one, 
and  is  applicable  in  the  present  instance. 

Nor  can  I  think  that  the  learned  counsel  of  the  relators 
were  as  happy  in  their  struggle  with  this  branch  of  the  case 
as  they  were  with  the  other  topics  of  argument;  for  I  cannot 
but  think  that  the  premises  assumed  by  them  was  a  fatal  con- 
ion  against  their  view  of  this  subject.  Apparently  per- 
ceiving the  absurdity  of  limiting  the  meaning  of  the  term 
"  towns  "  to  the  designation  of  the  few  localities  to  which  in 
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its  narrow  sense  it  is  applicable,  it  was  contended  that  the 
term,  in  a  wide  sense,  embraced  townships,  as  it  was  admitted 
that  it  did  cities.  Now  I  agree  with  these  premises,  that  this 
word  in  this  wide  sense  takes  in  both  townships  and  cities, 
but  I  think  that  it  is  a  palpable  non  sequitur  to  deduce  from 
such  data  the  conclusion  that  thereby  the  clause  becomes 
applicable  to  townships  and  not  to  cities.  Counsel  insisted, 
with  much  force,  that  townships  were  within  the  mischiefs  to 
be  remedied,  and  certainly  there  will  be  no  denial  that  cities 
are ;  then  if  both  places  are  within  the  meaning  of  the  terms 
used  and  both  within  the  mischiefs,  why  are  not  both  subject 
to  the  remedial  protection  of  the  clause?  In  my  opinion, 
such  is  in  reality  the  result,  the  term  "  towns  "  in  the  passage 
standing  as  a  generic  designation,  embracing  townships  ac 
well  as  cities,  and  all  other  places  corporate  established  for 
local  government  of  the  same  grade  as  these,  and  also  those 
of  an  inferior  order,  if  any  such  there  be. 

Finding  this  fatal  infirmity  in  this  original  act,  it  would  be 
altogether  superfluous  to  inquire  into  the  validity  of  any  of 
those  subsequent  statutes  which  it  was  said  operated  to  repeal 
the  law  above  considered. 

I  think  the  judgment  of  the  Supreme  Court  should,  on  the 
ground  just  stated,  be  affirmed. 

The  Chancellor.  I  agree  with  the  other  members  of 
the  court  in  the  opinion  that  although  the  act  of  the  legisla- 
ture which  is  brought  under  consideration  by  the  proceedings 
in  this  cause  suggests  the  important  questions  which  have 
been  discussed  in  the  Supreme  Court  and  in  this,  and  which 
were  adjudicated  upon  in  the  court  below,  yet  that  these  ques- 
tions are  not  so  presented  under  the  act  as  to  make  it  obliga- 
tory upon  this  court  to  adjudicate  upon  them  in  disposing  of 
the  writ  of  error.  I  therefore  concur  in  the  conclusion  at 
which  they  have  arrived,  but  deem  it  proper  to  add  that  inas- 
much as  the  result  is  reached  without  reference  to  those  ques- 
tions or  the  opinion  of  the  Supreme  Court  thereon,  concur- 
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renoe  in  the  result  is  neither  an  expression  nor  an  indication 
of  opinion  upon  those  questions  or  any  of  them. 

For  affirmance — The  Chancellor,  Chief  Justice,  De- 
pue,  Knapp,  Scudder,  Woodhull,  Clement,  Dodd, 
Green,  Lilly,  Wales.     11. 

For  reversal — None. 


JOHN    D.   HARRISON,  PLAINTIFF   IN  ERROR,   v.    JACOB  J. 
ALLEN,   DEFENDANT   IN    ERROR. 

1.  A  sheriff  holding  an  execution  has  no  right — the  property  levied  on 
being  claimed  by  a  third  party — to  require  a  bond  from  the  plaintiff 
executed  by  a  surety,  if  the  plaintiff  himself  is  of  unquestionable  suf- 
ficiency. 

2.  The  officer  can  require  ample  security  and  nothing  more. 

3.  The  circuit  judge  having  found  as  a  fact,  on  a  motion  to  amerce,  that 
the  plaintiff's  own  bond  was  sucli  ample  security,  this  court  refused  to 
review  such  finding,  on  the  ground  that  its  province  is  to  correct 
errors  of  law  only. 


On  error  to  the  Essex  Circuit  Court. 

Jacob  J.  Allen  recovered  judgment  in  the  Essex  Circuit 
Court  against  one  Thompson,  and  issued  an  alias  execution 
thereon,  and  delivered  the  same  to  the  sheriff  of  Essex  county, 
the  plaintiff  in  error,  directing  him  to  levy  upon  certain  goods 
and  chattels.  A  third  party  claiming  the  ownership  of  such 
property,  the  sheriff  declined  to  sell  without  indemnity. 
Thereupon  the  plaintiff  tendered  to  the  sheriff  his  own  bond, 
which  the  sheriff  declined  to  accept,  without  a  sufficient  surety 
joined  in  it.  The  sheriff  subsequently  returned  the  execu- 
tion nulla  bona,  the  plaintiff  in  execution  refusing  to  give 
such  a  bond  as  was  demanded.  A  motion  to  amerce  was 
made  to  the  Circuit  Court,  supported  by  affidavits  showing 
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the  foregoing  facts,  and  exhibiting  the  pecuniary  condition  of 
the  plaintiff  in  execution.  The  sheriff  was  amerced  in  the 
amount  of  the  debt  and  costs. 

For  plaintiff  in  error,  W.  S.  Whitehead. 

For  defendant  in  error,  John  A.  Cobb. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  On  the  argument  before  this 
court  it  was  asked  by  the  counsel  of  the  plaintiff  in  error  that 
we  should  look  into  the  affidavits  for  the  purpose  of  review- 
ing the  finding  of  the  circuit  judge  on  the  facts  with  respect 
to  the  pecuniary  standing  of  the  plaintiff  in  execution.  On 
the  motion  to  amerce,  the  circuit  judge  found  that  the  plain- 
tiff in  execution  stood  in  such  a  condition  with  respect  to  pro- 
perty as  to  make  his  bond  that  sufficient  indemnity  which  the 
officer  had  the  right  to  exact  before  running  the  risk  of  levy- 
ing on  chattels  to  which  a  claim  of  title  was  made  by  a  third 
party.  There  is  neither  any  rule  of  practice,  nor  any  princi- 
ple of  law,  that  would  justify  this  court  in  attempting  to 
re-try  a  question  of  this  kind.  On  a  writ  of  error,  it  is  the 
established  doctrine  that  it  is  the  law,  and  not  the  facts  of  the 
case,  that  is  reviewed.  I  am  not  aware  of  any  instance  in 
which  this  court  has  undertaken,  in  revising  the  proceedings 
of  a  law  court,  to  weigh  the  evidence  and  to  adjudge  concern- 
ing it.  The  fact,  therefore,  must  be  taken,  on  this  inquiry, 
as  conclusively  established,  by  the  finding  of  the  circuit  judge, 
that  the  plaintiff  in  execution  was  a  man  of  means,  to  such  an 
extent  that  his  bond  was  a  full  security  to  the  sheriff  on  the 
occasion  in  question. 

The  only  question,  consequently,  is,  whether  a  sheriff  has 
the  right,  under  the  circumstances  presented  in  this  case,  to 
demand  a  bond  with  a  surety. 

The  rule  is  well  settled  that  when  personal  property,  upon 
which  a  sheriff  is  instructed  to  levy,  is  claimed  by  a  third 
party,  the  officer  is  not  bound  to  proceed  with  the  writ  unless 
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tbo  plaintiff  furnish  him  with  ample  indemnity.  Crocker  on 
Slieriffs,  §  464  ;  Freeman  on  Executions,  §  275.  But  no  case 
has  been  referred  to,  and  none  has  come  under  my  observa- 
tion, that  maintains  the  doctrine  that  under  all  circumstances 
the  sheriff  has  the  right  to  require  a  surety  to  the  bond 
rendered  to  him.  Such  a  rule  would  be  needlessly  oppressive 
to  a  plaintiff  in  execution.  If  such  plaintiff  is  possessed  of 
so  much  property  as  to  make  his  own  obligation  complete 
security  to  the  officer,  there  can  be  no  reason  why  the  latter 
should  have  it  in  his  power  to  exact  anything  beyond  such 
personal  obligation.  The  officer  has  a  right  to  be  fully  pro- 
tected ;  but  when  such  full  protection  is  tendered  to  him  he 
must  accept  it,  and  has  no  right  to  require  anything  more. 
Inasmuch,  therefore,  as  the  fact  appears  in  this  case,  in  a  con- 
clusive form,  that  ample  indemnity  was  given  to  this  officer, 
and  that  it  was  illegal  for  him  to  require  as  a  pre-requisite  to 
making  a  levy  under  his  writ,  the  consequence  is,  the  judg- 
ment should  be,  in  all  things,  affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice,  Dal- 
rimple,  Dixon,  Knapp,  Reed,  Scudder,  Van  Syckel, 
Woodhull,  Clement,  Dodd,  Green,  Lathrop,  Wales. 
14. 

For  reversal — None. 


THE  STATE,  THE  NORTH  WARD  NATIONAL  BANK  OF 
NEWARK,  PROSECUTOR,  PLAINTIFF  IN  ERROR,  v.  THE 
MAYOR  AND  COMMON  COUNCIL  OF  THE  CITY  OF 
NEWARK,  DEFENDANTS  IN  ERROR. 

1.  The  provision  of  the  constitution  of  this  state,  as  amended,  that  "  prop- 
erty shall  be  assessed  for  taxes  under  general  laws  and  by  uniform 
rules,"  proprio  vigor e,  put  an  end  to  existing  special  legislation  for  the 
assessment  of  taxes. 
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An  assessment  of  tax  on  the  stock  of  a  national  banking  association  in 
this  state,  owned  by  a  stockholder  residing  in  the  city  in  which  the 
association  is  located,  cannot  be  sustained  by  the  presumption  that  the 
stockholder  resided  in  the  ward  in  which  the  association  was  located. 
It  is  the  right  of  such  stockholder,  under  the  laws  of  this  state,  to  have 
the  assessment  in  such  case  made  against  himself. 


In  error  to  the  Supreme  Court.  For  opinion  of  Supreme 
Court,  see  10  Vroom  380. 

For  plaintiff  in  error,  Joseph  Coult. 

For  defendants  in  error,  Henry  Young. 

The  opinion  of  the  court  was  delivered  by 

The  Chancellor.  The  proceedings  in  this  cause  bring 
up  for  review  a  judgment  of  the  Supreme  Court  upon  a  cer- 
tiorari in  a  matter  of  taxation,  the  assessment  in  1876,  of  the 
tax  on  all  the  shares  of  the  capital  stock  of  the  North  Ward 
National  Bank  of  Newark,  to  the  bank  itself,  notwith- 
standing the  fact  that  some  of  its  stockholders  were  resi- 
dents of  this  state.  This  method  of  assessment  is  undeniably 
in  contravention  of  the  express  provisions  of  the  supplement 
of  April  1st,  1869,  to  the  tax  law  of  the  state,  (Rev.,  p.  1160, 
§  99,)  so  far  as  the  stockholders  who  reside  in  this  state  are 
concerned.  That  supplement  provides  that  every  person  shall 
be  assessed  in  the  township  or  ward  where  he  resides,  for  all 
shares  of  the  stock  of  any  national  bank  in  this  state,  or  of 
any  bank  authorized  under  the  laws  of  this  state,  owned  by 
him,  or  in  his  possession  or  control  as  trustee,  guardian, 
executor,  or  administrator;  and  in  case  such  owner,  trustee, 
guardian,  executor,  or  administrator  shall  be  a  non-resident 
of  this  state,  then,  and  in  that  case,  such  banks  shall  be 
assessed  to  the  amount  of  such  shares  so  owned  or  held  by 
non-residents,  in  the  manner  provided  by  statute  in  the  case 
of  other  corporations.  The  assessment,  however,  was  not 
based  on  that  act,  but  on  the  sixteenth  and  seventeenth  sections 
of  the  act  of  1866.     That  section,  indeed,  was  repealed  by  the 
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act  of  1869,  but  the  defendants  in  error  claim  that,  as  to  the 
city  of  Newark,  it  was  substantially  re-enacted  by  a  supple- 
ment to  an  act  relating  to  the  assessment  and  revision  of  taxa- 
tion in  the  city  of  Newark,  approved  in  1872,  (Pamph.  L., 
p.  1165,)  by  which  the  sixteenth  and  seventeenth  sections  of 
the  law  of  1866  were  declared  to  be  in  full  force  and  effect,  so 
far  as  related  to  that  city.  Those  sections  provided  for  the 
assessment  of  tax  on  the  stock  of  banks  to  the  stockholders  in 
their  respective  townships  or  wards  where  the  banks  were 
located,  and  made  it  the  duty  of  the  banks  to  retain  and  pay 
the  tax  assessed  to  each  stockholder  out  of  the  dividends,  and 
made  the  tax  a  lien  on  the  stock  of  the  stockholder,  and 
provided  that  it  might  be  levied  on  and  sold  for  the  tax. 
Pamph.  L.,  p.  1085.  The  provision  of  the  constitution  of  this 
state,  as  amended,  that  "  property  shall  be  assessed  for  taxes 
under  general  laws  and  by  uniform  rules,  according  to  its  true 
value,"  was  fatal  to  the  special  provision  of  the  supplement 
to  the  Newark  tax  law.  It,  proprio  vigore,  repealed  it,  and 
thereupon  the  law  of  1869  became  the  rule  of  taxation  of 
bank  stocks  in  Newark. 

The  assessment  upon  the  bank  of  the  tax  on  the  shares  of 
resident  stockholders  can,  therefore,  derive  no  support  from 
the  act  of  1872.  The  Supreme  Court  so  held,  but  while  it 
so  adjudged,  it  sustained  the  assessment  as  to  all  stockholders 
who  resided  in  Newark  when  it  was  made,  on  the  ground  that 
they  were  taxable  for  their  stock  at  their  places  of  residence, 
and  it  did  not  appear  but  that  they  all  resided  in  the  ward  in 
which  the  bank  was  located.  This  reason  appears  to  me  to 
be  entirely  insufficient  to  excuse  what  is  an  undoubted  de- 
parture from  the  plain  provisions  of  the  law — a  departure 
substantially  affecting  the  rights  of  the  stockholders.  By 
the  Revised  Statutes  of  the  United  States,  p.  1015,  §  5219, 
it  is  provided  that  nothing  therein  shall  prevent  all  the  shares 
in  any  national  banking  association  from  being  included  in 
the  valuation  of  the  personal  property  of  the  owner  or  holder 
of  such  shares  in  assessing  taxes  imposed  by  authority  of  the 
state  within  which  the  association  is  located  ;   but  that  the 
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legislature  of  each  state  may  direct  the  manner  and  places  of 
taxing  all  the  shares  of  national  banking  associations  located 
within  the  state,  subject  only  to  the  two  restrictions,  that  the 
taxation  shall  not  be  at  a  greater  rate  than  is  assessed  upon 
other  moneyed  capital  in  the  hands  of  individual  citizens  of 
such  state,  and  that  the  shares  of  any  national  banking  asso- 
ciation owned  by  non-residents  of  any  state  shall  be  taxed  in 
the  city  or  town  where  the  bank  is  located,  and  not  elsewhere. 
The  states,  then,  have  the  power  to  tax  the  stock  of  any 
national  banking  association  in  such  manner  and  at  such 
places  as  their  legislatures  may  direct,  subject  to  the  restric- 
tions above  mentioned,  as  to  discrimination  against  them,  and 
the  place  at  which  shares  of  non-residents  shall  be  taxed. 
The  act  of  1869,  of  the  legislature  of  this  state,  directs  in 
what  manner  and  at  what  place  the  taxation  of  the  shares  of 
the  stock  of  the  national  banks  in  this  state  shall  be  imposed. 

Every  stockholder  resident  here  is  to  be  assessed  for  his 
shares  in  the  township  or  ward  where  he  resides.  Incidental 
to  this  taxation  is  his  right  to  a  deduction  in  respect  of  debts 
bona  fide  due  and  owing  from  him  to  creditors  residing  within 
this  state.  This  right  is  liable  to  be  affected  by  assessing  his 
stock  against  the  bank.  He  would  be  deprived  of  it  entirely, 
if  all  his  property  were  in  the  stock.  But  it  is  enough  to  say 
that  it  is  his  Tight,  under  the  law,  to  have  the  assessment  of 
tax  upon  his  property,  held  in  his  own  name,  made  against 
himself,  and  it  cannot  lawfully  be  made  against  any  one  else. 

The  bank,  too,  has  rights  in  the  premises.  If  the  tax  is 
illegally  assessed  against  it,  and  it  pays  it,  it  cannot  recover 
it  from  the  stockholders.  The  payment  would  be  an  unjusti- 
fiable use  of  the  funds  of  the  bank.  Nor  can  the  suggestion 
that,  in  the  case  under  consideration,  it  does  not  appear  that 
the  Newark  stockholders,  as  to  whose  stock  the  assessment 
has  been  sustained,  do  not  reside  in  the  ward  in  which  the- 
bank  is  located,  avail  to  support  the  assessment  as  to  that 
stock.  The  assessment  is  not  against  them  at  all,  but  against 
the  bank.  The  intendment  is  not  introduced  to  support  an 
assessment  against  the  shareholder,  but  an  assessment  of  his- 

Vol.  xi.  2  n 


662      COURT  OF  ERRORS  AND  APPEALS. 


State,  North  Ward  N.  B'k,  pros.,  v.  Newark. 


property  against  another  person,  and  it  is  no  more  available 
to  sustain  the  assessment  when  made  against  the  bank,  than 
it  would  have  been  had  it  been  made  against  a  stranger  to 
him,  residing  anywhere  in  Newark. 

The  plaintiff  in  error  insists  that  the  assessment  against  the 
bank,  so  far  as  the  shares  of  non-resident  stockholders  are 
concerned,  should  also  be  set  aside,  because  of  the  injustice 
which  it  works  against  the  resident  stockholders,  who,  it  is 
argued,  will  thus,  if  the  assessment  be  sustained,  be  compelled 
V  law  to  pay  tax  on  their  own  stock,  and  also  to  pay  their 
proportion  of  the  tax  on  the  shares  of  the  non-resident  stock- 
holders. But,  in  the  first  place,  the  injustice  apprehended, 
would  not  exist,  for  the  bank  may  recover  from  the  non-resi- 
dent stockholder  the  tax  which,  under  the  law,  it  is  com- 
pelled to  pay  for  him.  And  again,  it  is  enough  to  say,  that 
if  the  injustice  would  indeed  exist,  that  would  not  be  a  suffi- 
cient reason  for  refusal  to  execute  the  law.  The  legislature 
has  delared  that  the  tax  on  the  shares  of  non-resident  stock- 
holders shall  be  assessed  against  and  paid  by  the  bank ;  if 
.this  were,  in  fact,  unjust  to  the  resident  stockholders,  that 
consideration  would  not  avail  to  induce  this  court  to  refuse  to 
recognize  the  validity  of  the  law.  The  remedy  for  the  injus- 
tice would  be  with  the  legislature.  State  v.  Branin,  3  Zab. 
484,  494,  495. 

I  am  of  opinion  that,  for  the  error  as  to  the  assessment 
against  the  bank  for  the-  shares  of  stockholders  resident  in 
Newark,  the  judgment  should  be  reversed. 

For  affirmance — Dixon,  Wales.     2. 

For  reversal — The  Chancellor,  Chief  Justice,  Knapp, 
Reed,  Woodhull,  Dodd,  Green,  Lilly.     8. 
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WILLIAM  J.  POULSON  ET  AL.,  ADMINISTRATORS,  PLAIN- 
TIFFS IN  EREOR,  v.  THE  UNION  NATIONAL  BANK  OF 
FRENCHTOWN,  DEFENDANT  IN  ERROR. 

1.  The  prohibition  in  the  act  "  in  relation  to  legal  holidays,"  that  no 
court  shall  be  held  on  the  day  on  which  any  general  election  for  mem- 
bers of  assembly  is  held,  is  repealed  by  the  provision  of  the  supple- 
ment (April  21st,  1876,)  to  the  act  "  concerning  juries,"  that  the  Court 
of  Common  Pleas  shall  meet  for  the  selection  of  jurors  on  the  fourth 
Tuesday  before  the  commencement  of  the  regular  term  of  the  county 
courts,  so  far  as  it  is  in  conflict  with  that  provision  of  the  later  act. 

2.  The  provisions  of  the  above  mentioned  supplement  as  to  the  proceed- 
ings in  the  selection  of  jurors,  are  all  merely  directory,  except  that 
which  requires  the  certificate  of  the  judges;  as  to  that,  the  statute  is 
mandatory. 

3.  It  is  sufficient,  under  the  supplement,  for  the  judges  to  certify,  gener- 
ally, as  required  by  the  act,  that  the  jurors  were  selected  in  all 
respects  according  to  the  provisions  of  the  act,  without  a  specification 
of  the  particulars  of  the  proceedings. 


Error  to  the  Hunterdon  Circuit  Court. 
For  plaintiffs  in  error,  O.  A.  Alien. 
For  defendant  in  error,  E.  R.  Bullock. 

The  opinion  of  the  court  was  delivered  by 

The  Chancellor.  The  defendant  in  error  brought  suit 
in  the  Hunterdon  Circuit  Court  against  the  plaintiffs  in  error 
in  an  action  on  the  case.  The  cause  came  on  for  trial  on  the 
11  tli  of  December,  1877,  before  the  Chief  Justice.  When 
the  sheriff  was  called  upon  to  return  the  venire  facias,  the 
plaintiffs  in  error  (the  defendants  in  the  action)  challenged  the 
array  of  jurors  drawn  and  summoned  for  the  trial  of  causes 
at  the  term. 

The  causes  of  challenge  were  the  following :  That  the  panel 
was  drawn  on  the  day  (the  6th  of  November)  on  which  the 
general  election  was  held  for  members  of  assembly,  and  which 
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was  therefore  a  legal  holiday  by  statute;  that  the  Court  of 
Common  Pleas  did  not  adjudge  or  determine  how  many  per- 
sons they  deemed  it  necessary  to  be  summoned  as  jurors  at  the 
then  coming  term,  as  by  law  they  were  required  to  do;  that 
the  sheriff  neglected  to  procure  a  list  of  the  names  of  the  per- 
sons in  the  county  qualified  to  serve  as  jurors,  as  required  by 
law,  and  did  not  select  the  panel  from  any  lawful  list;  that 
it  did  not  appear  that  the  Court  of  Common  Pleas  convened 
for  the  selection  of  the  panel  at  the  hour  fixed  by  law ;  that 
it  did  not  appear  how  many  names  the  sheriff  selected,  nor 
from  what  list  he  selected  them  to  be  put  into  the  box;  that 
the  pieces  of  paper  on  which  the  names  of  the  jurors  were 
written  were  not  folded,  as  prescribed  by  law,  and  that  the 
sheriff  and  the  judges  of  the  Court  of  Common  Pleas  neg- 
lected to  certify,  according  to  law,  to  the  lists  of  the  names 
drawn.  The  exceptions  to  the  array  having  been  overruled, 
the  plaintiff  in  error  thereupon  excepted,  and  a  writ  of  error 
was  taken  to  this  court. 

The  first  objection  to  the  panel  rests  upon  the  provision  of 
the  act  "in  relation  to  legal  holidays,"  (Rev., p.  481,)  that 
certain  days  mentioned  in  the  act,  among  which  is  that  on 
which  any  general  election  for  members  of  assembly  is  held, 
shall  be  legal  holidays,  and  that  no  court  shall  be  held  on  those 
days  except  in  the  cases  in  which  the  court  would  sit  on  the 
first  day  of  the  week.  It  is  insisted,  on  the  part  of  the  plain- 
tiffs in  error,  that  by  reason  of  that  provision  the  day  on 
which  the  panel  was  selected  was  dies  non,  and  the  sitting  of 
the  Court  of  Common  Pleas  on  that  day  was  therefore  unlaw- 
ful, and  its  action  consequently  illegal  and  void.  But  that 
act  was  approved  on  the  4th  of  April,  1876,  while  the  act 
under  which  the  proceedings  in  the  selection  of  the  panel 
were  taken  was  passed  subsequently  to  that  date.  The  latter 
act  provides  that  the  Court  of  Common  Pleas  shall  meet  for 
the  selection  of  the  general  panel  on  the  fourth  Tuesday  before 
the  commencement  of  the  regular  term  of  the  Circuit  Court, 
Court  of  Oyer  and  Terminer  and  General  Jail  Delivery,  Court 
of  Common  Pleas,  and  Court  of  General  Quarter  Sessions  of 
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the  Peace.  The  fourth  Tuesday  before  the  commencement 
of  the  December  Term,  1877,  of  those  courts  in  Hunterdon 
county,  was  the  day  on  which  the  general  election  for  mem- 
bers of  assembly  was  held.  The  last  mentioned  act  made  it 
obligatory  upon  the  Court  of  Common  Pleas  to  meet  for  the 
purpose  of  the  selection  of  the  panel  on  that  day.  Moreover, 
it  expressly  repealed  all  acts  and  parts  of  acts  inconsistent  with 
its  provisions.  It  was  therefore  lawful  for  the  Court  of  Com- 
mon Pleas  to  sit  for  the  purpose  of  the  selection  of  the  panel 
on  that  day;  the  later  act,  by  its  express  direction,  repealing 
the  prohibition  of  the  earlier  one  so  far  as  it  is  in  conflict  with 
that  provision  of  the  later  act. 

The  thirteenth  section  of  the  before  mentioned  supplement 
to  the  act  concerning  juries  makes  it  the  duty  of  the  Court  of 
Common  Pleas  to  meet  at  the  court-house  on  the  fourth  Tues- 
day before  the  commencement  of  each  regular  term  of  the 
Circuit  Court,  Court  of  Oyer  and  Terminer,  Court  of  Com- 
mon Pleas,  and  Court  of  Quarter  Sessions,  at  ten  o'clock  in 
the  forenoon,  for  the  purpose  of  drawing  the  panel  of  jurors 
to  be  summoned  for  service  at  the  then  next  term  of  those 
courts;  and  it  makes  it  the  duty  of  the  sheriff,  or  in  case  of 
his  death  or  disability,  of  the  coroners  or  elisors  to  attend,  and 
then  and  there,  in  the  presence  of  the  county  clerk  and  before 
the  Court  of  Common  Pleas,  to  select  from  among  the  resi- 
dents of  the  county  qualified  to  serve  as  jurors,  the  names  of 
at  least  twice  as  many  persons  as  the  Court  of  Common  Pleas 
shall  deem  necessary  to  be  summoned  as  jurors  at  the  next 
ensuing  term  of  those  courts ;  and  it  directs  that  the  names 
selected  shall  be  written  on  separate  pieces  of  paper,  which  are 
to  be  separately  folded  so  as  to  conceal  the  name  of  each  juror, 
and  to  be  put  into  a  box;  that  the  papers,  when  so  folded, 
shall  be  of  the  same  size,  color  and  shape,  as  nearly  as  may 
be;  that  the  box  shall  be  then  closed  and  so  shaken  as  to 
intermingle  the  pieces  of  paper  so  folded  and  placed  therein ; 
and  that  the  sheriff,  coroners  or  elisors,  or  some  person 
appointed  by  the  court  for  the  purpose,  shall,  in  an  open  and 
public  manner,  in  the  presence  of  the  clerk  and  court  and  of 
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such  other  persons  as  shall  choose  to  be  present,  draw  out  of 
the  box  separately  as  many  of  the  papers  as  shall  be  equal  to 
the  number  of  jurors  the  court  shall  deem  it  necessary  to 
summon ;  which  names  shall  be  publicly  announced  and 
drawn,  and  written  down  by  the  clerk  as  they  are  read  by  the 
person  drawing  them  from  the  box.  It  further  provides,  that 
the  several  persons  whose  names  shall  be  so  found  written  ot> 
the  papers  so  drawn  out  shall  constitute  the  general  panel  of 
jurors  to  be  summoned  by  the  sheriff,  coroners  or  elisors  at 
the  next  ensuing  term  of  those  courts.  It  further  directs  that 
the  sheriff,  coroners,  elisors,  or  person  appointed  by  the  court 
to  draw,  shall  make  or  cause  to  be  made  two  complete  lists  of 
the  names  so  drawn,  and  certify  the  same  under  his  or  their 
hands  to  be  the  panel  of  jurors  selected  to  serve  at  such  ensu- 
ing court  or  courts,  and  that  the  judges  of  the  Court  of  Com- 
mon Pleas,  or  a  majority  of  those  of  them  who  may  be  pre- 
sent, shall  also  certify  under  their  hands  that  the  jurors  named 
in  the  lists  were  selected  in  all  respects  according  to  the  pro- 
visions of  that  act ;  and  it  also  directs  that  the  certificates 
shall  be  annexed  to  each  of  the  lists,  and  that  one  of  the  lists 
shall  then  be  filed  by  the  clerk  in  his  office,  and  the  other 
delivered  to  the  sheriff,  coroners  or  elisors.  The  section  con- 
cludes with  the  provision,  that  if  the  judges  of  the  Court  of 
Common  Pleas,  or  a  majority  of  those  of  them  who  may  be 
present  at  the  time,  shall  not  certify  as  required  by  that  sec- 
tion, it  shall  be  good  ground  of  challenge  to  the  array  of 
jurors. 

It  appears  by  the  testimony  of  the  sheriff  that  a  list  of  the 
names  of  the  persons  qualified  to  serve  as  jurors  was  produced! 
by  him  before  the  court  and  clerk;  that  it  was  understood' 
from  what  passed  between  him  and  the  court  then  and  there 
on  the  subject,  what  was  the  number  of  persons  the  court 
thought  it  necessary  to  summon,  and  that  the  number  was 
drawn  accordingly;  that  the  names  were  respectively  written 
on  separate  pieces  of  paper,  which  were  rolled  up  and  were 
closed  at  the  end  by  folding  the  end  over  so  as  to  conceal  the 
name;  and  that  the  lists  of  jurors  drawn  were  prepared  and 
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certified,  and  one  of  them  filed  in  the  clerk's  office  and  the 
that  other  delivered  to  the  sheriff.  It  appears  from  the  record 
the  lists  of  names  were  preceded  by  the  following  statement : 

"List  of  the  names  of  duly  qualified  jurors  drawn  to  serve 
at  the  Circuit  Court,  Court  of  Oyer  and  Terminer  and  General 
Jail  Delivery,  Court  of  Common  Pleas  and  General  Quarter 
Sessions  of  the  Peace,  to  be  holden  at  Flemington,  in  and  for 
the  county  of  Hunterdon,  on  the  first  Tuesday  of  December, 
A.  d.  1877,  by  Wesley  Bellis,  sheriff,  and  Ferdinand  S.  Hol- 
combe,  one  of  the  judges  of  the  Court  of  Common  Pleas, 
acting  clerk,  (the  clerk  of  said  county  being  sick,)  at  the  court- 
house in  Flemington,  in  open  court,  in  the  presence  of  Alex- 
ander Wurts  and  Ferdinand  S.  Holcombe,  judges,  this  6th 
day  of  November,  a.  t>.  1877,  pursuant  to  the  directions  of 
the  statutes  in  such  case  made  and  provided." 

The  lists  were  signed  by  the  sheriff  and  the  acting  clerk. 
The  certificate  of  the  judges  was  :  "  That  the  jurors  named 
in  the  said  list  were  selected  in  all  respects  according  to  the 
provisions  of  the  act  entitled  '  An  act  concerning  jurors,' 
approved  April  21st,  1876." 

In  the  proceedings  in  the  selection  of  the  panel  there  was  a 
substantial  compliance  with  the  directions  of  the  act  of  1876. 
The  statute  is  merely  directory  as  to  all  of  those  proceedings, 
except  the  certificate.  As  to  that,  it  is  mandatory.  The  cer- 
tificate is  in  strict  accordance  with  the  direction  of  the  act. 
The  title  of  the  act,  indeed,  is  misstated  in  the  certificate,  but 
it  is  a  manifest  misdescription  by  mere  and  obvious  mistake. 
Reference  is  clearly  intended  to  the  supplement  of  April  21st, 
1876.  And  it  is  sufficient  for  the  judges  to  certify  generally, 
as  required  by  the  act,  that  the  jurors  were  selected  in  all 
respects  according  to  the  provisions  of  the  act,  without  a  spe- 
cification of  die  particulars  of  the  proceedings. 

I  am  of  opinion  that  the  judgment  of  the  court  below  should 
be  affirmed. 

For  affirmance — The  Chancellor,  Depue,  Dixon, 
Knapp,  Reed,  Scudder,  Van  Syckel,  Woodhull, 
Clement,  Dodd,  Green,  Lilly.     12. 

For  reversal — None. 
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THE  FRANKLIN  FIRE  INSURANCE  COMPANY  v.   MARTIN. 

1.  An  equitable  title  or  interest  of  such  a  description  that,  if  the  property 
be  destroyed,  it  will  necessarily  result  in  a  loss  to  the  insured,  is  an 
insurable  interest. 

2.  A  party  in  possession  of  the  premises  insured  under  a  valid  and 
subsisting  contract  for  a  conveyance,  has  an  insurable  interest,  and  he 
is  not  guilty  of  a  misrepresentation  or  breach  of  warranty,  so  as  to 
avoid  the  policy,  if,  in  the  application,  he  describes  the  property  as 
his  property,  unless  there  be  something  in  the  policy  or  conditions  of 
insurance  requiring  the  true  state  of  the  title  to  be  disclosed. 

S.  The  description,  in  a  policy,  of  the  property  insured,  as  a  building 
"occupied  as  a  dwelling  and  boarding-house,"  defines  the  character  of 
the  risk  assumed,  and  is  a  warranty  that  the  property,  at  the  time  of 
the  insurance,  was  occupied  for  that  purpose. 

4.  Where  the  conditions  of  insurance  provide  that  "if  the  assured  shall 
cause  the  building,  goods,  or  other  property  insured,  to  be  described  in 
his  policy  otherwise  than  they  really  are,  so  that  they  be  charged  at 
a  lower  premium  than  is  therein  proposed,  the  policy  shall  be  of  no 
force,"  the  policy  is  not  avoided  simply  by  a  misdescription  of  the 
property.  To  effect  an  avoidance  of  the  policy,  the  misrepresentation 
must  have  been  operative  to  cause  the  insurance  to  be  effected  at  a 
lower  rate  than  it  otherwise  would  be  subject  to  ;  and  that  question  is 
one  to  be  left  to  the  jury. 

5.  A  written  contract  of  insurance  cannot  be  altered  or  varied  by  parol 
evidence  of  what  occurred  between  the  insured  and  the  agent  of  the 
insurer  at  the  time  of  effecting  the  insurance.  Such  evidence  will  not 
be  received  to  raise  an  estoppel  in  pais,  which  shall  conclude  the 
insurer  from  setting  up  the  defence  that  the  policy  was  forfeited  by  a 
breach  of  the  conditions  of  insurance. 

<5.  A  policy  described  the  property  insured  " as  occupied  as  a  dwelling 
and  boarding-house" — in  fact,  it  was  occupied  as  a  country  tavern, 
and  there  was  kept  for  use  a  billiard-table,  in  a  room  back  of  the  bar- 
room. The  property  continued  to  be  so  used  until  the  fire  occurred.  In 
the  conditions  of  insurance,  dwelling-houses  and  taverns  were  classi- 
fied as  extra  hazardous,  and  billiard-rooms  were  named  as  specially 
hazardous,  each  being  subject  to  higher  premiums  than  ordinarily 
hazardous  risks.  Held,  that  evidence  that  the  application  for  insur- 
ance was  prepared  by  the  agent  of  the  insurer,  and  that  he  knew,  at  the 
time  of  the  application,  that  the  property  was  occupied  as  a  tavern,  and 
that  a  billiard-table  was  kept  in  it  for  use,  could  not  be  received  for  the 
purpose  of  showing  that,  under  the  description  of  a  dwelling  and  board- 
ing-house, the  parties  intended  to  insure  the  premises  as  they  were 
then,  in  fact,  being  used. 
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7.  Cases  on  the  subject  of  the  admissibility  of  parol  evidence  in  actions 
on  policies  of  insurance,  cited  and  commented  on. 

8.  The  erroneous  use  of  the  general  replication  de  injuria,  cannot  be 
reached  by  general  demurrer,  and  is  cured  by  verdict. 


On  error  to  the  Supreme  Court. 

This  action  was  brought  upon  a  policy  of  insurance,  under 
seal,  bearing  date  April  27th,  1870,  issued  to  the  plaintiff  as 
owner  of  the  property  insured.  At  the  trial  before  the  Cir- 
cuit, a  verdict  was  had  by  Martin,  the  plaintiff  below,  where- 
upon this  writ  of  error  was  sued  out  by  the  defendant.  Errors 
were  assigned  upon  the  record,  and  upon  the  proceedings  at 
the  trial. 

The  property  insured  was  described  in  the  policy  as  "  his 
two-story  and  attic  frame,  shingle-roof  building,  occupied  as 
a  dwelling  and  boarding-house,  situate  on  the  west  side  of  the 
Bergen  Point  plank  road,  in  Bayonne,  Hudson  county,  New 
Jersey.     Above  building  known  as  the  '  Mansion  House.'" 

Among  the  conditions  of  insurance  were  the  following: 

"  If  the  assured  shall  cause  the  buildings,  goods,  or  other 
■property  to  be  described  in  this  policy  otherwise  than  as  they 
really  are,  so  that  they  be  charged  at  a  lower  premium  than 
is  herein  proposed,  this  policy  shall  be  of  no  force;  or,  if  the 
risk  shall  be  increased  by  any  means  whatever,  within  the 
control  of  the  assured,  during  the  continuance  of  the  insur- 
ance, and  notice  thereof  be  not  given  to  the  company,  and 
such  increased  risk  be  allowed  and  endorsed  thereon,  this 
policy  shall  be  of  no  force. 

"  Property  held  in  trust,  or  on  commission,  must  be  insured 
as  such,  otherwise  the  policy  will  not  cover  such  property. 
And  in  case  of  loss,  the  names  of  the  respective  owners,  &c. 

"If  the  interest  in  the  property  to  be  insured  be  a  lease- 
hold interest,  or  other  interest  not  absolute,  it  must  be  so 
represented  to  the  company,  and  expressed  in  the  policy,  in 
writing,  or  otherwise  the  insurance  shall  be  void. 

"Note. — By  property  held  in  trust,  is  intended  property 
held  under  a  deed  of  trust  or  will,  or  under  the  appointment 
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of  a  court  of  law,  or  property  held  as  a  collateral  security,  ii> 
which  latter  case  the  company  shall  be  held  liable  only  to  the 
extent  of  the  interest  of  the  assured  in  such  property." 

For  the  plaintiff  in  error,  F.  Kingman  and  C.  Parker. 

Contra,  J.  B.  Vredenburgh. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  After  the  policy  was  issued  and  delivered, 
there  were  written  on  its  face  the  words,  "May  31st,  1870. 
Loss,  if  any,  payable  to  Garret  G.  Vreeland,  mortgagee."  It 
was  assigned  for  error,  that  the  action  should  have  been 
brought  by  Vreeland.  These  words  amounted  merely  to  a 
direction  in  advance,  as  to  the  mode  of  payment  in  case  of  a 
loss,  and  if  the  insurer  had  made  payment  accordingly,  it 
would  have  been  performance.  But  the  contract  of  insurance 
being  made  with  the  plaintiff,  and  he  having  an  insurable 
interest,  the  action  was  properly  brought  in  his  name.  It  was 
so  held  by  the  Supreme  Court  in  deciding  the  demurrer  in 
this  case.  Martin  v.  Franklin  Fire  Insurance  Co.,  9  Vroom 
140.  After  the  opinion  of  the  Supreme  Court  on  the  demurrer 
was  announced,  the  plaintiff  in  error  withdrew  the  demurrer 
and  pleaded  issuably.  The  objection,  therefore,  does  not 
appear  on  the  record.  D.,  L.  &  W.  R.  R.  Co.  v.  Salmon,  10 
Vroom  299. 

Second.  Another  error  assigned  is,  that  the  general  replica- 
tion de  injuria  was  improperly  pleaded  to  several  of  the  defend- 
ant's pleas.  The  erroneous  use  of  this  replication  is  an  error 
in  form  only,  which  cannot  be  reached  by  general  demurrer, 
(Grafflin  v.  Jackson,  ante  p.  440,)  and  is  cured  by  verdict. 
Com.  Dig.,  "Pleader,"  F,  24;  Banks  v.  Parker,  Hob.  76; 
Collins  v.  Walker,  T.  Raym.  50;  Lytle  v.  Lee,  5  Johns.  112. 

Third.  It  is  contended  that  the  plaintiff  either  had  no 
insurable  interest  in  the  property,  or  had  so  misdescribed  his 
interest  as  to  avoid  the  policy. 

The  property  was  described  in  the  policy  as  his  property. 
The  proof  was  that  the  insured  had  contracted  to  purchase 
the  property  of  one  Fowler,  and  had  paid  him  all  the  pur- 
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chase  money  except  $2000 ;  that  by  his  procurement,  Joseph 
Wilson  advanced  for  him  that  sum,  and  the  conveyance  was 
made  by  Fowler  to  Wilson,  who  gave  to  the  plaintiff  an 
agreement  in  writing,  to  convey  to  him  on  the  repayment  of 
the  sum  advanced;  that  the  plaintiff  had  repaid  the  money 
advanced  by  Wilson  before  the  policy  was  issued,  and  had 
been  in  the  exclusive  possession  and  control  of  the  property 
from  the  time  of  the  conveyance  to  Wilson,  and  had  expended 
on  it  $7000  in  improvements. 

There  was  no  substantial  misdescription  of  the  interest  of 
the  insured  in  the  premises,  and  no  artifice  was  .used  by  him 
to  conceal  from  the  insurer  the  actual  condition  of  the  title. 
A  person  in  possession  under  an  agreement  for  a  conveyance, 
has  a  substantial  and  an  insurable  interest.  If  the  property 
be  destroyed,  it  will  be  his  loss,  in  contemplation  of  law.  If 
he  has  paid  the  purchase  money,  the  property  is  his  property 
in  fact,  and  its  destruction  by  fire  would  be  his  loss,  as  much 
as  if  the  formal  legal  title  was  in  him.  A  party  in  possession 
under  a  valid  and  subsisting  contract  for  a  conveyance,  is  not 
guilty  of  a  misrepresentation  or  breach  of  warranty,  so  as  to- 
avoid  the  policy,  if,  in  the  application,  he  describe  the  prop- 
erty as  his  property — Columbian  Ins.  Co.  v.  Laivrence,  2  Pet. 
25;  S.  G,  10  Id.  507;  JEtna  Fire  Ins.  Co.  v.  Tyler,  16  Wend. 
385 ;  Hough  v.  City  Ins.  Co.,  29  Conn.  10 ;  Insurance  Co.  v. 
Woodruff,  2  Dutcher  541 — unless  there  be  something  in  the 
policy  or  conditions  of  insurance  made  part  of  it,  requiring 
the  true  state  of  the  title  to  be  disclosed.  Rohrbach  v.  Ger- 
mania  Ins.  Co.,  62  N.  Y.  47 ;  Wilbur  v.  Bowditch  31.  and  T. 
Ins.  Co.,  10  Cush.  446 ;  Brown  v.  Williams,  28  Me.  252. 

There  is  nothing  in  the  conditions  of  insurance,  in  this 
policy,  making  a  disclosure  of  the  actual  state  of  the  title 
obligatory  on  the  insured.  That  part  relating  to  property  held 
in  trust,  and  requiring  it  to  be  insured  as  such,  aptly  describes 
the  state  of  Wilson's  title  (Day  v.  Charter  Oak  Ins.  Co.,  51  Me. 
91,)  but  is  wholly  inapplicable  to  the  interest  of  the  plaintiff 
in  the  property.  The  other  part,  requiring  a  leasehold  or  other 
interest  not  absolute  to  be  represented   to  the  company  and 
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insured  as  such,  was  not  violated.  An  equitable  title  or  inter- 
est of  such  a  description  that  if  the  property  be  destroyed,  it 
will  necessarily  result  in  a  loss  to  the  insured,  is  an  insurable 
interest,  and  will  give  the  insurer  the  same  right  to  recover 
under  his  policy  as  if  he  had  the  legal  title.  Rohrbach  v. 
Germcu&a  Ins.  Co.,  supra.  In  equity,  the  interest  of  the 
plaintiff  was  absolute.  In  Hough  v.  City  Fire  Ins.  Co.,  supra, 
the  interest  of  the  plaintiff  in  the  property  insured,  was  an 
equitable  interest  under  a  contract  to  purchase.  It  was 
described  in  the  policy  as  his  property,  and  it  was  held  by  the 
court,  under  .a  condition  of  insurance  precisely  like  that  con- 
tained in  this  policy,  that  the  condition  had  not  been  broken. 

Fourth.  In  the  policy,  the  property  insured  is  described  as 
a  building  occupied  "as  a  dwelling  and  boarding-house." 
This  description  defines  the  character  of  the  risk  assumed,  and 
is  a  warranty  that  the  property,  at  the  time  of  the  insurance, 
w as  used  for  that  purpose.  Dewees  v.  Manhattan  Ins.  Co.,  6 
Vroom  366.  In  fact,  it  was  at  that  time  occupied  as  a  dwel- 
ling and  boarding-house,  and  also  as  a  country  tavern,  and  in 
a  room  back  of  the  bar-room  there  was  kept  for  use  a  billiard- 
table.  The  property  continued  to  be  so  used  until  the  fire 
occurred. 

In  the  conditions  of  insurance,  it  is  stipulated  that  if  the 
assured  shall  cause  the  buildings,  goods  or  other  property 
insured  to  be  described  in  his  policy  otherwise  than  as  they 
really  are,  so  that,  they  be  charged  at  a  lower  premium  than  is 
therein  proposed,  the  policy  shall  be  of  no  force.  In  the 
classification  of  risks,  drinking-houses  and  taverns  were  clas- 
sified as  extra  hazardous,  and  subject  to  a  higher  premium 
than  hazardous  risks;  and  billiard-rooms  were  named  in  the 
specially  hazardous  class,  subject  to  a  still  higher  premium. 
Dwelling  and  boarding-houses  were  not  mentioned  in  any 
special  classification.  The  consequence  of  a  misdescription  of 
the  use  of  the  premises  at  the  date  of  the  insurance  is  pre- 
scribed by  the  condition  mentioned.  It  does  not  avoid  the 
.policy  simply  for  a  misdescription  in  that  respect.  To  accom- 
plish that  result,  the  misrepresentation  must  have  been  opera- 


NOVEMBER  TERM,  1878.  573 

Franklin  Fire  Insurance  Co.  v.  Martin. 

tive  to  cause  the  insurance  to  be  effected  at  a  lower  premium 
than  it  would  otherwise  be  subject  to ;  and  that  question  was 
properly  left  to  the  jury.  Columbian  Ins.  Co.  v.  Lawrencey 
2  Peters  46  ;  1  Bigelow's  Ins.  Cas.  264. 

Fifth.  The  insurance  was  obtained  through  one  Buckley,  an 
agent  of  the  company.  The  judge  received  evidence  that  he 
inspected  the  premises  at  the  time  of  taking  the  proposals  of 
insurance,  and  knew  the  manner  in  which  they  were  then  used, 
and  left  the  question  to  the  jury  whether  the  parties  them- 
selves did  not  knowingly  use  the  term  boarding-house  to 
describe  the  very  thing  that  was  insured ;  and  if  they  did,  in 
that  view  the  knowledge  of  the  agent  was  material :  that  if  the 
agent,  acting  on  his  own  knowledge,  making  his  own  survey, 
undertake  to  describe  the  building,  it  is  his  description  of  the 
risk,  and  if  the  company  accept  it,  it  agrees  that  the  term  used 
shall  describe  the  risk  as  it  existed. 

The  evidence  in  relation  to  the  agent's  knowledge  of  the 
actual  condition  of  the  property  was  competent  on  the  ques- 
tion whether  the  assured,  by  the  misdescription,  in  fact  pro- 
cured the  insurance  to  be  made  at  a  lower  premium  than 
would  otherwise  have  been  demanded.  But  these  instructions 
were  erroneous.  They  left  the  jury  to  find  from  such  knowl- 
edge by  the  agent  that  the  company  insured  a  country  tavern 
under  the  description  of  a  dwelling  and  boarding-house — 
thus  making  a  different  contract  from  that  expressed  on  the 
face  of  the  policy. 

There  is  a  distinction  between  a  representation  which  is 
merely  collateral  to  the  contract  of  insurance,  and  a  warranty 
or  condition  which  is  part  of  the  contract  itself.  A  represen- 
tation collateral  to  the  contract  will  not  avoid  the  policy 
though  it  be  untrue,  unless  it  was  fraudulently  made;  but 
the  validity  of  the  entire  contract  depends  upon  the  truth  or 
fulfilment  of  the  warranties  and  conditions.  Dewees  v.  Man- 
hattan Ins.  Co.,  5  Vroom  247.  Where  the  defence  is  that  a 
representation  collateral  to  the  contract  was  false,  and  was 
fraudulently  made,  the  gist  of  the  defence  is  the  fraud  of  the 
plaintiff  by  which   the  insurer  was  misled,  and   induced  to 
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make  the  contract  of  insurance.  To  such  a  defence,  proof 
that  the  agent  of  the  insurer  had  knowledge  of  the  true  state 
and  condition  of  the  premises,  is  a  complete  answer;  for  with 
such  knowledge  no  deception  is  practiced.  Marshall  v.  Colum- 
bian Mut.  Fire  Ins.  Co.,  7  Foster  157;  Protection  Ins.  Co.  v. 
llnrmer,  2  Ohio  St.  R.  452 ;  Patten  v.  Insurance  Co.,  40  N.  H. 
375;  State  Mutual  Ins.  Co.  v.  Arthur,  30  Penn.  St.  315.  A 
different  ride  prevails  with  respect  to  a  warranty  contained  in 
the  policy;  if  it  is  in  fact  not  complied  with,  the  contract  falls, 
without  regard  to  the  knowledge  of  the  insurer  of  the  actual 
condition  of  the  property  insured.  This  distinction  between  a 
representation  collateral  to  the  contract  and  a  warranty  which 
is  part  of  it,  is  taken  in  State  Mutual  Ins.  Co.  v.  Arthur,  supra, 
and  it  was  there  held  that  knowledge  of  the  insurer  or  its 
agent  of  the  exact  state  and  condition  of  the  premises  will 
relieve  the  insured  from  the  consequences  of  a  false  or  imper- 
fect representation,  but  not  as  against  a  warranty  not  com- 
plied with. 

If  the  proposal  for  insurance  be  prepared  by  the  agent  of 
the  company,  and  he  misdescribe  the  premises,  with  full 
knowledge  of  their  actual  condition,  and  there  be  no  fraud  or 
collusion  between  the  agent  and  the  insured,  the  contract  of 
insurance  may  be  reformed  in  equity,  and  made  to  conform  to 
the  condition  of  the  premises  as  they  were  known  to  the 
agent.  Collett  v.  Morrison,  9  Hare  162;  In  re  Universal  Non- 
Tariff  Fire  Ins.  Co.,  L.  R.,  19  Eq.  385  ;  Malleable  Iron  Works 
v.  Phoenix  Ins.  Co.,  45  Conn.  465  ;  Woodbury  Savings  Bank 
v.  Charter  Oak  Ins.  Co.,  31  Id.  517;  Maker  v.  Hibemia  Ins. 
Co.,  67  N.  Y.  283.  But  in  an  action  at  law  upon  the  policy, 
the  rights  of  the  parties  must  be  determined  by  the  contract 
of  insurance,  which  cannot  be  altered  or  modified  by  extrin- 
sic evidence  of  a  different  agreement,  to  be  established  from  a 
knowledge  of  the  insurer  or  its  agents  of  the  actual  condition 
of  the  property  insured.  Dewees  v.  Manhattan  Ins.  Co.,  6 
Vroom  366.  When  the  insurer  defends  on  the  ground  of  a 
breach  of  warranty,  it  is  no  answer  that  he  knew  that  such 
warranty  was  not  in  fact  true.  Columbia  Ins.  Co.  v.  Cooper, 
50  Penn.  St.  331.     Thus,  it  being  stipulated  in  the  conditions 
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of  insurance  that  a  false  description  of  the  property  insured 
should  avoid  the  policy,  it  was  held  that  a  misdescription 
defeated  the  plaintiff's  right  to  recover  under  it,  though  the 
statements  were  known  to  be  false  by  the  insurer's  agent  who 
prepared  the  description,  and  informed  the  plaintiff  that  in 
that  respect  the  description  was  immaterial.  Smith  v.  Cash 
Mut.  Ins.  Co.,  24  Penn.  St.  320.  Evidence  is  not  compe- 
tent in  an  action  on  the  policy  to  show  that  the  matter  com- 
plained of  as  a  breach  of  warranty  was  mentioned  to  the 
agent  at  the  time  of  the  application,  and  that  he  said  it  was 
of  so  little  consequence  that  it  need  not  be  mentioned  in  the 
policy.  Loehner  v.  Home  Mut.  Ins.  Co.,  17  Mo.  247.  Nor  will 
it  be  received  to  show  that  the  insured  informed  the  agent  of 
the  exact  condition  of  his  title,  and  that  the  agent  filled  out 
the  application  in  his  own  language.  Hough  v.  City  Fire  Ins. 
Co.,  29  Conn.  10.  The  decided  weight  of  authority  is  against 
the  admission  of  such  evidence  as  a  clear  violation  of  the 
salutary  rule  of  law,  that  all  prior  statements  are  merged  in 
the  concluded  contract,  and  that  a  contract  put  in  writing  can- 
not be  added  to  or  altered  by  parol  testimony.  Barrett  v. 
Union  Mut.  Ins.  Co.,  7  Gush.  175;  Lowell  v.  Middlesex  Ins. 
Co.,  8  Id.  127 ;  Jenkins  v.  Quincy  Mut.  Ins.  Co.,  7  Gray  370  ; 
Kibbe  v.  Hamilton  Mut.  Ins.  Co.,  11  Id.  163;  Jennings  v. 
■Chenango  County  Ins.  Co.,  2  Denio  75  ;  Rohrbach  v.  Ger- 
mania  Ins.  Co.,  62  N.  Y.  47  ;  Columbia  Ins.  Co.  v.  Cooper, 
5  Penn.  St.  331  ;  Sheldon  v.  Hartford  Fire  Ins.  Co.,  22  Conn. 
235.  Many  of  the  cases  to  the  same  effect  are  cited  by  the 
Chief  Justice  in  his  opinion  in  Dewees  v.  Manhattan  Ins.  Co., 
as  reported  in  6  Vroom  366,  which,  in  itself,  is  a  weighty  au- 
thority against  the  competency  of  such  evidence. 

In  Sheldon  v.  Hartford  Fire  Ins.  Co.,  supra,  it  was  held  that 
where  the  policy  and  survey  constituted  a  contract  between 
the  parties,  and  there  was  no  imperfection  or  ambiguity  in  the 
contract,  evidence  of  parol  representations  made  to  the  agent 
prior  to  the  issuing  of  the  policy  could  not  be  received  to 
explain  or  qualify  the  contract.  (See,  also,  Glendale  Mfg. 
Co.  v.  Protection  Ins.  Co.,  21  Conn.  19-37.)    In  Peck  v.  N.  L. 
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Mut.  Ins.  Co.,  22  Conn.  575,  the  evidence  was  received  not  to 
vary  the  terms  of  the  policy,  but  for  the  purpose  of  rebutting 
the  presumption  that  the  policy  was  a  wagering  policy.  In 
Bevin  v.  Conn.  Mut.  Ins.  Co.,  23  Conn.  244,  it  was  admitted 
solely  for  the  purpose  of  showing  knowledge  by  the  company 
of  the  insured's  intention  to  travel,  in  violation  of  the  condi- 
tions of  the  policy,  to  give  effect  to  a  waiver  arising  from  sub- 
sequent receipts  of  premiums.  In  Bebee  v.  Hartford  Co.  Mut. 
Ins.  Co.,  25  Conn.  51,  proof  of  communications  made  by  the 
insured  to  the  agent  was  received  to  show  that  the  insured  had 
not  fraudulently  concealed  facts  material  to  the  risk.  In 
Hough  v.  City  Fire  Ins.  Co.,  29  Conn.  10,  the  court  had  decided 
that  there  was  no  warranty  of  the  condition  of  the  title  of  the 
insured,  and  the  evidence  was  considered  legitimate  to  meet 
the  claim  of  the  company  that  the  insured  by  a  misrepresen- 
tation had  rendered  the  insurance  void.  Woodbury  Savings 
Bank  v.  Charter  Oak  Ins.  Co.,  31  Conn.  517,  was  in  equity 
on  a  bill  to  reform  the  policy,  and  enjoin  the  defence  in  an 
action  at  law  upon  it.  In  none  of  these  later  cases  was 
Sheldon  v.  Hartford  Fire  Ins.  Co.  overruled ;  nor  was  parol 
evidence  of  prior  transactions  with  the  agent  of  the  insurer 
admitted  to  vary  the  terms  of  the  policy,  or  to  make  a  con- 
tract different  from  that  expressed  therein. 

The  leading  case  in  New  York  is  Jennings  v.  Chenango 
County  Mut.  Ins.  Co.,  2  Denio  75.  This  case  held,  in  accord- 
ance with  a  series  of  cases  beginning  with  Vandevoort  v.  Colum- 
bian Ins.  Co.,  2  Caines  155,  that  parol  evidence  that  the  in- 
sured truly  informed  the  agent  of  the  insurer,  who  prepared 
the  application,  as  to  the  situation  of  the  premises,  was  not 
competent  to  vary  a  warranty  on  that  subject,  or  save  the 
insured  from  the  consequences  of  a  breach  of  the  contract  of 
insurance.  This  case  was  recognized  as  good  law  by  the 
courts  of  that  state,  until  the  decision  of  Plumb  v.  Catta- 
raugua  Ins.  Co.,  18  N.  Y.  392,  where  such  evidence  was 
held  by  a  divided  court  to  be  admissible,  not  to  change  the 
contract,  but  to  produce  the  same  result  under  the  guise  of 
an  equitable  estoppel.     Plumb  v.  Cattaraugus  Ins.  Co.  was- 
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followed  in  Roivley  v.  Empire  Ins.  Co.,  36  N.  Y.  550.  It 
was  justly  criticised  and  condemned  as  founded  on  erroneous 
views,  by  the  Chief  Justice  in  Dewees  v.  Manhattan  Ins.  Co., 
as  reported  in  6  Vroom  366  ;  and  with  Rowley  v.  Empire 
Ins.  Co.,  has  been  greatly  shaken  by  subsequent  decisions  in 
the  same  court,  if  it  was  not  practically  overruled  by  JRohr- 
bach  v.  Germania  Ins.  Co.,  62  JV.  Y.  47-63.  In  Maker  v. 
Hibernia  Ins.  Co.,  67  N.  Y.  283,  reformation  of  the  contract 
of  insurance  seems  to  have  been  regarded  as  the  appropriate 
method  of  relief  under  such  circumstances.  The  condition 
of  the  law  on  this  important  subject  in  that  state  is  such  that 
it  would  not  be  advisable  to  adopt  it,  or  prudent  to  endeavor 
to  follow  the  decisions  of  its  courts.  The  discordant  and 
irreconcilable  decisions  which  have  grown  out  of  the  depart- 
ure from  the  law  as  held  in  Jennings  v.  Chenango  County  Mut. 
Ins.  Co.,  are  cited  by  Judge  Folger  in  Van  Schoick  v.  Nia- 
gara Fire  Ins.  Co.,  68  N.  Y.  438.  Some  of  the  conditions 
of  the  policy  may  be  controlled  by  evidence  of  the  knowledge 
of  the  parties  at  the  time  the  insurance  was  effected,  and 
others  not ;  but  no  rule  or  principle  has  been  promulgated  for 
ascertaining,  in  advance  of  the  litigation,  what  stipulations  in 
the  contract  belong  to  the  one  class  or  the  other — a  condition 
of  the  law  sure  to  result  from  the  effort  to  deal  with  contracts 
of  this  kind,  in  disregard  of  established  rules  of  law,  and 
acknowledged  legal  principles. 

The  Supreme  Court  of  the  United  States  has  held  that  the 
policy  of  insurance  issued  by  the  company,  and  accepted  by 
the  insured,  must  be  taken  to  be  the  final  agreement  of  the 
parties,  and  that  if  by  inadvertence  or  mistake,  stipulated 
provisions  were  omitted,  or  provisions  other  than  those 
intended  were  inserted,  the  remedy  was  in  equity  for  the  cor- 
rection of  the  agreement,  and  that  neither  party  could  resort 
to  the  verbal  negotiations  preliminary  to  the  execution  of  the 
policy,  to  contradict  or  vary  its  terms,  or  to  ascertain  what  the 
contract  really  was.  Ins.  Co.  v.  Lyman,  15  Wall.  664  ;  Ins. 
Co.  v.  Mowry,  96  U.  S.  544.  But  in  Ins.  Co.  v.  Wilkinson, 
13  Wall.  222,  the  same  court,  following  Plumb  v.  Cattaraugus 
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Ins.  Co.,  and  Rowley  v.  Empire  Ins.  Co.,  held  that  parol 
evidence  that  the  application  of  the  insured  was  prepared  by 
the  company's  agent,  and  that  he  filled  up,  from  inquiries 
made  by  himself,  the  answers  to  the  interrogatories,  the  falsity 
of  which  was  the  breach  of  warranty  relied  on,  was  competent 
as  a  matter  of  estoppel.  The  only  other  cases  cited  for  this 
decision  were,  Combs  v.  Hannibal  Ins.  Co.,  43  Mo.  148,  which 
was  itself  decided  on  a  following  of  the  two  New  York  cases 
above  cited,  and  Woodbury  Savings  Bank  v.  Charter  Oak  Ins. 
Co.,  31  Conn.  526,  which  was  a  bill  in  equity  for  the  reforma- 
tion of  the  policy. 

It  is  manifest  that  the  theory  that  such  parol  evidence, 
though  it  may  not  be  competent  to  change  the  written  con- 
tract, may  be  received  for  the  purpose  of  raising  an  estoppel 
in  pais,  is  a  mere  evasion  of  the  rule  excluding  parol  testi- 
mony when  offered  to  alter  a  written  contract.  A  party  suing 
on  a  contract  in  an  action  at  law,  must  be  conclusively  pre- 
sumed to  be  aware  of  what  the  contract  contains,  and  the  legal 
effect  of  his  agreement  is  that  its  terms  shall  be  complied 
■with.  Extrinsic  evidence  of  the  kind  under  consideration, 
must  entirely  fail  in  its  object,  unless  its  purpose  be  to  show 
that  the  contract  expressed  in  the  written  policy  was  not,  in 
reality,  the  contract  as  made.  A  defendant  cannot  be  estopped 
from  making  the  defence  that  the  contract  sued  on  is  not  his 
contract,  or  that  his  adversary  has  himself  violated  it  in  those 
particulars  which  are  made  conditions  to  his  rights  under  it, 
on  the  ground  of  negotiations  and  transactions  occurring  at 
the  time  the  contract  was  entered  into,  unless  the  plaintiff  is 
permitted  to  show,  from  such  sources,  that  the"  contract,  as 
put  in  writing,  does  not  truly  express  the  intention  of  the 
parties.  The  difficulty  lies  at  the  very  threshold.  An  estoppel 
cannot  arise  except  upon  proof  of  a  contract  different  from 
that  contained  in  the  written  policy,  and  an  inflexible  rule  of 
evidence  forbids  the  introduction  of  such  proof  by  parol  testi- 
mony, when  offered  to  vary  or  affect  the  terms  of  the  written 
instrument.     The  subject  has  been  so  fully  and  forcibly  dis- 
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cussed  by  Chief  Justice  Beasley,  in  Dewees  v.  Manhattan  Ins. 
Co.,  that  it  is  unnecessary  to  pursue  it  further. 

Nor  is  the  reasoning  of  the  learned  justice  who  delivered 
the  opinion  in  Insurance  Co.  v.  Wilkinson,  that  the  admission 
of  such  testimony  is  rendered  necessary  by  the  manner  in 
which  agents  are  sent  over  the  country  by  insurance  compa- 
nies, and  stimulated  by  them  to  exertions  in  effecting  insur- 
ance— which  often  leads  to  a  disregard  of  the  true  principles 
of  insurance,  as  well  as  fair  dealing — any  more  satisfactory. 
It  introduces  into  the  administration  of  the  law,  the  novel 
doctrine  that  the  rules  which  regulate  the  admission  of  evi- 
dence fluctuate  with  the  character  of  the  agencies  parties 
employ  in  transacting  business,  and  upon  that  foundation, 
establishes  an  exceptional  rule  of  evidence  to  be  applied  to 
an  entire  class  of  contracts,  whether  agents,  ignorant,  incom- 
petent, or  unscrupulous,  were  employed  or  not.  It  leaves  the 
whole  subject  of  contracts  of  insurance  at  the  mercy  of  a  kind 
of  evidence  which  is  regarded  as  too  untrustworthy  and  unre- 
liable ever  to  control  contracts  in  writing. 

The  cases  usually  cited  for  the  proposition  that  a  contract 
of  insurance  is  excepted  out  of  the  class  of  written  contracts 
with  respect  to  the  admissibility  of  parol  evidence,  to  vary 
or  control  the  written  contract,  will  be  found,  on  examination, 
to  be,  to  a  large  extent,  those  in  which  the  proof  has  been 
received  with  a  view  to  the  reformation  of  the  policy  in 
equity,  or  to  meet  the  defence  that  the  contract  was  induced 
by  false  and  fraudulent  representations  not  embodied  in  the 
contract,  or  are  the  decisions  of  courts  in  which  the  legal 
and  equitable  jurisdictions  are  so  blended  that  the  functions 
of  a  court  of  equity  have  been  transferred  to  the  jury  box. 
A  distinction  is  sometimes  made  between  policies  issued  by  a 
stock  company  and  those  issued  by  a  mutual  company.  This 
distinction  is  without  any  substance.  In  a  mutual  company, 
the  insured,  by  taking  out  policies,  become  members  of  the 
company.  But,  nevertheless,  a  member  of  a  corporation,  and 
even  a  director,  in  dealing  with  the  corporation,  stand,  with 
respect  to  their  contracts,  just  the  same  as  a  stranger,  (Stratton 


580       COURT  OF  ERRORS  AXD  APPEALS. 

Franklin  Fire  Insurance  Co.  v.  Martin. 

v.  Allen,  1  C.  E.  Green  229,)  and  the  powers  of  agents  of 
every  kind  of  principals,  to  act  for  and  bind  their  principals,, 
arc  determined  by  the  unvarying  rule  of  ascertaining  what 
authority  is  delegated  to  them.  How  the  contract  was  effected, 
whether  directly  with  the  insurer  or  by  the  intervention  of 
agents,  is  of  no  consequence.  The  question  of  the  admissi- 
bility of  the  testimony  does  not  relate  to  the  method  by  which 
the  contract  was  made.  It  concerns  the  rule  of  evidence  by 
which  the  contract,  however  made,  shall  be  interpreted. 

Upon  principle,  it  is  impossible  to  perceive  on  what  ground 
such  testimony  should  be  received.  A  policy  of  insurance  is 
a  contract  in  writing,  of  such  a  nature  as  to  be  within  the 
general  rule  of  law  that  a  contract  in  writing  cannot  be  varied 
or  altered  by  parol  testimony.  If  it  be  ambiguous  in  its 
terms,  parol  evidence  such  as  would  be  competent  to  remove 
an  ambiguity  in  other  written  contracts,  may  be  resorted  to 
for  the  purpose  of  explaining  its  meaning.  If  it  incorrectly 
or  imperfectly  expresses  the  actual  agreement  of  the  parties, 
it  may  be  reformed  in  equity.  If  strict  compliance  with  the 
conditions  of  insurance,  with  respect  to  matters  to  be  done  by 
the  insured  after  the  contract  has  been  concluded,  has  been 
waived,  such  waiver  may,  in  general,  be  shown,  by  extrinsic 
evidence,  by  parol.  Further  than  this,  it  is  not  safe  for  a 
court  of  law  to  go.  To  except  policies  of  insurance  out  of 
the  class  of  contracts  to  which  they  belong,  and  deny  them 
the  protection  of  the  rule  of  law  that  a  contract  which  is  put 
in  writing  shall  not  be  altered  or  varied  by  parol  evidence, 
of  the  contract  the  parties  intended  to  make,  as  distinguished 
from  what  appears,  by  the  written  contract,  to  be  that  which 
they  have  in  fact  made,  is  a  violation  of  principle  that  will 
open  the  door  to  the  grossest  frauds.  If,  as  was  said  by 
Judge  Folger,  in  Van  Schoick  v.  Niagara  Fire  Ins.  Co.,  "a  fact 
thoroughly  well  known,  and  comprehended  by  both  sides,  to 
the  contract  before  it  is  delivered,  may,  by  force  of  some  con- 
dition, crouched  unseen  in  the  jungle  of  printed  matter  with 
which  a  modern  policy  is  overgrown,  make  a  defence  for  the 
company,  after  the  catastrophe  and  damage  have  happened, 
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against  which  it  professes  to  guard,"  the  remedy  is  with  the 
legislature  to  prescribe  what  conditions  only  shall  be  valid, 
and  to  compel  the  printing  of  them  in  the  policy,  in  such  a 
manner  as  to  be  capable  of  being  read  and  understood.  A 
court  of  law  can  do  nothing  but  enforce  the  contract  as  the 
parties  have  made  it.  The  legal  rule  that  in  courts  of  law 
the  written  contract  shall  be  regarded  as  the  sole  repository 
of  the  intentions  of  the  parties,  and  that  its  terms  cannot 
be  changed  by  parol  testimony,  is  of  the  utmost  importance 
in  the  trial  of  jury  cases,  and  can  never  be  departed  from 
without  the  risk  of  disastrous  consequences  to  the  rights  of 
parties. 

In  the  present  case,  the  property  insured  was  described  in 
the  policy  as  a  dwelling  and  boarding-house.  There  was  no 
ambiguity  in  the  terms  used,  that  justified  resort  to  extrinsic 
evidence  to  explain  the  meaning  of  the  contract.  The  effect 
given  to  the  testimony  on  this  subject,  by  the  charge  of  the 
court,  was  to  change  the  terms  of  the  contract  and  reform  it, 
and  make  another  and  a  different  contract.  In  this  there  was 
error,  for  which  the  judgment  should  be  reversed. 

For  affirmance — Dixon,  Clement,  Lilly.     3. 

For  reversal — The  Chancellor,  Chief  Justice,  Depue, 
Heed,  Scudder, Van  Syckel, Woodhull,  Dodd,  Green.  9. 
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Where  there  is  a  sale  of  a  specified  quantity  of  grain,  from  a  mass 
identical  in  kind,  and  uniform  in  value,  a  separation  of  the  quantity 
sold  is  not  necessary  to  pass  the  title,  where  the  intention  of  the  par- 
ties that  the  property  should  pass  by  the  contract  of  sale,  is  clearly 
manifested  ;  otherwise,  where  the  articles  composing  the  mass  are  of 
different  qualities  and  values,  making  a  selection,  and  not  merely 
separation,  necessary. 
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2.  The  defendant  bought  of  one  H.  two  hundred  bushels  of  corn,  out  of  a 
lot  of  four  or  five  hundred  bushels  in  H.'s  crib-house.  He  inspected, 
and  approved  of  the  corn  as  it  lay  in  bulk,  and  paid  the  price  in  cash. 
The  arrangement  between  the  defendant  and  H.  was,  that  the  corn 
should  be  left  in  the  crib  until  it  was  hardened,  and  then  H.  was  to 
deliver  it.  The  whole  lot  of  corn  was  then  levied  on  by  the  plaintiff, 
as  sheriff,  under  an  execution  against  H.  After  the  levy,  H.  measured 
out  and  delivered  two  hundred  bushels  of  it  to  the  defendant.  In 
trover  by  the  sheriff—  held,  that  a  charge  to  the  jury,  the  two  hundred 
bushels  the  defendant  bought  not  having  been  separated  from  the 
entire  bulk,  no  property  in  it  passed  to  the  purchaser,  and  that  the 
whole  was  liable  to  levy  under  the  execution  against  H.,  and  that  the 
defendant  was  liable  to  the  sheriff  for  the  value  of  the  two  hundred 
bushels,  was  erroneous. 


On  error  to  the  Supreme  Court. 

Hurff,  the  plaintiff  in  error,  in  the  fall  of  1873,  purchased 
of  one  Heritage  two  hundred  bushels  of  corn,  out  of  a  lot  of 
four  or  five  hundred  bushels  which  Heritage  had  in  his  crib- 
house.  He  inspected  and  approved  of  the  corn  before  he 
bought  it,  and  paid  the  cash  for  it  immediately  on  the  pur- 
chase. The  arrangement  between  Hurff  and  Heritage  was, 
that  the  corn  should  be  left  where  it  was  until  it  should  get 
hard  enough  to  keep  well  in  bulk,  and  then  Heritage  was 
to  deliver  it.  In  January,  1874,  Hires,  as  sheriff  of  the 
county  of  Salem,  by  virtue  of  an  execution  against  Heritage, 
levied  on  the  entire  quantity  of  the  corn  as  his  property. 
After  the  levy,  Heritage  delivered  two  hundred  bushels  of 
the  corn  to  the  defendant,  whereupon  the  sheriff  brought 
trover  against  him.  The  defendant  requested  the  court  to 
instruct  the  jury  that  if  Hurff  and  Heritage,  at  the  time  of 
the  sale  of  the  corn,  both  meant  and  understood  the  sale  to 
be  complete,  the  property  in  the  corn  passed  to  Hurff,  and  the 
plaintiff  could  not  recover  its  value  for  his  refusal  to  return 
it  after  it  was  separated  and  delivered  to  him  by  Heritage. 
This  request  was  refused;  and  the  court  charged,  that  not- 
withstanding Hurff  bought  and  paid  for  two  hundred  bushels 
of  Heritage's  corn,  before  there  was  any  levy  upon  it,  yet  as 
it  appeared  it  was  in  bulk  with  other  corn,  and  not  separated 


NOVEMBER  TERM,  1878.  583 

«  •  Hurff  v.  Hires. 

at  the  time  of  the  sale,  no  property  in  the  corn  passed  to 
Hurff,  but  remained  in  the  defendant  in  execution,  and  was 
bound  by  the  levy,  and  that  therefore  the  defendant  was 
liable  to  the  sheriff  for  the  value  of  the  corn  he  received  by 
the  delivery  of  Heritage. 

Error  has  been  assigned  on  the  charge  as  given,  and  the 
refusal  to  charge  as  requested.  The  case  in  the  Supreme 
Court  is  reported  in  10  Vroom  4. 

For  the  plaintiff  in  error,  D.  J.  Pancoast. 

For  the  defendant  in  error,  H.  L.  Slape. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  By  the  twentieth  section  of  the  act  concerning 
executions,  if  any  person  shall  purchase,  in  good  faith,  of  a 
defendant  in  execution  any  goods  or  chattels,  and  pay  for  the 
same,  prior  to  the  levy  of  the  execution,  and  without  notice 
thereof,  the  title  of  such  purchaser  shall  not  be  divested  by 
the  fact  that  such  execution  had  been  delivered  before  such 
purchase  was  made.  Rev.,  p.  393.  This  section  was  passed 
with  a  view  to  change  the  common  law  rule,  that  goods  and 
chattels  were  bound  by  an  execution  from  the  time  of  its  teste, 
and  to  qualify  the  provisions  of  the  eighteenth  section  of  the 
same  act,  which  gave  an  execution  force  against  goods  and 
chattels  only  from  the  time  of  its  delivery  to  the  sheriff;  but 
it  clearly  indicates  the  legislative  policy  of  protecting  the 
rights  of  bona  fide  purchasers  from  executions  against  the 
vendor,  where  it  may  be  done  consistently  with  the  rules  of 
law.  Delivery  of  the  goods  purchased  is  not  essential  to  the 
protection  of  the  purchaser's  rights.  A  purchase  in  good 
faith,  without  notice  of  the  execution,  and  payment  of  the 
price,  prior  to  actual  levy,  are  the  conditions  under  which  his 
title  is  good. 

The  corn  was  purchased  by  Hurff  and  paid  for  in  good 
faith  before  the  execution  was  issued.  It  was  lying  in  the 
bulk,  unseparated,  when  the  levy  was  made ;  and,  after  levy, 
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was  separated  from  the  mass,  and  delivered  by  the  vendor. 
The  case  was  tried  in  the  court  below  on  the  theory  that, 
though  the  purchaser  bought  the  corn  and  paid  the  price,  the 
title  did  not  pass  to  him,  because  the  quantity  sold  was  not 
separated  from  the  original  bulk  until  after  levy,  and  that, 
therefore,  the  whole  still  remained  liable  to  seizure  as  the  prop- 
erty of  the  vendor. 

If  the  property  had  remained  in  bulk — the  quantity  pur- 
chased never  having  been  separated  from  the  mass — the  pur- 
chaser might  not  have  been  able  to  maintain  replevin,  for  the 
reason  that  in  replevin  the  plaintiff  must  be  the  owner  of  the 
specific  chattels  he  sues  for,  and  must  describe  them  in  his 
writ.  Scudder  v.  Worster,  11  Cush.  573.  But  that  does  not 
fcolve  the  question  involved  in  this  case.  May  not  a  party 
who  has  bought  and  paid  for  a  specified  quantity  or  number 
of  articles  from  a  larger  mass,  identical  in  kind  and  uniform 
in  value,  maintain  trover  against  a  third  person  who  converts 
the  whole,  or  defend  in  trover  brought  by  an  officer  levying 
on  the  whole  as  the  property  of  the  vendor,  when  a  separa- 
tion of  the  quantity  he  was  entitled  to  under  his  -purchase  has 
been  made  after  levy,  and  possession  thereof  has  been  deliv- 
ered to  him  ? 

It  is  the  general  rule  that  the  property  in  goods  and  chattels 
passes  under  the  contract  of  sale  according  to  the  intention  of 
the  parties.  The  difficulty  in  the  application  of  this  rule  is 
in  determining  under  what  circumstances  the  parties  shall  be 
considered  as  having  evinced  an  intention  that  property  in  the 
subject  matter  of  sale  should  pass  from  the  vendor  to  the  pur- 
chaser. The  cases  on  this  subject  are  quite  numerous,  and  are 
not  harmonious.  Those  which  have  been  decided  on  the 
peculiar  language  of  the  statute  of  frauds  have  held  a  very 
stringent  rule.  Where  the  right  of  an  unpaid  vendor  to  re- 
tain the  goods  is  involved,  courts  have  laid  hold  of  slight  cir- 
cumstances to  retain  in  him  the  property  until  the  purchase 
money  be  paid.  Hanson  v.  Meyer,  6  East  614;  Wallace  v. 
Breeds,  13  East  522;  Shepley  v.  Davis,  5  Taunt.  616;  Busk 
v.  Davis,  2  M.  &  S.  397 ;  Swanwick  v.  Sothern,  9  A.  &  E. 
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895;  Godts  v.  Rose,  17  C.  B.  229.  Another  class  of  cases 
are  those  in  which  the  contract  is  to  supply  goods  of  a  par- 
ticular description,  which  would  be  fulfilled  by  furnishing  any 
goods  of  the  quality  and  kind  agreed  to  be  furnished.  Austen 
v.  Craven,  4  Taunt.  644;  Wait  v.  Baker,  2  Exch.  1.  There 
is  still  another  class  of  cases  where  the  sale  is  completed  in  all 
respects,  except  that  the  bulk  from  which  the  property  pur- 
chased is  to  be  separated,  is  not  identical  in  kind  or  uniform 
in  value,  and  some  advantage  may  be  derived  from  the 
privilege  of  selection.     Toote  v.  Marsh,  51  N.  Y.  288. 

The  question  whether  the  property  has  passed  under  a  con- 
tract of  sale,  has  generally  arisen  where  the  right  of  an  unpaid 
vendor  is  in  the  issue.  Payment  of  the  price  is  so  essential  an 
ingredient  of  a  sale  that  neither  in  law  nor  in  morals  is  the 
buyer  entitled  to  have  the  goods  until  he  pays  for  them.  The 
lien  of  the  vendor  is  waived  where  payment  is  to  be  made  at 
a  future  day,  or  there  has  been  a  delivery  actual,  and  in  some 
cases  merely  constructive :  hence  the  inclination  of  the  courts 
to  hold,  on  slight  circumstances,  that  the  contract  is  so  incom- 
plete that  a  transfer  of  title  was  not  intended  where  the  deliv- 
ery is  constructive  only,  and  the  insolvency  of  the  buyer  has 
intervened  with  the  contract  price  unpaid.  Prominent,  also, 
among  the  cases  in  the  same  direction,  are  those  in  which  the 
right  of  the  purchaser  to  object  to  the  quality  of  the  article, 
which  is  the  subject  matter  of  the  contract  of  sale,  is  involved. 
Here,  also,  there  is  an  inclination  to  hold  the  title  to  be  in 
.abeyance,  if  any  well  grounded  objection  to  quality  is  appar- 
ent. A  contract  for  the  delivery  of  goods,  merely  of  a  par- 
ticular description,  is  necessarily  executory ;  and  where  it 
relates  to  a  certain  quantity  from  a  large  bulk,  not  uniform  in 
■quality  or  value,  the  transaction  is  so  incomplete  that  until 
selection,  and  not  mere  separation,  is  made,  the  rights  of  the 
parties  respectively  are  undefined.  In  cases  like  those  men- 
tioned, it  is  considered,  for  substantial  reasons,  that  the  title 
-does  not  pass  immediately  upon  the  terms  of  the  contract 
being  agreed  on ;  not  that  these  cases  create  exceptions  to  the 
rule  that  the  property  will  pass  by  the  contract,  if  such  be  the 
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intention  of  the  parties,  but  the  circumstances  are  such,  and 
of  such  weight,  that  it  is  presumed  that  it  was  not  the  inten- 
tion of  the  parties  that  the  sale  should  be  complete. 

The  case  under  review  is  distinguished,  by  marked  peculi- 
arities, from  those  embraced  in  the  foregoing  classification. 
The  contract  of  sale  was  not  obnoxious  to  the  statute  of 
frauds.  The  price  was  paid,  and,  consequently,  no  right  of  a 
vendor  to  have  the  unpaid  purchase  money  existed.  Nothing 
remained  to  be  ascertained  or  adjusted,  to  determine  what  the 
rights  of  the  parties  were.  The  property  had  been  inspected 
and  approved ;  it  was  left  with  the  vendor  for  the  purchaser's 
convenience,  and  the  mass  from  which  quantity  alone  was  to 
be  separated,  was  identical  in  kind  and  uniform  in  value,  so 
that  the  privilege  of  selection  would  not  confer  any  advan- 
tage upon  either  party.  Nothing  was  left  undone  by  the 
parties,  except  measuring  out  the  quantity  purchased  from 
any  part  of  the  whole  bulk — a  ministerial  act  which  might 
be  doue  by  either  party,  or  by  any  stranger,  as  well  as  by  the 
parties  themselves. 

The  tendency  of  the  modern  decisions  is  to  give  effect  to 
contracts  of  sale  according  to  the  intention  of  the  parties,  to  a 
greater  extent  than  is  found  in  the  older  cases,  and  to  engraft 
upon  the  rule  that  the  property  passes  by  the  contract  of  sale, 
if  such  be  the  intention,  fewer  exceptions,  and  those  only 
which  are  founded  on  substantial  considerations  affecting  the 
interests  of  parties.  At  one  time,  it  was  held  that,  under  an 
agreement  to  purchase  an  entire  bulk  at  a  specified  price,  the 
property  did  not  pass  if  the  whole  amount  of  the  purchase 
money  depended  upon  an  ascertainment  by  weight  or  mea- 
surement subsequently  to  be  made.  Hanson  v.  Meyer,  6 
East  614.  This  decision  was  made  in  favor  of  an  unpaid 
vendor,  and  was  afterwards  distinguished,  on  the  ground  that 
the  weighing  was  to  be  done  by  the  seller,  and  it  was  held 
that  the  property  would  pass  if  such  was  the  intention  of 
parties,  though  something  was  to  be  done,  such  as  weighing, 
measuring,  or  testing  the  goods,  to  ascertain  the  contract  price, 
if  what  remained  to  be  done  was  to  be  done  by  the  buyer. 
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Turley  v.  Bates,  2  H.  &  C.  200.  This  distinction  was  adopted 
in  Boswett  v.  Green,  1  Dutcher  390.  Still  later,  the  English 
courts  entirely  repudiated  this  distinction,  and  held,  in  cases 
where  the  weighing  was  to  be  done  by  the  seller,  the  property 
would  pass,  though  the  ultimate  contract  price  was  to  be  ascer- 
tained by  a  subsequent  weighing,  if  the  parties  so  intended  j 
and  Chief  Justice  Cockburn,  in  his  opinion,  said  that  "  it 
is  equally  clear  that,  in  point  of  principle  and  in  point  of 
common  sense,  there  is  nothing  to  prevent  a  man  from  passing 
the  property  to  the  thing  he  proposes  to  sell  and  the  buyer 
proposes  to  buy,  although  the  price  may  remain  to  be  ascer- 
tained afterwards."  Martlneau  v.  Kitching,  L.  R.,  7  Q.  B. 
436 ;  Castle  v.  Playford,  L.  R.,  7  Ex.  98.  It  may  now  be 
considered  as  the  law  of  the  English  courts,  that  where  the 
contract  price  has  been  paid  or  advances  made  on  it,  the  prop- 
erty will  pass  to  the  buyer,  according  to  the  intention  of  the 
parties,  although  something  remains  to  be  done  by  the  seller 
to  complete  the  goods,  in  conformity  with  the  contract,  before 
they  are  ready  to  be  delivered.  Young  v.  Matthews,  L.  R.,  2 
C.  P.  127;  Langton  v.  Waring,  18  C.  B.  (N.  S.)  315. 

That  the  parties  contemplated  the  corn  should  be  measured 
before  it  left  the  vendor's  possession,  will  not,  of  itself,  pre- 
vent the  property  passing.  Nor  will  the  fact  that  the  vendor 
was  required  to  deliver  it  when  the  time  for  delivery  arrived, 
accomplish  that  result.  Where  the  goods  sold  have  been 
selected  and  designated,  and  the  price  paid,  the  property  will 
pass  by  the  contract  of  sale,  though  it  was  one  of  the  terms 
of  the  contract  that  the  vendor  should  transport  them  to  a 
place  named  for  delivery.  Terry  v.  Wheeler,  25  N.  Y.  520. 
The  case,  therefore,  must  stand  exclusively  on  the  fact  that 
no  separation  of  the  quantity  sold  had  been  made  from  the 
entire  bulk  before  the  execution  was  levied,  and  the  question 
is,  whether  there  is  a  rule  of  law  requiring,  under  the  circum- 
stances of  this  case,  a  separation  of  the  quantity  sold  from  the 
larger  bulk,  before  title  will  pass  to  the  purchaser,  so  positive 
in  its  sanction  as  to  overrule  the  intention  of  the  parties. 
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It  is  undoubtedly  the  doctrine  of  the  English  courts  that, 
"  where  there  is  bargain  for  a  certain  quantity  ex  a  greater 
quantity,  and  there  is  a  power  of  selection  in  the  vendor  to 
deliver  which  he  thinks  fit,  there  the  right  to  them  does  not 
pass  to  the  vendee  until  the  vendor  has  made  his  selection." 
Per  Bayley,  B.,  Gillett  v.  Hill,  2  C.  &  M.  530.  This  doctrine 
is  founded  on  correct  principles,  where  the  gross  bulk  is  varia- 
ble in  kind  or  quality,  and  the  selection  from  it  of  that  part 
which  shall  be  delivered  is  of  benefit  to  the  vendor.  It  has 
been  applied  to  a  sale  of  a  specified  quantity,  from  a  larger 
bulk  of  uniform  kind  and  value,  where  the  purchaser  had 
seen  the  goods  in  bulk  and  approved  of  it.  Aldridge  v. 
Johnson,  7  E.  &  B.  885. 

In  my  judgment,  this  principle  should  not  be  applied  where 
the  bulk,  from  which  the  quantity  purchased  is  to  be  sepa- 
rated, is  uniform  in  kind  and  quality,  and  has  been  approved 
by  the  purchaser,  and  the  full  contract  price  has  been  paid. 
There  is  a  clear  and  well  settled  legal  distinction  between  the 
individual  rights  of  several  parties  in  goods  of  uniform  kind 
and  quality,  and  in  those  in  which  there  is  no  uniformity  in 
these  respects.  It  is  recognized  in  cases  of  a  co-tenancy  of 
personal  property,  readily  divisible  by  weight  or  measurement, 
into  portions  absolutely  alike  in  quality  and  value.  In  such 
cases,  either  tenant  may  take  his  proper  proportion,  and  it 
will  be  regarded  as  a  proper  severance,  so  long  as  he  does  not 
take  more  than  his  share  ;  but  the  rule  is  otherwise  in  case  of 
property  not  severable  in  this  manner:  in  that  event,  the 
partition  must  be  by  agreement,  or  proceedings  in  equity. 
Tripp  v.  Riley,  15  Barb.  333;  Channon  v.  Lusk,  2  Lansing 
211  ;  Clark  v.  Griffith,  24  N.  Y.  595;  Freeman  on  Co-ten- 
ancy, §  252  ;  6  Am.  Law  Rev.  458.  It  is  also  recognized  in 
cases  of  the  intermingling  of  the  goods  of  several  owners, 
where  the  whole  is  indistinguishable  in  quality  and  value. 
In  Jackson  v.  Anderson,  4  Taunt.  24,  one  F.,  at  Buenos 
Ay  res,  consigned  to  L.  &  Co.  a  barrel  containing  four  thou- 
sand seven  hundred  and  eighteen  Spanish  dollars,  and  advised 
the  plaintiff  that  one  thousand  nine  hundred  and  sixty-nine 
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of  them  were  designed  for  him  as  a  remittance  of  the  next 
j)roceeds  of  sales  made  by  him  on  plaintiff's  account.  L.  & 
Co.  assigned  the  bill  of  lading  to  the  defendants,  who  received 
the  whole  value  of  the  four  thousand  seven  hundred  and 
eighteen  dollars,  and  carried  it  to  the  credit  of  L.  &  Co.  In 
an  action  of  trover,  the  plaintiff  was  allowed  to  recover.  No 
separation  was  ever  made  of  the  one  thousand  nine  hundred 
and  sixty -nine  dollars  which  the  plaintiff  should  have  received,, 
and,  consequently,  there  was  no  individualization  of  the  spe- 
cific dollars  he  was  entitled  to.  It  was  contended  by  the 
defendants  that,  no  separation  having  been  made  of  the  one 
thousand  nine  hundred  and  sixty-nine  dollars,  to  enable  the 
plaintiff  to  designate  them  as  his  property,  trover  was  not 
maintainable.  The  objection  was  overruled,  and  Chief  Justice 
Mansfield  said  :  "  It  appears  that  no  separation  was  ever  made 
from  the  whole  quantity  of  one  thousand  nine  hundred  and 
sixty-nine  dollars  belonging  to  the  plaintiff,  and  an  objection 
has  been  taken  on  that  ground  against  the  form  of  action ; 
but  we  think  there  is  no  difficulty  in  that  point ;  the  defend- 
ant has  disposed  of  all  the  dollars,  consequently  he  has  dis- 
posed of  those  which  belong  to  the  plaintiff;  and,  as  all  are 
of  the  same  value,  it  cannot  be  a  question  what  particular 
dollars  were  his.  *  *  One  has  a  right  to  a  certain  number, 
and  the  other  to  the  rest.  If  a  man  keeps  all,  and  has  no 
right  to  a  part,  the  action  lies  for  that  part  which  he  wrong- 
fully detains."  In  Gardner  v.  Dutch,  9  3Iass.  427,  the 
plaintiff,  in  the  adjustment  of  the  accounts  of  a  voyage  per- 
formed for  W.  &  R.,  in  the  schooner  Liberty,  became  enti- 
tled to  seventy -six  bags  of  coffee,  lying  in  a  lot  of  bags,  and 
not  distinguished  by  marks,  or  in  any  manner  separated  from 
the  others.  As  against  an  officer  levying  on  the  whole,  by 
virtue  of  an  attachment  against  W.  &  R.,  the  plaintiff  was 
allowed  to  maintain  replevin  for  his  part,  the  court  saying, 
"though  the  bags  belonging  to  him  had  no  distinguishing 
marks,  he  might  have  taken  the  number  of  bags  and  the 
quantity  of  coffee  to  which  he  was  entitled  by  his  own  selec- 
tion, while  they  remained  in  the  hands  of  W.  &  R.,  and  the 
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defendant,  as  a  deputy  sheriff,  could  not  change  the  rights  of 
third  parties." 

There  are  authorities  of  great  weight,  that  apply  this  doc- 
trine to  oontraota  of  sale.  h\  Whitehouae  v.  Frost,  12  EcuA 
61  I.  the  defendants,  Dutton  and  Bancroft,  were  the  owners 
of  forty  tuns  of  oil  in  the  oil-house  at  Liverpool,  of  which 
they  held  the  key.  They  sold  ten  of  the  forty  tuns  to  Frost, 
who,  in  turn,  sold  the  same  to  Townshend,  who  afterwards 
became  bankrupt,  and  the  plaintiffs  were  his  assignees.  The 
oil,  at  the  time  of  the  purchase  by  Townshend,  and  when  he 
became  bankrupt,  was  lying  in  the  cistern,  mixed  with  the 
other  oil.  The  plaintiffs  were,  nevertheless,  held  entitled  to 
maintain  trover,  though  the  oil  had  never  been  separated  from 
the  quantity  in  the  cistern.  In  Woodley  v.  Coroitri/,  2  IF.  a>  (  '. 
164,  one  Clarke  had  purchased  of  defendants,  who  were  corn 
factors,  three  hundred  and  fifty  barrels  of  flour,  of  specified 
brands,  and  received  from  them  a  delivery  order.  Clarke 
sold  three  hundred  and  forty-eight  barrels  to  the  plaintiffs, 
and  gave  them  a  delivery  order,  which  was  accepted  by  the 
defendants.  The  defendants  having  afterwards  refused  to 
make  delivery,  the  plaintiffs  brought  trover.  The  defendants 
had  in  their  warehouse  a  much  larger  quantity  of  flour  of  the 
specified  brands,  and  there  had  been  no  separation  or  appro- 
priation o{  any  particular  barrels  to  Clarke.  It  was  objected, 
on  behalf  of  the  defendants,  that  as  there  had  been  no  appro- 
priation oi^  any  specific  barrels  of  Hour,  no  property  passed 
from  the  defendants  to  Clarke,  and  therefore  he  could  convey 
no  property  to  the  plaintiffs.  The  objection  was  overruled, 
and  the  plaintiffs  had  a  verdict.  In  Vi'lhlt  v.  Hill,  2  C.  &  3f. 
530,  the  defendant,  a  wharfinger,  accepted  an  order  made  by 
onv  of  their  customers,  in  favor  o(  the  plaintiffs,  for  twenty 
sacks  of  flour.  In  trover,  it  was  contended  that  no  specific 
sacks  having  been  selected  and  appropriated  by  the  defend- 
ants, no  property  vested  in  the  vendee,  and  trover  was  not 
maintainable.  The  court  held  the  action  was  well  brought. 
In  Knights  v.  Wiffcn,  L.  R.,  5  Q.  B.  660,  the  defendant  having 
a  quantity  of  barley  in  sacks,  lying  in  his  granary,  sold  eighty 
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quarters  to  M.  No  particular  sacks  were  appropriated  to  M., 
but  the  barley  remained  Lit  the  granary,  subject  to  his  orders. 
M.  sold  sixty  quarters  to  the  plaintiff,  who  paid  for  them, 
and  received  a  delivery  order,  which  was  presented  to  and 
accepted  by  the  defendant.  On  refusal,  by  the  defendant,  to 
deliver  the  sixty  quarters,  the  plaintiff  was  allowed  to  recover 
their  value  in  trover.  In  Farmdoe  v.  Bain,  1  C.  P.  Die. 
445,  the  defendants  sold  to  B.  &  Co.  one  hundred  tons  of 
zinc,  to  be  taken  from  a  quantity  defendants  had  on  their 
wharf.  The  plaintiffs  bought  of  B.  &  Co.,  and  paid  for,  fifty 
tons  of  the  zinc.  No  separation  was  made  of  either  the  one 
hundred  tons  originally  purchased  by  B.  &  Co.,  or  of  the 
fifty  tons  bought  by  the  plaintiffs.  The  action  was  in  trover 
and  detinue  for  fifty  tons  of  zinc,  and  no  point  was  made  by 
counsel  or  court  that  a  separation  of  the  goods  sued  for  had 
not  been  made  from  the  gross  balk.  The  case  resulted  in 
favor  of  the  defendants,  on  the  ground  that  they  were  unpaid 
vendors,  and  that  they  did  not  intend  to  part  with  their  prop- 
erty without  payment  for  it. 

These  cases  cited,  it  is  true,  were  against  defendants,  who 
were  treated  as  mere  custodians  of  the  property,  and  the  right 
to  maintain  the  action  was  put  on  the  ground  of  estoppel. 
The  English  courts  make  a  distinction  between  this  class  of 
cases  and  actions  directly  between  the  vendor  and  purchaser. 
But,  manifestly,  this  distinction  is  in  semblance  only,  and  not 
in  substance.  In  each  of  the  cases  above  cited,  except  Gil lett 
v.  Hill,  the  defendant  was  the  original  vendor,  and  no  sepa- 
ration of  the  goods  had  been  made  as  between  him  and  his 
vendee,  and  the  acceptance  of  a  delivery  order  created  no 
other  contract  than  that  in  force  between  him  and  his  vendee. 
to  hold  for  the  benefit  of  the  sub- vendee  a  certain  designated 
quantity  of  goods.  Acceptance  of  the  delivery  order  might 
estop  a  defendant  from  denying  that  he  had  that  quantity  of 
goods  in  his  custody,  subject  to  the  order  of  the  person  sign- 
ing the  delivery  order.  But  if  there  be  a  rule  of  law  which 
overrules  the  intentions  of  parties,  and  forbids  property  pass- 
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ing  under  a  contract  of  sale,  unless  the  quantity  sold  be  sepa- 
rated from  the  larger  mass,  it  is  difficult  to  perceive  why  it 
should  not  produce  the  same  result  between  the  original 
vendor  and  the  holder  of  a  delivery  order,  who,  in  virtue 
thereof,  succeeds  only  to  the  rights  of  the  original  vendee,  as 
it  would  between  the  parties  to  the  original  contract  of  sale. 
Nor  will  the  fact  that  a  defendant  stands  in  the  position  of 
being  regarded  as  a  mere  custodian  of  the  property,  materially 
alter  the  situation  of  the  parties,  for  it  is  well  settled  that  a 
vendor  may  become  the  bailee  of  his  vendee,  and  the  custo- 
dian for  his  benefit  of  the  property  sold,  if  the  parties  so 
intend.  Marvin  v.  Wattis,  6  E.  &  B.  726 ;  Beaumont  v. 
Brengeri,  5  C.  B.  301  ;   Castle  v.  Sworder,  6  H.  &  N.  828. 

While  the  English  courts  adhere  to  the  rule  that,  as  be- 
tween vendor  and  purchaser,  separation  of  the  quantity  sold 
from  a  larger  bulk,  identical  in  kind  and  quality,  is  necessary 
before  the  title  will  pass,  how  slight  and  unimportant  a  cir- 
cumstance will  take  the  transaction  out  of  the  operation  of 
the  rule  is  shown  by  Aldridge  v.  Johnson,  supra.  There,  the 
plaintiff  bought  of  one  K.  one  hundred  out  of  two  hundred 
quarters  of  barley,  which  plaintiff  had  seen  in  bulk  and  ap- 
proved, and  he  paid  part  of  the  price.  It  was  agreed  that  the 
plaintiff  should  send  sacks  for  the  barley,  and  that  K.  should 
fill  the  sacks  and  take  them  to  a  railway  station  to  be  for- 
warded to  the  plaintiff.  The  plaintiff  sent  sacks  only  for  part 
of  the  barley.  K.  filled  these  but  did  not  deliver  them,  and 
in  a  few  days  he  turned  the  barley  out  of  the  sacks  on  the 
heap  from  which  it  was  taken,  so  as  to  be  indistinguishable 
from  the  rest  of  the  heap,  and  became  bankrupt.  The  plain- 
tiff tendered  to  the  assignee  in  bankruptcy  the  balance  of  the 
purchase  money,  and  demanded  the  two  hundred  quarters  of 
barley,  and,  on  a  refusal  to  deliver  them,  sued  him  in  trover. 
It  was  held  that  he  was  entitled  to  recover  for  the  portion  put 
in  the  sacks  by  K.,  but  for  the  residue  he  was  without  remedy. 
It  did  not  appear  in  the  case  that  the  plaintiff,  in  fact,  knew 
that  a  portion  of  the  barley  had  been  put  in  the  sacks,  and, 
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therefore,  he  could  not  actually  have  assented  to  the  selection 
that  was  made,  and  the  assent  of  the  vendee  to  the  specific* 
appropriation  was  regarded  in  Campbell  v.  Mersey  Docks,  14 
C.  B.  (N.  8.)  412,  as  necessary  when  such  an  appropriation 
is  needed  to  transfer  the  title.  Furthermore,  when  the  de- 
mand was  made  on  the  assignee  in  bankruptcy,  which  laid  the 
foundation  for  the  action,  the  barley  lay  in  the  heap,  and  the 
part  K.  had  put  in  the  sacks  was  not  distinguishable  from  the 
rest.  If,  therefore,  the  defendant  had  complied  with  the  de- 
mand so  far  as  the  court  held  that  he  should  have  complied, 
he  could  only  have  done  so  by  separating  from  the  heap  as 
much  in  quantity  as  the  bankrupt  had  measured  up — a  process 
he  could  have  as  readily  performed  in  relation  to  the  full 
quantity  of  the  barley  covered  by  the  contract.  A  comparison 
of  the  facts  in  evidence  with  the  result  that  was  reached,  will 
show  that  the  rights  of  the  parties  were  disposed  of  upon  a 
mere  formality. 

In  the  American  courts  the  cases  on  this  subject  are  quite 
conflicting.  Many  of  them  are  cited  and  examined  by  Mr. 
Holmes  in  his  notes  to  2  Kent  (12th  ed.)  492,  590,  and  more 
particularly  in  his  article  in  6  Am.  Law  Review  450. 

In  Virginia,  New  York,  Connecticut  and  Maine,  the  courts 
have  held  the  broad  doctrine,  without  qualification,  that  on  a 
contract  of  sale  of  a  certain  quantity  from  a  larger  bulk, 
uniform  in  kind  and  quality,  the  property  will  pass,  though 
there  be  no  separation  of  the  quantity  sold,  if  such  be  the  in- 
tention of  parties,  and  that  no  rule  of  law  will  overrule  such 
intention  if  it  be  otherwise  clearly  expressed.  Pheasants  v. 
Pendleton,  6  Randolph  473;  Kimberly  v.  Patchin,  19  N.  Y. 
330*  Russell  v.  Carrington,  42  N.  Y.  118;  Chapman  v. 
Shepard,  39  Conn.  413;  Waldron  v.  Chase,  37  Maine  414. 

Kimberly  v.  Patchin  is  a  leading  case.  It  was  there  held 
that  upon  a  sale  of  a  specified  quantity  of  grain,  its  separation 
from  a  mass  indistinguishable  in  quality  or  value  in  which  it 
was  included,  was  not  necessary  to  pass  the  title  when  the 
intention  to  do  so  was  clearly  manifested.     But  it  is  otherwise 

Vol.  xi.  2  p 


594      COURT  OF  ERRORS  AND  APPEALS. 

Hurff  v.  Hires. 

where  the  articles  composing  the  mass  are  of  different  qualities 
and  values,  making  not  merely  separation  but  selection  neces- 
sary. Chapman  v.  Shepard,  supra.  In  Waldron  v.  Chase,  it 
was  decided  that  where  the  owner  of  a  large  quantity  of  corn 
in  bulk,  sold  a  certain  number  of  bushels  and  received  his  pay, 
and  the  vendee  took  part  away  with  him,  the  property  in  all 
the  corn  vested  in  the  vendee,  although  it  was  not  measured 
or  separated  from  the  heap.  This  case  was  not  overruled  by 
Morrison  v.  Dinghy,  63  Ilaine  553,  but  was  distinguished  on 
the  ground  that  in  the  latter  case  the  vendor  had  not  received 
his  pay,  and  it  was  not  to  be  presumed  that  he  intended  to 
part  with  his  title  without  payment  of  the  contract  price. 

The  doctrine  held  in  these  cases,  it  seems  to  me,  is  founded 
on  good  sense  and  correct  legal  principles.  The  rule  that  the 
property  in  goods  will  pass  by  the  contract  of  sale,  if  such  be 
the  intention  of  the  parties,  is  of  the  utmost  importance  in  the 
transaction  of  the  business  of  the  country,  and  it  ought  not 
to  be  qualified  by  exceptions  and  restrictions  which  do  not 
arise  from  the  substantial  interests  of  the  parties. 

In  this  case  the  sale,  in  all  material  respects,  was  complete. 
The  corn  had  been  inspected  and  approved,  and  the  price 
agreed  on  and  paid.  All  these  things  had  been  done  before 
the  levy  of  the  execution.  The  property  had  been  left  with 
the  vendor  for  the  purchaser's  convenience.  Nothing  was 
left  undone  but  measuring  out  the  designated  quantity  from 
a  bulk  identical  in  kind  and  value,  and  a  delivery  to  the 
vendee.  That  was  done  after  the  levy,  and  before  suit 
brought ;  and  there  is  no  pretence  that  it  was  unfairly  done. 

The  defendant,  by  his  purchase,  and  the  payment  of  the 
price,  acquired  equitable  rights  that  ought,  if  possible,  to  be 
protected  ;  and  it  is  the  policy  of  the  law  to  protect  interests 
acquired  for  a  valuable  consideration  in  good  faith,  against 
the  claims  of  execution  creditors.  In  trover,  property  is 
involved  only  so  far  as  determines  the  form  of  the  action  and 
the  damages  recoverable.  The  defence  was  a  meritorious  one, 
and  no  legal  principle  is  in  the  way  of  permitting  it  to  be 
made,  if,  in  fact,  the  parties  intended  that  the  property  should 
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pass.     That  question  should  have  been  submitted  to  the  jury, 
and,  for  that  reason,  the  judgment  should  be  reversed. 

For  affirmance — None. 

For  reversal — The  Chancellor,  Dalrimple,  Depue, 
£)ixon,  Knapp,  Reed,  Dodd,  Green,  Lilly,  Wales.    10. 


THE  STATE,  THE  MAYOK,  Ac.,  OF  THE  CITY  OF  NEWARK, 
PROSECUTORS,  PLAINTIFFS  IN  ERROR,  v.  THE  BOARD 
OF  CHOSEN  FREEHOLDERS  OF  THE  COUNTY  OF  ESSEX, 
DEFENDANTS  LN  ERROR. 

Under  the  seventh  section  of  the  supplement  of  February  17th,  1870,  to 
the  Essex  public  road  board  act,  the  principal  sum  specified  in  that 
section,  and  also  the  interest  from  year  to  year  accruing  thereon,  must 
be  apportioned  as  therein  directed,  until  the  whole  debt  is  paid. 


In  error  to  the  Supreme  Court. 

Argued  at  June  Term,  1878. 

For  the  plaintiff,  Henry  Young. 
For  the  defendant,  J.  W.  Taylor. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  By  an  act  of  the  legislature  passed  in 
1869,  (Pamph.  L.,  p.  957,)  the  Essex  public  road  board 
was  created  a  public  corporation,  with  power  to  lay  out,  open, 
construct,  and  maintain  certain  public  avenues  in  the  county 
of  Essex. 

In  order  to  execute  the  proposed  scheme,  the  board  of 
chosen  freeholders  of  the  county  were  authorized  by  the  six- 
teenth section  of  the  act,  as  a  temporary  expedient  for  raising 


596       COURT  OF  ERRORS  AND  APPEALS. 

Mayor,  &c,  of  Newark  v.  Freeholders  of  Essex. 

money,  to  issue  county  bonds,  from  the  proceeds  of  which  the 
requisite  funds  were  to  be  advanced  by  the  county  collector 
to  the  road  board.  Ultimately  the  costs  aud  expenses  of  the 
work  were  to  fall  upon  the  property  benefited,  and  through 
assessments  upon  them  the  county  was  to  be  reimbursed  for 
the  money  advanced. 

By  supplements  passed  in  1870  and  1871,  the  county  was 
authorized  to  issue  bonds,  payable  in  ten  years,  with  interest. 
Under  this  legislation  bonds  were  issued,  and  the  necessary 
advances  made  to  the  road  board.  Pamph.  L.,  1870,  p.  181 ; 
Pamph.  L.,  1871,  p.  175. 

By  this  supplemental  legislation  the  cost  of  the  right  of 
way  alone  was  to  be  imposed  upon  the  lands  peculiarly  bene- 
fited, and  the  other  expenses  incurred  in  executing  the  act 
were  to  be  borne,  one-half  by  the  county  of  Essex,  and  the 
other  half  by  the  several  cities,  towns,  and  townships  in  or 
through  which  the  several  avenues  pass,  except  the  cost  of 
maintaining  and  keeping  them  in  repair,  which  was  left  as  in 
the  original  act,  to  be  borne  by  the  county  alone.  Ropes  v. 
Essex  Public  Road  Board,  ante  p.  64. 

Section  seven  of  the  act  of  1870  gives  rise  to  the  contention 
in  this  case.  It  provides  "  that  the  money  necessary  to  pay 
the  costs  and  expenses  of  executing  this  act,  and  of  the  laying 
out,  opening,  and  constructing  the  said  'avenues,  and  also  the 
amounts  of  rebates  allowed  upon  assessments  for  benefits,  as 
hereinafter  provided,  together  with  the  interest  on  said  several 
moneys,  shall  be  paid  in  ten  annual  installments,  one-half 
thereof  by  the  county  of  Essex,  to  be  raised  by  county  tax,  in 
the  same  manner  as  other  county  taxes  are  raised ;  aud  the 
other  half  by  the  several  cities,  towns,  and  townships  in  or 
through  which  the  several  avenues  pass,  to  be  levied  and  col- 
lected by  the  same  officers,  in  the  same  maimer,  and  at  the 
same  time  that  the  other  city,  town,  and  township  taxes  are 
levied  and  collected ;  but  the  officers  so  collecting  said  moueys 
shall  pay  the  same  to  the  county  collector,  under  the  same 
provisions  and  regulations  as  county  moneys  are  now  paid  by 
them  to  the  county  collector,  provided  that  no  one  of  the  said 
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cities,  towns,  or  townships  shall  be  liable  to  a  greater  extent 
than  to  the  amount  of  one-half  of  the  said  costs,  expenses, 
and  amounts,  with  the  interest  accruing  on  it,  except  as  to  the 
liability  for  its  quota  of  the  tax  to  be  raised  by  the  county 
of  Essex,  as  aforesaid." 

In  the  apportionment  of  taxes  for  the  year  1877,  one-tenth 
of  the  principal  sum  specified  in  this  section  was  distributed, 
according  to  its  terms,  between  the  county  and  cities,  towns, 
and  townships,  but  the  board  of  assessors  included  in  the 
general  county  tax  the  entire  interest  on  the  said  bonds,  and 
apportioned  the  quota  of  the  taxes  to  be  laid  to  raise  such 
interest  among  the  several  townships  and  wards  in  said 
county,  in  proportion  to  the  respective  valuations  of  taxable 
property  in  the  several  townships  and  wards,  in  conformity 
with  the  thirteenth  section  of  the  general  tax  act.  Rev.,  p. 
1155,  §  72. 

The  city  of  Newark  insists  that  this  mode  of  apportionment 
is  erroneous ;  that  by  the  terms  of  the  seventh  section  of  the 
road  board  act  above  recited,  the  interest  as  well  as  the  prin- 
cipal required  to  pay  the  bonds  representing  the  expenses  con- 
templated by  that  section,  is  to  be  raised  by  taxation  on  an 
apportionment  in  the  ratio  of  one-half  upon  the  county,  and 
the  other  half  on  the  cities,  towns  and  townships  in  or  through 
which  the  several  avenues  pass. 

This  is  the  only  question  presented  for  adjudication  in  this 
case. 

The  seventh  section  of  the  act  of  1870,  providing  a  special 
mode  of  apportionment,  excludes  the  operation  of  the  general 
law.  General  legislation  on  a  particular  subject  must  give 
way  to  special  laws.  State  v.  Clarke,  1  Duteher  54  ;  Cross  v. 
Morristown,  3  C.  E.  Green  305 ;  State,  Tairdor,  pros.,  v.  Mor- 
ristown,  4  Vroom  58. 

It  will  not  be  denied  that  as  between  the  county  and  the 
holders  of  the  bonds,  the  promise  to  pay  is  absolute  and  un- 
conditional, and  that  the  creditor  must  be  protected  whether 
or  not  the  special  provisions  of  the  road  board  act  can  be  made 
-available  to  reimburse  the  county.     But  the  question  here  is 
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not  with  the  bondholders,  but  between  the  county  and  its  sub- 
divisions as  to  the  proper  mode  of  distributing  this  burden  in 
the  annual  levies,  and  they  are  entitled  to  have  the  special 
legislation  enforced,  according  to  its  true  interpretation,  in 
making  the  annual  apportionments  as  they  occur. 

As  between  the  county  and  its  subdivisions,  the  former  is 
principal  debtor  as  to  one-half  the  debt  incurred,  under  the 
seventh  section  of  the  act  of  1870,  and  the  latter  are  primarily 
liable  as  to  the  other  half.  The  legislature  has  given  to  the 
latter  the  advantage  of  the  credit  of  the  county  for  ten  years, 
in  carrying  a  debt  which  is  assumed  to  be  for  their  peculiar 
benefit,  and  therefore  the  language  employed  by  the  legisla- 
ture should  be  clear  to  justify  the  conclusion  that  the  burden 
of  the  interest  shall  be  imposed  on  the  county  for  the  favor 
which  the  cities,  towns  and  townships  receive  from  it. 

The  legislature  has  declared  that  the  money  necessary  to 
pay  the  costs  and  expenses  of  executing  the  act,  and  of  laying 
out  and  constructing  the  avenues,  and  the  amount  of  rebates, 
together  with  the  interest  on  said  several  moneys,  shall  be 
equally  divided  between  the  county  and  the  lesser  political 
districts  within  it.  But  it  is  contended  that  the  interest  therein 
referred  to  can  include  only  such  interest  as  may  happen  to 
have  accrued  and  been  paid  on  any  of  the  "said  several 
moneys  "  at  the  time  when  the  aggregate  of  the  four  classes  of 
items  was  made  up  for  the  purpose  of  beginning  the  assess- 
ment ;  that  is,  when  the  first  of  the  annual  installments  was  to 
be  assessed,  and  that  it  will  carry  no  interest  subsequent  to 
that  time. 

The  answers  to  this  position  are — 

First.  That  interest  on  money  borrowed  under  legislative 
authority  for  present  use,  is  as  much  part  of  the  costs  and  ex- 
penses of  the  improvements  mentioned  in  the  seventh  section 
as  money  paid  to  contractors  for  work  done.  State,  Baker, 
pros.,  v.  City  of  Elizabeth,  8  Vroom  142. 

Therefore,  if  interest  to  the  beginning  of  the  assessment  is 
all  that  is  allowed,  under  the  operation  of  the  seventh  section, 
the  section  would  have  precisely  the  same  effect  if  the  words- 
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"  with  interest "  had  been  omitted,  for  interest  to  that  time 
would  have  been  as  much  a  part  of  the  cost  of  the  work  as 
money  paid  to  contractors,  and  could  have  been  assessed  as 
part  of  the  costs  and  expenses  of  the  improvement. 

Second.  It  is  not  reasonable  to  suppose  that  the  legislature 
would  provide  that  comparatively  so  small  an  amount  of  in- 
terest should  be  charged  against  the  township,  and  the  large 
amount  accruing  through  the  ten  years  for  which  the  bonds 
were  to  run  be  put  upon  the  county  alone. 

Third.  Such  a  construction  seems  to  be  unnatural  and  un- 
reasonable, and  gives  no  proper  effect  to  the  words  of  the 
proviso  in  the  seventh  section  :  u  That  none  of  the  said  cities, 
towns,  or  townships  shall  be  liable  to  a  greater  extent  than  to 
the  amount  of  one-half  of  the  said  costs,  expenses,  and  amounts 
with  the  interest  accruing  on  it;"  that  is,  interest  which  con- 
tinues to  run  during  the  period  of  credit — not  that  which  had 
accrued  when  the  work  was  completed. 

The  argument  drawn  from  the  implication  that  the  ten 
annual  payments  provided  for  in  this  section,  are  to  be  equal 
annual  payments,  is  not  of  sufficient  force  to  overcome  what 
seems  to  me  to  be  the  clear  meaning  of  the  statute. 

The  equality  implied  is  an  equality  of  the  principal  sum 
of  the  payments,  and  not  an  equality  of  payments  of  interest. 

One  hundred  dollars  payable  at  present,  is  equal  to  one 
hundred  and  six  dollars  payable  one  year  hence ;  and,  in  that 
sense,  there  will  be  an  equality  of  payments  in  this  case.  The 
first  assessment  would  have  been  one-tenth  of  the  principal, 
and  interest  upon  the  whole  debt;  the  second  assessment  would 
have  been  for  one-tenth  of  the  principal,  with  interest  upon 
the  nine-tenths  of  principal  remaining  unpaid,  and  so  in  each 
succeeding  year,  for  a  like  amount  of  principal,  with  one- 
tenth  less  of  interest,  until  the  whole  debt  is  discharged. 

This  would  satisfy  the  equality  implied  from  the  terms  of 
the  act — an  absolute  equality  in  payments  of  the  principal, 
and  as  near  an  approximation  to  equality  in  payments  of 
interest  as  is  practicable. 

It  is  further  contended  that  the  twentieth   section  of  the 
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supolement  of  1870  justifies  the  proceeding  which  has  been 
certified  to  the  Supreme  Court,  and  now  here  for  review. 
That  section  provides  "  that  the  bonds  shall  be  payable  in 
ten  years,  with  the  interest  thereon,  and  that  it  shall  be  lawful 
to  raise  by  taxation,  as  part  of  the  county  tax  of  the  said 
county  of  Essex,  money  to  pay  said  bonds,  or  any  portion 
thereof,  or  the  interest  thereon." 

The  two  sections  being  contained  in  the  same  act,  must  be 
so  construed,  if  possible,  that  both  shall  stand.  There  is  no 
necessary  conflict  between  them.  The  credit  of  the  county 
having  been  pledged  for  the  entire  debt,  principal  and  interest, 
it  was  necessary  to  give  the  county  the  means  of  discharging 
its  obligations  to  the  bond-holders,  and  this  section  simply 
does  that,  by  authorizing  the  funds  necessary  to  that  end  to 
be  raised  by  taxation,  as  part  of  the  county  tax,  without  spe- 
cifying how  that  tax  was  to  be  apportioned  between  the  sev- 
eral subdivisions  of  the  county.  The  mode  of  distribution 
had  been  already  clearly  designated  in  the  seventh  section, 
and  it  cannot  be  supposed,  in  the  absence  of  express  words  to 
that  effect,  that  any  change  in  the  plan  of  the  earlier  section 
was  contemplated.  It  was  unnecessary  to  restate  the  method 
of  apportionment  in  the  later  section,  and  no  words  being 
used  to  qualify  it,  section  seven  must  be  accorded  its  full 
vigor. 

It  may  also  be  remarked  that  the  construction  which  will 
validate  the  action  of  the  board  of  assessors  with  respect  to 
the  interest,  will  justify  like  action  with  regard  to  the  prin- 
pal  of  the  bonds,  as  the  twentieth  section  applies  with  equal 
force  to  both  principal  and  interest. 

If  the  action  of  the  board  of  assessors  is  sustained,  the  pro- 
visions of  the  seventh  section  are  practically  disregarded.  The 
several  cities,  towns,  and  townships  have  a  right  to  have  the 
burdens  to  which  they  are  subject,  distributed  annually,  in 
accordance  with  these  legislative  provisions,  and  should  not 
be  compelled  to  bear  an  undue  proportion,  and  left  to  seek  a 
remedy  not  only  doubtful,  but  which,  if  successfully  pursued, 
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would  fail  to  secure  them  that  annual  equality  in  the  distri- 
bution of  the  tax  which  is  provided  for  in  the  seventh  section. 

The  relators  having  applied  promptly  for  the  correction 
of  the  error  committed  in  the  interpretation  of  this  law,  as 
applied  to  the  apportionment  for  the  year  1877,  are  entitled 
to  their  strict  legal  rights,  according  to  its  true  intent  and 
meaning. 

Whether  considerations  of  public  policy  will  permit  the 
apportionment  made  prior  to  that  date,  and  enforced  without 
challenge,  to  be  disturbed  at  this  late  day,  is  a  different  ques- 
tion. 

The  judgment  below  should,  in  my  opinion,  be  reversed. 

For  affirmance — None. 

For  reversal — The  Chancellor,  Chief  Justice,  Dixon, 
Knapp,  Reed,  Scudder,  Van  Syckel,  Woodhull, 
Clement,  Dodd,  Green,  Lilly,  Wales.     13. 


FREDERICK  T.  FARRIER,  PLAINTIFF  IN  ERROR,  v.  CLAUS 
M.  E.  SCHROEDER,  DEFENDANT  LN  ERROR. 

The  power  to  amend,  under  section  one  hundred  and  thirty-eight  of  the 
practice  act,  {Rev.,  p.  869,)  extends  to  the  amending  the  record  at  the 
trial,  and,  after  a  motion  to  non-suit,  by  striking  out  the  name  of  the 
plaintiff,  wherever  it  occurs  in  the  process  and  pleadings,  and  insert- 
ing the  name  of  another  person  as  plaintiff. 


On  error  to  the  Hudson  Circuit. 

For  the  plaintiff  in  error,  A.  S.  Jackson. 

For  the  defendant  in  error,  W.  P.  Douglass. 

The  opinion  of  the  court  was  delivered  by 
Woodhull,  J.     This  writ  of  error  brings  up  the  record 
of  a  judgment  in  the  Hudson  Circuit  Court,  against  Farrier, 
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the  plaintiff  in  error,  and  in  favor  of  Schroeder,  the  defend- 
ant in  error. 

The  judgment  was  recovered  in  an  action  of  covenant,  in 
which  Sarah  F.  Lienau  was  plaintiff,  and  the  said  Farrier  was 
defendant. 

By  a  schedule  annexed  to  the  declaration,  it  appears  that 
the  action  was  founded  on  two  sealed  instruments,  one  of 
them  executed  by  Hannah  Corn,  certifying  that  she  had  hired 
and  taken  from  C.  M.  E.  Schroeder,  agent  for  Sarah  F. 
Lienau,  a  certain  house,  for  the  term  of  one  year  from  the 
1st  day  of  May,  1876,  at  the  yearly  rent  of  $1000,  payable 
in  equal  monthly  payments,  in  advance,  on  the  first  day  of 
each  and  every  month,  &c. 

The  second  instrument  was  executed  by  Frederick  T.  Far- 
rier, the  defendant  below,  and  was  in  these  words  :  "  In  con- 
sideration of  the  letting  of  the  premises  above  described,  and 
for  the  sum  of  one  dollar,  I  do  hereby  become  surety  for  the 
punctual  payment  of  the  rent  and  performance  of  the  cove- 
nants in  the  above  written  agreement  mentioned,  to  be  paid 
and  performed  by  Mrs.  Hannah  Corn ;  and  if  default  shall 
be  made  therein,  I  hereby  promise  and  agree  to  pay  unto  C. 
M.  E.  Schroeder,  agent  for  S.  F.  Lienau,  such  sum  or  sums 
of  money  as  will  be  sufficient  to  make  up  such  deficiency  and 
fully  satisfy  the  conditions  of  the  said  agreement,  without 
requiring  any  notice  of  non-payment,  or  proof  of  demand 
being:  made." 

At  the  trial  of  the  cause,  the  two  instruments  executed 
respectively  by  Mrs.  Corn  and  Farrier  having  been  duly 
proved,  were  offered  in  evidence,  on  the  part  of  Mrs.  Lienau, 
and  admitted  by  the  court  against  the  objection  of  the  defend- 
ant, Farrier. 

The  plaintiff  then  rested  her  cause,  and  the  defendant,  by 
his  attorney,  moved  for  a  non-suit,  on  the  ground  that  the 
evidence  showed  a  right  of  action,  not  in  Mrs.  Lienau,  but  in 
Schroeder,  who  might  maintain  a  second  suit  against  him  for 
the  same  matter. 

The  judge  who  presided  at  the  trial,  having  ascertained 


NOVEMBER  TERM,  1878.  603 

Farrier  v.  Schroeder. 

that  this  was  the  only  defence,  stated  that  he  would  direct  a 
verdict  for  the  plaintiff,  with  leave  to  the  defendant  to  apply 
for  a  non-suit;  would  determine  the  question  after  looking 
into  it,  and  would  think  of  the  propriety  of  an  amendment. 

It  was  agreed  between  the  attorneys  of  the  respective  par- 
ties, that  the  amount  the  plaintiff  was  entitled  to  recover,  if 
anything,  was  $359.10,  and  for  that  amount  the  court  directed 
a  verdict. 

A  motion  to  non-suit,  subsequently  made  in  pursuance  of 
the  leave  granted,  having  been  refused,  the  counsel  for  the 
plaintiff  asked  leave  to  amend  the  record  in  the  cause,  by 
striking  out  the  name  of  Sarah  F.  Lienau,  wherever  it  occurs 
as  plaintiff  in  the  process  and  pleadings,  and  inserting,  in  lieu 
thereof,  the  name  of  Claus  M.  E.  Schroeder,  and  moved  that 
the  said  verdict  should  stand  as  a  verdict  in  favor  of  Claus 
M.  E.  Schroeder,  as  plaintiff,  and  against  the  said  Frederick 
T.  Farrier,  as  defendant,  and  it  was  accordingly  so  ordered 
by  the  court. 

It  is  contended,  on  the  part  of  the  plaintiff  in  error,  that 
the  court  below  had  no  power  to  order  such  an  amendment. 

The  one  hundred  and  thirty-eighth  section  of  the  practice 
act  (Rev.,  p.  869,)  provides  that,  in  order  to  prevent  the  fail- 
ure of  justice  by  reason  of  mistake  and  objections  of  form,  it 
shall  be  laAvful  for  the  court,  or  any  judge  thereof,  at  all 
times,  to  amend  all  defects  and  errors  in  any  proceeding  in 
civil  causes,  &c,  and  that  all  such  amendments  as  may  be 
necessary  for  the  purpose  of  determining,  in  the  existing  suit, 
the  real  question  in  controversy  between  the  parties,  shall  be 
so  made. 

The  power  of  amendment  could  hardly  be  conferred  in 
terms  more  comprehensive  and  explicit. 

Applying  to  the  circumstances  of  this  case,  as  just  detailed, 
the  plain  language  of  the  act,  as  interpreted  by  the  Supreme 
Court  in  City  of  Hoboken  v.  Gear,  3  Dutcher  265;  Price  v.  N. 
J.  E.  E.  &  %  Co.,  2  Vroom  229,  and  Joslin  v.  N.  J.  Car  Spring 
Co.,  7  Vroom,  141,  and  by  this  court  in  American  Popular 
Life  Ins.  Co.  v.  Day,  10  Vroom  89,  I  see  no  reason  to  doubt 
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that  the  amendment  complained  of  was  properly  allowed  by 
the  court  below. 

Judgment  affirmed,  with  costs. 

For  affirmance— The  Chancellor,  Chief  Justice,  Dal- 
rimple,  Depue,  Dixon,  Reed,  Scudder,  Van  Syckel, 
Woodhull,  Clement,  Green.     11. 

For  reversal — None. 


NICHOLAS  C.  DEMAREST,  PLAINTIFF  IN  ERROR,  v.  THE 
INHABITANTS  OF  THE  TOWNSHIP  OF  NEW  BARBA- 
DOES, IN  THE  COUNTY  OF  BERGEN,  DEFENDANTS  IN 
ERROR. 

1.  Under  section  thirty  of  the  act  of  March  11th,  1866,  (Rev.,  p.  1160,  \ 
88,)  a  township  collector  is  entitled  to  receive  twelve  cents,  and  no 
more,  for  each  name  on  his  duplicate,  for  collecting  all  taxes  inclusive, 
state,  county,  township,  school,  poor  and  other  taxes,  except  so  far  as 
the  section  has  been  modified  by  subsequent  legislation. 

2.  The  words  "  all  taxes'"  in  the  section  cannot  be  treated  as  distributive, 
giving  twelve  cents,  or  less,  for  each  name  separately,  instead  of  for 
all  conjunctively. 

3.  The  township  committee  are  the  agents  of  the  township  only  so  far  as 
they  act  within  the  express  provisions  of  the  law,  and  payments  made 
and  sanctioned  by  them,  not  authorized  by  legislative  enactment,  are 
ultra  vires,  outside  of  their  agency,  and  cannot  bind  the  people. 

4.  Payments  received  by  one  knowing  the  agent  to  be  unauthorized  to 
make  them,  may  be  recovered  by  the  principal  as  money  wrongfully 
had  and  received. 


On  error  to  the  Bergen  Circuit. 

For  plaintiff  in  error,  G.  Ackerson,  Jr. 

For  defendants  in  error,  C.  H.  Voorhis. 

The  opinion  of  the  court  was  delivered  by 
Dodd,   J.     The    township   of  New    Barbadoes   sued    the 
•defendant  below,  in  assumpsit,  for  the  recovery  of  fees  re- 
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ceived  by  him  as  collector,  beyond  the  tees  allowed  by  law. 
The  fees  said  to  be  illegal  were  charged  in  three  several  bills, 
which  were  audited  and  passed  by  the  township  committee  in 
April,  in  each  of  the  years  1873,  1874  and  1875.  The  cause 
was  tried,  without  a  jury,  before  Mr.  Justice  Dixon,  and  judg- 
ment entered  in  favor  of  the  township  for  the  amount  of 
overcharges  in  the  three  bills,  being  the  sum  of  $1405.04, 
with  interest  to  accrue  thereon  from  the  commencement  of  the 
suit.  There  wras  no  fraud  and  no  mistake  in  matters  of  fact 
alleged  on  either  side. 

The  exceptions  argued  in  this  court  relate  to  two  questions, 
ruled  adversely  to  the  defendant  below. 

First.  Were  the  fees  now  sought  to  be  recovered,  illegally 
charged  by  the  collector  ;  and,  Second.  Does  the  action  of  the- 
township  committee  in  auditing  and  approving  the  bills  and 
settling  with  the  collector,  preclude  the  township  from  recov- 
ering them  back? 

That  the  fees  were  illegally  charged,  is  apparent  from  the 
words  of  the  act  of  April  11th,  1866.  Rev.,  p.  1160,  §  88. 
By  this  section,  which  is  the  statutory  provision  applicable  to 
the  case,  the  collector  is  entitled  to  receive  twelve  cents,  and 
no  more,  for  each  name  on  his  duplicate,  for  collecting  all 
the  taxes  collected  by  him ;  and  no  name  occurring  on  the 
duplicate  more  than  once,  is  to  be  counted  as  more  than  one 
man.  This  language  was  properly  adjudged  by  the  court 
below  to  mean  twelve  cents  for  each  name  for  all  taxes  in- 
clusive, state,  county,  township,  school,  poor,  poll,  dog  and 
other  taxes,  except  so  far  as  the  section  has  been  modified  by 
subsequent  legislation.  The  suggestion  that  the  words  "all 
taxes  "  can'  be  treated  as  distributive,  giving  twelve  cents  or 
less  for  each  separately,  instead  of  for  all  conjunctively,  can- 
not be  supported.  In  the  present  case  the  defendant,  in  addi- 
tion to  the  twelve  cents  per  name,  apparently  for  state  taxes, 
charged  and  received  for  other  particular  taxes,  such  as  county, 
school  and  bounty  taxes,  in  some  instances  six  and  in  other 
instances  eight  cents  per  name.  These  were  disallowed  below, 
except  so  far  as  provided  for  by  the  subsequent  acts  of  March 
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23d,  1871,  (Pamph.  L.,  p.  61,)  and  tlie  succeeding  repealing 
act  of  the  last  named,  approved  April  3d,  1873,  (p.  120  ;  Rev., 
p.  20,)  both  relating  to  the  tax  on  dogs;  and  also  by  the 
further  act  relating  to  schools,  approved  March  21st,  1867, 
(Rev.,  p.  1084,  §  84,)  giving  the  collector  three-fourths  of  one 
per  cent,  on  all  school  funds  received  and  paid  out  by  him  for 
school  purposes  during  the  year,  to  be  paid  by  the  township 
committee  from  the  funds  of  the  township.  Under  the  act  of 
March  23d,  1871,  twelve  cents  were  allowed  for  collecting  the 
tax  on  every  dog  assessed,  and  five  cents  by  the  subsequent 
repealing  act  of  April  3d,  1873.  The  fees  charged  for  the 
collection  of  the  bounty  tax  were  properly  held  illegal  below, 
for  the  reason  that  they  are  county  taxes,  collected  for  county 
purposes.  So,  also,  the  tax  of  the  Hackensack  Improvement 
Commission.  They  are  payable  under  the  act  not  by  the 
township,  but  by  the  commissioners.  The  three-fourths  of 
one  per  cent,  given  by  the  above  act,  (March,  1867,)  were  held 
below  to  be  allowable  on  the  funds  received  by  the  collector 
for  school  purposes ;  and  again,  also,  on  the  funds  paid  out 
by  him  for  such  purposes,  for  the  reason  that  the  words  "funds 
received  and  paid  out"  would,  on  the  opposite  construction, 
be  the  same  as  if  the  word  "received"  had  been  omitted, 
inasmuch  as  the  collector  would  not  pay  out  funds  not  received. 
To  give  the  word  "received"  its  proper  meaning  and  effect, 
the  percentage  was  allowed  on  each  of  the  funds  named. 
Limiting  the  funds  exclusively,  in  respect  to  this  percentage, 
to  those  received  and  paid  for  school  purposes,  and  therefore 
excluding  as  to  such  percentage  the  school  funds  received  by 
the  collector  from  his  predecessor  in  office,  and  also  those  paid 
over  by  him  to  his  successor,  fees  were  then  allowed  below 
upon  the  amount  of  district  school  and  township  school  taxes 
collected,  also  upon  the  amount  received  by  the  collector  from 
the  county  collector  for  school  purposes,  and  also  the  amount 
paid  out  on  the  orders  of  the  district  clerks.  There  is  no 
error  in  the  above  rulings.  The  principle  enunciated  and 
applied  in  making  them,  that  no  public  officer  can  be  entitled 
to  compensation  for  his  public  services  save  by  express  enact- 
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ment,  taken  in  connection  with  the  clear  and  explicit  words 
of  the  statute,  admit  of  no  conclusion  other  than  that  arrived 
at  below,  that  the  fees  sought  to  be  recovered  were  charged  by 
the  collector  without  authority  of  law. 

Second.  Having  been  paid  with  the  approval  of  and  on 
settlement  with  the  township  committee,  can  they  be  recovered 
in  this  suit  ?  That  they  could  not  be  recovered,  was  contended 
for  by  the  plaintiff  in  error  on  the  ground  that  they  were 
voluntary  payments  by  the  committee,  with  full  knowledge 
of  the  facts,  and  without  mistake  or  fraud ;  and  also  upon  the 
further  ground  that  the  committee,  in  examining  and  passing 
upon  the  collector's  accounts,  were  judges,  and  that  their  judi- 
cial action  cannot  be  impeached  in  this  suit.  Neither  of  these 
contentions  can  prevail.  The  powers  of  the  township  com- 
mittee are  only  those  conferred  by  statute.  In  Callahan  v. 
Morris,  1  Vroom  160,  they  are  held  to  have  no  common  law 
power  to  bind  the  township,  and  the  importance  is  adverted 
to  of  protecting  the  people  against  their  own  servants  by  con- 
fining them  within  the  strict  limits  of  the  powers  conferred 
by  law.  By  section  twelve  of  the  act  respecting  townships, 
(Rev.,  p.  1195,)  it  is  enacted  that  they  shall  have  authority 
and  that  it  shall  be  their  duty  to  examine,  inspect  and  report 
to  the  annual  or  other  town  meetings  the  accounts  and  vouch- 
ers of  the  township  officers,  and  superintend  the  expenditure 
of  township  moneys.  Here  is  nothing  indicating  or  suggest- 
ing for  them  the  character  of  judges,  -whose  function  it  is  to 
hear  parties  and  determine  between  them.  They  were  cor- 
rectly held  in  this  case  to  be  auditors  to  examine,  inspect  and 
report — the  clerks  or  servants  of  the  corporation,  and  not  its 
judges  to  hear,  try  and  determine  without  notice.  The  com- 
mittee and  the  collector  both  derive  their  powers  solely  from 
the  legislature,  and  each  is  presumed  to  know  the  limit  of  the 
powers  possessed  by  the  other.  The  committee  are  the  agents 
of  the  township  only  so  far  as  they  act  within  the  express 
provisions  of  the  law.  Payments  made  or  sanctioned  by  them 
not  authorized  by  legislative  enactment  are  ultra  vires,  outside 
of  their  agency,  and  cannot  bind  their  principals,  the  people. 
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Payments  received  by  one  knowing  the  agent  to  be  unauthor- 
ized to  make  them,  may  be  recovered  by  the  principal  as 
money  wrongfully  had  and  received.  The  doctrine.*  of  acqui- 
escence and  voluntary  payments,  insisted  on  here,  have  no 
place,  because  the  payments  were  not  by  the  plaintiff  now 
seeking  recovery,  nor  by  its  sanction  or  approval.  The  appli- 
cation of  this  necessary  and  salutary  rule  will  not  interfere 
with  or  disturb  settlements  made  with  township  committees 
where  unaffected  by  illegality  or  fraud.  Acting  in  good  faith 
and  within  their  statutory  powers,  their  settlements  will  fur- 
ni.-h  an  adequate  protection  against  future  claims  or  litigation 
by  the  public. 

The  evidence  seems  to  show  a  demand  made  before  suit, 
but  if  no  demand  made  the  suit  itself  is  sufficient. 

The  judgment  below  should  be  affirmed,  with  costs. 

For  affirmance — The  Chancellor,  Chief  Justice,  De- 
pue,  Knapp,  Reed,  Scudder,  Van  Syckel,  Woodhull, 
Clement,  Dodd,  Green,  Lilly,  Wales.     13. 

For  reversal — None. 


J.  WILBUR  PRICE,  PLAINTIFF  IN  ERROR,  v.  THE  INHABI- 
TANTS OF  THE  CITY  OF  PLAINFIELD,  DEFENDANTS  IN 
ERROR. 

1.  The  local  municipal  government  within  the  limits  of  which  dedicated 
lands  lie,  by  virtue  of  their  representing  the  public,  may  maintain 
actions  to  vindicate  the  public's  right  of  possession. 

2.  Declarations  of  former  owners  of  lands  made  after  parting  with  title  in 
them,  are  inadmissible. 

3.  The  word  "  park  "  written  upon  a  block  on  a  map  of  city  property  in- 
dicates a  public  use,  and  conveyances  made  by  the  owners  of  the 
plotted  land,  by  reference  to  such  map,  operates  conclusively  as  a 
dedication  of  the  block. 

4.  No  right  can  be  obtained  against  the  public  in  dedicated  lands,  by  ad- 
verse possession. 
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Argued  at  June  Term,  1878. 

For  the  plaintiff  in  error,  W.  J.  Magie  and  B.  Williamson. 

For  the  defendants  in  error,  Win.  B.  Maxon. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  This  is  an  action  of  ejectment  brought  by  the 
city  of  Plainfield  against  Price,  to  test  the  right  of  the  defend- 
ant to  the  possession  of  a  plot  of  ground  which  the  plaintiffs 
allege  was  dedicated  to  the  use  of  the  public.  The  plot  con- 
tains about  three  acres,  and  is  represented  upon  a  map  marked 
as  a  "  Map  of  building  lots  in  Plainfield,  N.  J.,"  by  a  space, 
on  the  face  of  which  is  the  word  "Park."  This  space  is  also 
marked  block  "  Q,."  This  map  delineates  a  tract  of  ground 
covering  about  sixty-one  acres.  The  map  was  placed  in  the 
clerk's  office  of  Essex  county,  previous  to  the  formation  of 
Union  county,  wherein  the  land  now  lies.  It  is  marked 
"Filed  April  20,  '53.  Weeks,  cl'k."  It  was  placed  on 
file  by  T.  B.  Steelman,  who  was  the  legal  owner  of  the  fee 
of  the  tract.  He  held  it  in  trust  for  himself  and  three  others  : 
Clark  Rogers,  Nathan  Rogers,  and  Nicholas  Rogers.  By  an 
agreement  entered  into  between  Steelman  and  the  three 
Rogers,  on  April  6th,  1853,  it  was  covenanted  that,  after  the 
filing  of  this  map,  Steelman  should  convey  the  lots  thereon, 
some  to  the  Rogers,  and  others  to  purchasers,  and  account  to 
the  Rogers  for  the  proceeds  of  such  sales.  Both  before  and 
after  the  filing  of  this  map,  lots  were  so  conveyed  by  reference 
thereto.  In  August,  1856,  block  "  Q,,"  the  plot  now  in  con- 
troversy, was  conveyed  to  one  Dow,  and  afterwards  came  to 
the  defendant,  Price.  The  city  of  Plainfield  insisted  that,  by 
the  making  and  filing  the  said  map,  and  conveying  lots  by 
reference  thereto,  in  1853  and  1854,  the  owners  of  said  tract 
"  Q,"  upon  which  the  word  "  Park"  is  written,  dedicated  it 
to  the  public.  Upon  the  trial,  a  motion  to  non-suit  was 
made  at  the  close  of  the  plaintiff's  case.  An  exception  was 
sealed  to  the  rule  refusing  to  order  it.     Exceptions  were  also 

Vol.  xi.  2  q 
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•sealed  to  the  ruling  of  the  court  in  admitting  certain  declara- 
tions of  the  grantors  of  the  lots  after  they  had  sold  block 
"  Q."  The  defendants,  against  whom  there  was  a  verdict 
and  judgment,  now  urge  that  there  is  error  in  the  proceedings 
upon  four  points — 

First.  That,  if  there  was  a  dedication  of  block  "  Q,"  there 
is  no  right  in  the  city  of  Plainfield  to  bring  this  action. 

Second.  That  the  admission  of  evidence  of  the  declarations 
of  Clark  Rogers  and  T.  B.  Steelman,  made  after  they  had 
parted  with  their  title  in  the  plot  of  ground  in  controversy, 
was  erroneous. 

Third.  That  the  construction  given  in  the  charge  at  the 
trial,  to  the  meaning  of  the  word  "park"  written  upon  block 
"  Q,"  was  erroneous. 

Fourth.  That  the  refusal  to  charge  that  the  defendant  could 
gain  a  right  against  the  city  by  adverse  possession,  was 
erroneous. 

First,  then,  I  think  there  was  no  error  in  the  ruling  of  the 
judge,  that,  if  there  had  been  a  dedication  to  the  public,  the 
right  to  protect  the  public's  right  of  possession  was  in  the  city 
•of  Plainfield. 

The  lociis  in  quo  was  within  the  limits  of  that  city.  The 
■city  itself  was  incorporated  in  1869.  Pamph.  L.,  p.  1241. 
The  charter  conferred  the  powers  usually  exercised  by 
such  a  municipality.  It  created  a  council  and  the  usual 
number  and  class  of  city  officers.  It  conferred  upon  council 
the  authority  to  legislate  for  the  regulation  of  streets  and  the 
other  objects  of  internal  government.  It  did  not  specifically 
mention  as  one  of  those  objects,  public  parks.  From  this 
fact  it  is  contended  that  the  city  had  no  right  to  regulate  this 
place,  although  dedicated  to  the  public,  and  therefore  no  right 
to  the  possession  of  it,  and  so  the  city  has  no  status  in  court 
as  a  plaintiff  in  a  suit  to  vest  the  right  of  possession. 

The  ground  taken  by  the  defendant  is,  that  there  is  no 
authority  vested  in  a  city  to  bring  an  action  of  ejectment 
to  try  the  possessory  title  to  dedicated  lands,  unless  the  city 
is  charged  by  law  with  some  right  or  duty  respecting  such 
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lands,  which  duty  cannot  be  discharged  without  the  city's 
exclusive  possession. 

If  by  this  is  meant  that  there  must  be  a  specific  grant  of 
power  for  such  purpose,  I  think  the  position  has  little  sup- 
port in  authority,  and  is  opposed  to  the  doctrine  announced 
by  our  own  courts.  The  theory  upon  which  the  right  exists 
in  the  city,  is  by  virtue  of  its  representing  the  public  in  which 
is  the  right  of  possession.  Dovaston  v.  Payne,  2  Smith's  Lead. 
Cos.  *222. 

This  was  the  principle  upon  which  the  right  to  bring  the 
action  by  the  city  of  Hoboken  was  alone  placed,  in  the  case 
of  Tt^ustees  of  M.  E.  Church  v.  Hoboken,  4  Vroom  13,  19,  and 
the  doctrine  was  re-stated  with  approval  in  the  case  of  Hobo- 
ken Land  Improvement  Co.  v.  Mayor  of  Hoboken,  7  Vroom 
540,  decided  in  this  court. 

The  case  of  Manko  v.  Borough  of  Chambersburg,  10  Vroom 
496,  is  cited  as  presenting  a  contrary  rule ;  but  I  do  not  so 
understand  it.  The  doctrine  of  that  case  is,  that  where  there 
is  a  different  body  indicated  by  the  legislature  as  the  party 
which  is  to  have  the  right  and  perform  the  duties  which 
would  otherwise  be  exercised  by  the  local  government,  then 
there  is  no  necessity  for  the  possession  of  the  municipality, 
and,  consequently,  no  right  in  the  borough  to  assert  the  pub- 
lic's right  to  such  possession.  It  was  held,  in  that  case,  that 
all  the  duties  which  might  otherwise  have  rested  upon  the 
local  government  in  which  the  highway  in  question  was 
located,  was,  by  the  act  incorporating  the  Crosswicks  Turn- 
pike Company,  imposed  upon  that  corporation.  There  is 
nothing  in  this  case  to  bring  it  within  the  rule  in  that  case. 
The  city  of  Plainfield,  as  the  local  government,  had,  as  such, 
the  right  to  the  possession  of  the  plot  "Q."  I  do  not  think 
there  is  any  ground,  for  the  contention  that  the  township  of 
Plainfield,  and  not  the  city  of  Plainfield,  is  the  corporate 
entity  which  represents  the  public  in  this  matter.  That  the 
city  of  Plainfield  is  the  local  government  having  control  of 
all  matters  concerning  the  use  of  property  of  this  character 
by  the  public,  is  too  obvious  for  further  remark. 
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The  second  point  relied  upon  by  the  defendant  is,  that  the 
court,  at  the  trial,  admitted  improper  testimony.  This  is  the 
evidence  that  Clark  Rogers  and  T.  B.  Steelman,  who  parted 
with  all  their  interest  in  the  land  now  in  question,  in  1856, 
subsequently  made  certain  declarations  which  affected  the 
defendant's  title. 

One  declaration  of  Rogers  was  made  in  1864,  and  was  to 
the  effect  that  the  property  could  not  be  diverted  from  ite 
present  use,  and  another  in  1861  or  1862,  that  it  was  to  be 
retained  as  a  public  park.  Steelman's  declarations  were  made 
in  1860  and  1864,  and  were  to  the  effect  that  the  piece  of 
property  marked  upon  the  map  was  reserved  for  a  park,  and 
not  to  be  built  upon. 

These  declarations  qualified  a  title  in  which  the  witnesses, 
at  the  time,  had  no  interest,  and  were,  as  declarations,  clearly 
inadmissible.  They  were  so  recognized  at  the  trial,  but  were 
admitted  for  another  purpose,  as  apj)ears  from  the  charge  of 
the  trial  justice. 

The  question  of  its  competency  for  any  purpose,  is  unim- 
portant, for  its  admission  did  not  prejudice  the  cause.  This 
results  from  the  force  which  should  be  given  to  the  evidence 
of  the  making  and  filing  the  map  of  the  property  in  question, 
with  a  block  upon  it  marked  as  "Park."  followed  by  convey- 
ances of  lots  in  reference  thereto.  The  consideration  of  the 
legal  effect  resulting  from  these  acts,  disposes  of  the  third 
point  of  defendant's  contention,  that  the  refusal  to  charge  that 
the  word  "park"  might  mean  either  a  private  enclosure  or  a 
public  resort,  was  erroneous. 

In  support  of  the  view  that  the  word  "  park,"  as  marked 
upon  this  map,  was  of  equivocal  signification,  our  attention 
was  called  to  the  various  definitions  of  the  term  as  contained 
in  works  of  legal  and  literary  authority. 

One  of  its  significations  is  undoubtedly  "  an  enclosure  over 
one's  grounds."  It  is  doubtless  true  that  this  is  one  of  the 
definitions  of  the  term  "park."  In  the  English  law  this  was 
its  only  meaning.  The  term  "park"  meant  an  enclosure  upon 
a  man's  own  land,  in  which,  beasts  of  park  were  kept,  such  as 
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the  buck  and  the  roe.  He  could  do  this  only  by  permission 
of  the  crown.  The  Norman  kings  arrogated  the  exclusive 
right  to  hunt  throughout  the  realm.  The  right  to  hunt  or  to 
enclose  beasts  was  therefore  a  franchise  resting  entirely  upon 
grant,  and  confined  to  the  land  of  the  subject.  The  word 
"  park,"  when  used  by  a  writer  upon  this  class  of  incorporeal 
rights,  would,  therefore,  have  not  an  ambiguous,  but  a  well 
settled  meaning. 

Its  meaning  would  be  settled  by  the  relation  of  the  word 
to  the  circumstances  surrounding  its  use. 

The  defendants'  counsel  admits  that  circumstances  may 
make  its  meaning  uncertain.  I  think  the  circumstances 
around  its  use,  in  this  case,  are  such  as  to  settle  its  meaning 
beyond  question  ;  and  its  meaning  is,  a  place  for  the  resort 
■of  the  public  for  recreation,  air,  and  light.  Had  the  word 
"  square  "  been  upon  the  map,  I  suppose  there  would  hardly 
have  been  a  contention  but  that  it  worked  together  with  the 
other  acts — a  dedication.  If  the  words  "  public  park  "  had  been 
upon  it,  no  question  would  have  arisen.  But  a  park  in  a 
city  means  to  the  sense  of  every  person  a  place  open  to  every 
one.  It  carries  no  idea  of  restriction  to  any  part  of  the  public 
or  to  any  specific  number  of  persons.  Restrictions  as  to  time 
of  entrance  or  behavior  of  those  entering  are  conceivable,  but 
the  idea  that  any  class  of  the  community  is  to  be  excluded, 
would  not  be  entertained  primarily  by  any  person  in  connec- 
tion with  the  idea  of  a  park  within  the  limits  of  a  city.  That 
it  was  to  be  a  place  of  public  resort,  would  be  the  impression 
which  any  person  would  receive,  by  looking  at  the  map  in 
this  case,  delineating  a  tract  of  sixty  acres,  with  streets,  and  a 
square  or  block,  upon  which  is  marked  "  Park."  The  grantee 
in  a  deed  made  by  reference  to  it,  has  a  right  to  so  under- 
stand it.  Neither  the  grantors  nor  any  person  claiming  under 
them,  can  come  in,  and,  against  any  such  grantee,  or  against 
the  public,  set  up  an  intent  differing  from  that  which  the 
word  adopted  naturally  imports.  There  is  no  such  uncer- 
tainty of  meaning  as  will  let  in  parol  testimony  to  vary  or 
modify  it.  If  the  grantors  had  a  different  intention,  that 
should  have  appeared  from  the  papers  themselves.     The  pop- 
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ular  and  natural  meaning  should  have  been  so  modified,  in 
accordance  with  such  intention.  I  think  that  all  parol  testi- 
mony of  such  intention  was  incompetent  to  vary  the  purport 
of  the  mapping,  filing,  and  conveyances,  and  that  a  dedication 
was  conclusively  effected  by  such  acts. 

It  is  finally  urged  that  the  court  erred  in  charging  that 
the  public  lost  no  right  by  the  continued  and  exclusive  pos- 
session of  the  defendant.  It  is  insisted  that,  while  the  maxim 
"nullum  tempus  occurrit  regi"  is  applicable  to  the  state  itself, 
it  cannot  be  applied  to  subordinate  corporations,  although 
acting  as  public  agents. 

Notwithstanding  the  contrariety  of  opinion  which  seems  to 
exist  elsewhere,  the  rule  upon  this  subject,  in  this  state,  is 
settled  by  too  many  and  too  forcible  decisions  to  be  easily 
shaken.  The  rule  is  the  opposite  of  the  one  for  which  the 
defendants  contend.  A  city  never  loses  its  right  to  protect 
the  right  of  the  public  in  property  in  which  there  is  a  public 
easement,  by  reason  of  an  adverse  possession.  Unauthorized 
acts  of  exclusive  possession  by  any  party  upon  a  street  or 
public  square,  is  a  nuisance  which  no  time  will  legalize  with- 
out statutory  aid. 

The  idea  that  a  street  could  be  enclosed  so  as  to  bar  the 
rights  of  the  public  represented  by  a  city,  was  repudiated  by 
this  court  in  the  case  of  Mayor  of  Jersey  City  v.  Morris  Canal 
and  Banking  Co.,  1  Beas.  547,  561.  The  grounds  of  the 
doctrine  were  discussed  at  length,  and  re-asserted  in  Cross  v. 
Mayor  of  Morristown,  3  C.  E.  Green  305,  311.  And  it  has 
since  been  considered  the  settled  doctrine  in  this  state. 
Tainter  v.  Morristown,  4  Vroom  57  ;  Same  v.  Same,  4  C.  E. 
Gree>i  46;  State,  Bodine,  pros.,  v.  Common  Council  of  Trenton, 
7  Vroom  198,  201. 

Judgment  should  be  affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice, 
Depue,  Knapp,  Reed,  Scudder,  Woodhull,  Clement,. 
Dodd,  Green,  Lilly,  Wales.     12. 

For  reversal — None. 
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State,  Hunt,  pros.,  v.  Rahway. 

STATE,  HUNT,  PROSECUTOR,  v.  RAHWAY. 

On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  J.  H.  Stone. 

For  the  defendant  in  error,  Leslie  Lupton. 

Per  Curiam.  The  judgment  of  the  Supreme  Court  is 
affirmed,  for  the  reasons  stated  in  the  opinion  of  that  court. 
10  Vroom  646. 

For  affirmance — The  Chancellor,  Chief  Justice,  Dal- 
rimple,  Depue,  Knapp,  Reed,  Scudder,  Van  Syckel, 
Woodhull,  Green,  Lathrop.     11. 

For  reversal — None. 


E.  C.  FULLER,  COLLECTOR,  PLAINTIFF  IN  ERROR,  v.  STATE, 
J.  H.  BALDWIN,  PROSECUTOR,  DEFENDANT  IN  ERROR. 

On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  J.  L.  Blake. 

For  the  defendant  in  error,  J.  L.  Munn. 

Per  Curiam.  The  judgment  of  the  Supreme  Court  ia 
affirmed,  for  the  reasons  stated  in  the  opinion  of  that  court. 
10  Vroom  576. 

For  affirmance — The  Chancellor,  Chief  Justice,  Dix- 
on, Knapp,  Reed,  Woodhull,  Dodd,  Green,  Lilly.     9. 

For  reversal — None. 
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ACTION. 

L  A  suit  will  lie  against  the  admin- 
istrator of  a  deceased  maker  of  a 
promissory  note,  made  jointly  by 
two,  during  the  life  of  the  other 
maker.    Thompson  v.  Johnson,  220 

2.  An  action  brought  by  a  teacher 
to  recover  for  services  must  be 
brought  against  the  school  district 
by  its  corporate  name,  and  not 
against  the  trustees  in  their  indi- 
vidual names,  with  description 
appended  of  "Trustees,"  &c.  Sprout 
v.  Smith,  314 

3.  If  land  be  taken  for  a  public  im- 
provement, under  the  charter  of  a 
city,  and  the  assessment  made  to 
the  owner  be  set  aside,  an  action 
at  law  will  not  lie,  as  upon  an  as- 
sumpsit, for  the  value  of  such  land 
and  damages.     Paret  v.  Bayonne, 

333 

4.  Where  in  a  judgment  record  from 
another  state  it  appears  that  in  a 
joint  suit  against  two  defendants,  a 
judgment  was  rendered  at  different 
times  for  the  same  amount  against 
each  defendant,  but  for  the  breach 
of  a  joint  promise,  a  suit  against 
such  two  defendants,  on  such 
record,  will  be  sustained.  Oyster 
•v.  Peavy,  401 

■See  Agency. 

Al.BITRATION,  1,  2. 

Debtor  and  Creditor,  1. 
Married  Women. 
Malicious  Prosecution,  1. 

ADVERSE  POSSESSION. 

i.  It  does  not  follow  that  because  in 
a  declaration  in  ejectment  the 
plaintiffs  right  of  possession  is 
averred  to  have  accrued  more  than 


twenty  years  ago,  that  his  right  of 
action  is  gone ;  to  have  produced 
this  result,  there  must  have  been 
an  adverse  possession  covering  the 
statutory  period.  Van  Cleve  v. 
Bock,    '  25 

,  No  right  can  be  obtained  against 
the  public  in  dedicated  lands,  by 
adverse  possession.  Price  v.  In,' 
habitants  of  Plainfield,  608 


AGREEMENT. 

See  Contract. 

AGENCY. 

Payments  received  by  one  knowing 
the  agent  to  be  unauthorized  to 
make  them  may  be  recovered  by  the 
principal  as  money  wrongfully  had 
and  received.  Demarest  v.  In- 
habitants of  New  Barbadoes,        604 


AMENDMENTS. 

1.  Where  the  jury,  by  their  verdict, 
say  "we  find  the  full  amount  of 
the  plaintiff's  claim,"  and  it  ap- 
pears that  there  was  one  amount 
claimed  in  the  bill  of  particulars, 
and  another  on  the  trial  before 
the  jury,  the  verdict  is  not  inform- 
ally expressed,  but  is  ambiguous 
and  uncertain,  and  cannot  be 
amended  by  the  court.  Gerhab  v. 
White,  242 

2.  The  power  to  amend,  under  sec- 
tion one  hundred  and  thirty-eight 
of  the  practice  act,  (Bev.,  p.  869,) 
extends  to  the  amending  the  record 
at  the  trial,  and,  after  a  motion  to 
non-suit,  by  striking  out  the  name 
of  the  plaintiff],  wherever  it  occurs 
in  the  process  and  pleadings,  and 
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inserting  the  name  of  another  per- 
Bon  as  plaintiff.  Farrier  v.  Schroe-\ 
der,  601; 


ARBITRATION. 

l.The  bringing  of  an  action  by  aj 
partv  to  a  submission  to  arbitra-: 
tor*,  daring  the  pendency  of  the; 
arbitral  ion  proceeding.*,  for  the 
same  subject  matter  involved  there- 
in, does  not  operate  to  revoke  the N 
submission.    Knaus  v.  Jenkins,  289  I 


2.  Nor  can  the  pendency  of  the  arbi- 
tration be  pleaded  or  invoked  in 
abatement  of  the  action.  lb. 


ARREST. 

It  is  not  necessary  that  there  should 
be  a  manual  touching  of  the  body, 
or  actual  force  used  to  constitute  an 
arrest  in  a  civil  action  ;  it  is  suffi- 
cient if  the  party  be  within  the 
power  of  the  officer  and  submits 
to  the  arrest.  Browning's  Ex'r  v. 
Rittenhouse,  230 


ASSESSMENTS. 
See  Municipal  Corporations,  II, 


ASSESSOR. 

Assessors  allowing  a  deduction,  with- 
out statement  by  the  tax  payer, 
under  oath  or  affirmation,  are  lia- 
ble to  indictment  as  for  a  misde- 
meanor. State,  Wyckoff,  pros.,  v. 
Creveling,  150 


ASSIGNMENT. 

The  assignee  of  an  "  improvement 
certificate "  is  not  affected  by 
fraudulent  representations  of  his 
assignor  as  to  the  cost  of  the  work, 
made  after  the  assignment.  Flem- 
miny  v.  Hoboken,  270 


ATTORNEYS. 

1.  A  contract  of   an  attorney  at  law 
for  a  cerain  remuneration  for  his 


services  is  legal,  and  can  be  en- 
forced by  suit,  such  an  officer  not 
standing  on  the  same  footing  as  an 
advocate.     Sihomp  v.  Schenck,  195 

The  law  of  maintenance  and  cham- 
perty does  not  prevail  in  this  state. 

lb. 


BANKS. 

.  A  bank  discounting  a  note  before 
its  maturity  is  not  chargeable  with 
the  knowledge  of  illegality  or 
want  of  consideration  acquired  by 
one  of  its  directors  in  other  than 
his  official  capacity  ;  such  director 
not  having  acted  with  the  board 
in  making  the  discount.  First 
Nat.  Bank  of  Hightstown  v.  Chris- 
topher, 435 

.  A  director  offering  a  note  of  which 
he  is  owner  to  the  bank  of  which 
he  is  a  director,  for  discount,  is  re- 
garded in  the  transaction  as  a 
stranger,  and  the  bank  is  not 
chargeable  with  the  knowledge  of 
such  director  of  an  infirmity  or 
defect  in  the  consideration  of  the 
note.  lb, 

,  P.  was  a  member  of  the  firm  of 
M.  &  J.  S.  P.,  and  also  a  director 
of  the  bank  of  H.  He  obtained 
at  the  bank  the  discount  of  a  note 
belonging  to  the  firm,  which  had 
been  got  of  the  maker  by  fraud. 
He  had  notice,  as  a  member  of 
the  firm,  of  the  fraud  before  the 
note  was  offered  for  discount,  but 
did  not  communicate  his  knowl- 
edge to  any  of  the  officers  of  the 
bank.  Held,  that  the  knowledge 
of  P.  was  not,  constructively,  notice 
to  the  bank.  lb. 

See  Taxes,  13. 


BANKRUPTCY. 

Debts  fraudulently  contracted  are 
not  discharged  by  proceedings  for 
composition,  under  the  seventeenth 
section  of  the  act  of  congress  of 
June  22d,  1874.  The  proceeding 
is  one  in  bankruptcy,  and  the  force 
of  it  to  discharge  debts  is  subject 
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to  the  qualifications  contained  in 
section  five  thousand  one  hundred 
and  seventeen  of  the  Unted  States 
Revised  Statutes.  Leggett  v.  Bar- 
ton, 83 


BELLEVILLE. 
See  Townships. 

BILLS  AND  NOTES. 

1.  In  a  suit  on  a  promissory  note  by, 
a  bona  fide  endorsee  for  valuable! 
consideration,  against  the  maker, 
the  simple  fact  that  the  endorser! 
was,  at  the  time  of  the  endorse-l 
ment,  indebted  to  the  maker,  is  no 
defence.     Price  v.  Keen,  332 

2.  Cumberland  Bank  v.  Hann,  3  Harr. 
222,  approved.  lb  J 

3.  Where  an  endorser  of  a  promis- 
sory note  dies  before  the  note 
matures,  notice  of  dishonor  to  his 
personal  representatives  is  sufficient 
to  support  a  claim  on  the  endorse- 
ment against  his  heirs  and  de- 
visees, without  notice  to  them. 
Smalley  v.  Wright,  471 

4.  Notice  served  by  the  notary  upon 
a  person  in  charge  of  the  admin- 
istrator's usual  place  of  business, 
is  legal  service,  and  its  validity  is 
not  impaired  by  the  notice  being 
addressed  to  the  decedent.  lb. 

5.  When  the  notary  knows  of  the 
endorser's  death,  and  knows  who 
and  where  his  personal  representa- 
tives are,  a  service  of  notice  by 
mail,  addressed  to  "  executors," 
"administrators,"  or  "personal 
representatives,"  is  not  sufficient. 
They  should  be  addressed  by  name, 
and  not  by  their  office  merely.  lb. 

See  Action,  1 . 
Banks. 


BONDS. 

1.  When  an  official  bond  is  given  by 
an  officer  holding  for  a  definite 
term,  the  obligation  of  such  bond 


being,  in  general  terms,  conditioned 
for  the  good  behavior  of  the  officer, 
will  not  extend  beyond  such  defi- 
nite term.  Mayor  of  Rahway  v. 
Crowell,  207 

2.  Nor  will  the  case  be  altered  by  the 
fact  that  such  officer  holds  for  a 
definite  term,  and  until  his  sucessor 
shall  be  appointed,  such  latter  term 
extending  the  obligation  to  a  rea- 
sonable period  only  for  the  appoint- 
ment of  a  successor.  lb. 

|3.  A  bond  stipulating  for  the  good  con- 
duct of  an  officer  holding  office  for 
a  fixed  term,  and  until  "another" 
officer  be  appointed,  will  not  re- 
main in  force  after  the  re-appoint- 
ment of  such  original  officer,  the 
term  "another"  in  this  case  not 
meaning  another  person.  Citizens' 
Loan  Association  v.  Nugent,       215 

See  Executions,  6,  7. 
Injunction,  1. 
Obligations. 


BRIDGES. 

.  There  is  no  legal  obligation  on  the 
part  of  a  railroad  company  to  build 
its  bridges  over  public  roads  with 
an  elevation  so  great  that  one  of 
its  employes  standing  upright  on 
the  top  of  a  car  will  not  be  en- 
dangered, and  consequently,  if  an 
employe  while  thus  standing  in 
the  course  of  his  business,  be  struck 
by  one  of  such  bridges,  he  cannot 
recover  for  such  injury.  Baylor  v. 
D.,  L.  &  W.  R.  R.  Co.,  23 

.  The  act  of  March  15th,  1860,  (Rev., 
p.  86,  \  9,)  which  makes  any  town- 
ship or  board  of  chosen  freehold- 
ers which  is  by  law  chargeable 
with  the  erection  or  reparation  of 
bridges,  liable  to  an  action  for  in- 
juries to  persons  or  property,  sus- 
tained by  reason  of  a  wrongful 
neglect  to  erect,  re-build  or  repair 
any  bridge,  gives  a  remedy  by  ac- 
tion for  all  injuries  to  persons  or 
property  for  the  safety  of  which 
the  duty  of  re-building  or  repair- 
ing the  particular  bridge  is  by  law 
cast   upon    the    municipal    body. 
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The  right  of  action  is  not  limited 
to  such  injuries  as  happen  to  per- 
sons or  property  passing  or  being 
carried  over  the  bridge.  Ripley  v. 
Chosen  Freeholders  of  Essex  and 
Hudson,  45 

3.  The  bridge  over  the  Passaic,  at 
Newark,  was  erected  under  the  act 
of  November  24th,  1790,  and  be- 
came vested  in  the  counties  of 
Essex  and  Hudson  under  the  act 
Of  -March  14th,  1871.  The  act  of 
1790  provided  for  the  construction 
and  maintenance,  in  good  order 
and  sufficient  repair,  of  a  draw  in 
the  bridge,  through  which  vessels 
navigating  the  Passaic  might  pass. 
Held,  That  the  two  counties  were 
liable,  under  the  acts  of  1860,  to 
an  action  for  injuries  to  the  plain- 
tiff's vessel,  received  in  passing 
through  the  bridge,  where  the  ina- 
bility to  remove  the  draw  was  due 
to  a  want  of  repair  of  the  bridge. 

lb. 


4.  The  act  of  February  27th,  1833, 
entitled  "  An  act  for  the  protection 
of  bridges  in  this  state,"  (Rev.,  p. 
88,  \  17,)  does  not  require  the 
commander  of  a  vessel,  in  ap- 
proaching a  draw-bridge,  to  take 
down  the  sails  entirely.  It  only 
makes  it  his  duty  to  lower  his  sails, 
so  as  to  enable  the  vessel  to  ap- 
proach the  bridge  with  such  dimin- 
ished speed  as  will  permit  the 
removal  of  the  draw,  and  enable 
the  vessel  to  pass  gently  through 
the  bridge.  lb. 

5.  The  boards  of  chosen  freeholders 
have  the  authority  to  construct 
bridges  within  the  limits  of  a  city. 
Whitall  v.  Freeholders  of  Gloucester, 

302 

6.  The  structure  which  the  board,  in 
their  discretion,  can  build,  need 
not  span  a  watercourse.  lb. 

7.  If  it  is  such  as  cannot  be  built  by 
ordinary  laborers,  but  needs  crafts 
men  and  mechanics  to  construct, 
then  the  board  can  execute  the 
work.  lb. 
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Fisher  v.  State.  From  Warren  Oyer 
and  Terminer.  169 

Clark  v.  City  of  Elizabeth.  From 
Supreme  Court.     8  Vroom  120,  172. 

Heckel  v.  Sand  ford.  From  Essex 
Circuit  Court.  180 

Washington  Building  and  Loan  As- 
sociation v.  Creveling.  From  Su- 
preme Court.     10  Vroom  465,   192 

State,  Syms,  pros.,  v.  West  Hoboken. 
From  Supreme  Court.  192 

State,  Traphagen,  pros.,  v.  West  Ho- 
boken. From  Supreme  Court.  10 
Vroom  232,  193 

State,  D.,  L.  &  W.  R.  R.  Co.,  pros.,  v. 

Fuller.      From    Supreme    Court. 
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Price    v.    Keen. 
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From    Supreme 
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Paret  v.  Bayonne.     From  Supreme 
Court.     10  Vroom  560,  333 
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Hoey  v.   Jarman.     From   Supreme 
Court.     10  Vroom  523,  379 

Chamberlin    v.   Stanley.     From  Su- 
preme Court.     10  Vroom  565,  379 


Blundell  v.  Hatrick. 
Court. 


From  Supreme 
380 


In  Matter  of  Pequest  Drainage. 
From  Supreme  Court.  10  Vroom 
197,  380 

Celluloid  Manufacturing  Company  v. 
Coles.  From  Supreme  Court.  10 
Vroom  326,  381 

Hunter  v.  State.  From  Camden  Oyer 
and  Terminer.  495 

Pell   v.   Newark.      From    Supreme 
I     Court.     11  Vroom  71,  550 
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Harrison   v.   Allen. 
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Poulson    v.   Union   National    Bank. 

From   Hunterdon   Circuit   Court. 
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Farrier  v.  Schroeder. 
Circuit  Court. 
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Demarest  v.  Inhabitants  of  New  Bar- 
badoes.  From  Bergen  Circuit 
Court.  604 

Price  v.  Inhabitants  of  Plainfield. 
From  Supreme  Court.  608 

State,  Hunt,  pros.,  v.  Railway.    From 

Supreme   Court.      10  Vroom  646, 

615 

Fuller  v.  State,  Baldwin,  pros.    From 

Supreme   Court.      10  Vroom  576, 

615 
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Edwards  v.  Jersey  City.  On  error 
to  Supreme  Court.  176 

State,  Hoxsey,  pros.,  v.  City  of  Pater- 
son.  From  Supreme  Court.  10 
Vroom  72,  489,  186 

Blackman  v.  Doughty.  From  Atlan- 
tic Circuit  Court.  -  319 

New  York  and  Long  Branch  R.  R. 
Co.  v.  Dennis.  From  Supreme 
Court.  340 

David  v.  Blundell.  From  Supreme 
Court.     10  Vroom  612,  372 

State,  North  Ward  National  Bank, 
pros.,  v.  Newark.  From  Supreme 
Court.     10  Vroom  380,  558 

Franklin  Fire  Insurance  Company  v. 

Martin.      From    Supreme    Court. 
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Hurff  v.  Hires.  From  Supreme 
Court.     10  Vroom  4,  581 

Mayor,  &c,  of  Newark,  v.  Freehold 
ers    of    Essex.      From    Supreme 


Court. 


595 


CERTIORARI. 

Where  there  is  no  delay  in  prosecut- 
ing a  writ  of  certiorari  after  its 
allowance,  it  will  be  presumed  tbat 
the  court,  in  allowing  the  writ, 
considered  the  importance  of  the 
question  raised  in  connection  with 
alleged  delay  in  the  application, 
and  having  passed  upon  it  the  writ 
will  not  be  dismissed  for  that  cause 
at  the  hearing.  Slate,  King,  pros., 
v.  Manning,  461 

See  Tax  Sales,  3. 


CHOSEN  FREEHOLDERS. 
See  Bridges,  2,  5,  6,  7. 

CHAMPERTY. 

The  law  of  maintenance  and  cham- 
perty does  not  prevail  in  this  state. 
Schomp  v.  Schenck,  195 

CHATTEL  MORTGAGE. 

1.  A  chattel  mortgage  is  in  law  a 
conveyance  of  the  goods  and  chat- 
tels mortgaged,  and  passes  the  title 
of  the  mortgagor  for  the  purposes 
for  which  it  was  made.  The  right 
of  a  mortgagee  under  a  mortgage 
made  by  a  tenant  of  his  goods  and 
chattels  upon  the  demised  premi- 
ses, is  superior  to  that  of  a  bailiff 
subsequently  seizing;  them  under  a 
warrant  to  distrain  for  rent.  Wood- 
side  v.  Adams,  417 

2.  But  a  chattel  mortgage  in  this  state 
is  regarded  as  a  mere  security  for 
the  debt,  and  does  not  entirely  di- 
vest the  property  of  the  mortgagor. 
The  interest  of  a  mortgagor  in  the 
chattels  mortgaged  is  such  an  in- 
terest as  may  be  seized  and  sold 
under  the  ordinary  process  of  law 
against  him.  lb. 

3.  A  bailiff  having  a  landlord's  war- 
rant to  distrain  the  goods  and 
chattels  of  a  tenant  for  rent,  or  an 
officer  having  an  execution  against 
him,  may  levy  upon  the  interest 
of  the  tenant  in  goods  and  chattels- 
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which  he  lias  mortgaged  to  a  third 
person,  and  may  sell  the  mortga- 
ger's interest  in  them,  hoth  before 
in.  1  alter  breach  of  condition,  and 
even  after  the  mortgagee  has  taken 
-ion,  without  being  liable  to 
an  aciion  by  the  mortgagee;  pro- 
vided that  in  doing  so  no  substan- 
tial injury  be  done  to  the  interests 
of  the  mortgagee.  lb. 


COMPOSITION  DEED. 
See  Debtor  and  Creditor,  1,  2. 

CONSTITUTION. 

1.  The  constitutional  amendment  that 
prohibits  the  enactment  of  special 
and  local  laws  in  certain  cases, 
applies  to  laws  regulating  the  in- 
ternal affairs  of  cities,  as  well  as 
those  of  counties.  Van  Riper  v. 
Parsons,  1 

~2.  Such  matters  are  now  required  to 
be  regulated  by  general  laws,  in 
all  cases  in  which  such  course  is 
practicable.  lb 

3.  Within  the  sense  of  these  prohibl 
tory  clauses,  a  general  law  as  contra' 
distinguished  from  one  special  or 
local,  is  a  law  that  embraces  a  class 
of  subjects  or  places,  and  iloes  not 
oin it  any  subject  or  place  naturally 
belonging  to  such  class.  lb 

4.  When  a  legislative  end,  within  this 
department,  cannot  be  effected  by 
a  general  law,  a  special  or  lot  :d  act 
may  be  resorted  to  for  that  pur- 
pose, as  heretofore.  lb 

5.  On  application  for  a  mandamus 
against  the  common  council,  they 
may  call  in  question  the  constitu- 
tionality of  an  act  which  legislates 
them  out  of  office.    Pell  v.  Jw  t/a,/-, 

71 

6.  The  words,  "the  legislature  shall 
pass  no  special  act  conferring  cor- 
poral e  powers,"  in  the  latter  part 
of  paragraph  eleven,  article  four 
section  seven,  of  the  constitution, 
applyouly  to  private  corporations, 


and  not  to  municipal  corporations, 

lb. 

7.  The  legislature  may,  by  special 
laws,  establish  townships,  cities  and 
counties,  and  change  or  alter  their 
exterior  lines  at  will.  I-b. 

8.  The  internal  affairs  of  cities,  towns 
and  counties  must  be  regulated  by 
general  laws,  where  it  is  practica- 
ble to  do  so.  lb. 

9.  The  court,  and  not  the  legislature, 
is  the  tribunal  which  must  deter- 
mine whether  an  object  can  be  ac- 
complished by  general  legislation. 

26. 

10.  The  manner  in  which  ward  lines 
are  run,  being  a  matter  which  con- 
cerns only  those  within  the  city, 
affecting  exclusively  internal  ai- 
fairs,  a  general  law  must  be  framed 
to  change  such  ward  lines,  special 
legislation  being  prohibited  in  such 
cases.  lb. 

11.  A  law,  framed  in  general  terms, 
restricted  to  no  locality,  and  opera- 
ting equally  upon  all  of  a  group 
of  objects,  which,  having  regard  to 
the  purposes  of  the  legislation,  are 
distinguished  by  characteristics  suf- 
ficiently marked  and  important  to 
make  them  a  class  by  themselves, 
is  not  a  special  or  local  law,  but  a 
general  law.  Van  Riper  v.  Par- 
sons, 123 

12.  The  first  sentence  of  paragraph 
four,  section  seven,  article  four,  of 
the  constitution,  does  not  cover  re- 
pealing acts,  and  applies  only  to 
such  enactments  as  are,  in  terms, 
revivals  or  amendments  of  speci- 
fied statutes  and  sections.  lb. 

13.  An  act  which,  by  its  terms,  is  a 
supplement  to  a  city  charter,  and 
designed  to  regulate  the  internal 
affairs  of  such  city,  is  a  local  act, 
and  is  unconstitutional  and  void 
by  force  of  article  four,  section 
seven,  paragraph  eleven,  of  the 
constitution.     Bingham  v.  Camden, 

156 

14.  A  statute  authorizing  the  prosecu- 
tion of  the  offence  of  keeping    a 
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disorderly  house,  by  a  city  court, 
without  an  indictment  found  by  a 
grand  jury,  is  illegal,  on  constitu- 
tional grounds.  State  v.  Anderson, 
224 

15.  Not  so  a  statute  authorizing  a, 
prosecution  for  the  sale  of  ardent 
spirits  without  a  license.  lb. 

16.  An  act  requiring  the  commission- 
ers to  assess  the  lands  fronting  on 
the  improvement,  to  the  extent  of  < 
the  special  benefit  received,  and 
the  balance  on  the  city  at  large,  is 
not  unconstitutional.  Stale,  Young- 
ster, pros.,  v.  Paterson,  244 

17.  When  the  charter  of  a  city  pro- 
fesses to  grant  power  to  pave  streets, 
and  to  make  contracts,  borrow 
money  and  levy  taxes  therefor, 
and  also  directs  that  the  paving 
shall  be  done  at  the  expense  of  the 
owners  of  the  land  along  the  line 
of  the  street,  and  that  the  whole 
cost  shall  be  assessed  upon  such 
land,  the  unconstitutionality  of 
this  direction  does  not  invalidate 
the  grant.  State,  Watrous,  pi-os.,  r. 
Elizabeth,  .278 

18.  The  acts  of  187S,  re-apportioning 
the  legislative  districts  within  any 
county  or  counties,  are  not  in  con-j 
flict  with  article  IV.,  section  3,  of 
the  state  constitution.  Gardner  v. 
Newark,  297 

19.  The  general  rule  is  that  the  legis- 
lature of  this  state  cannot  legalize 
any  judicial  act  that  is  void  for 
want  of  jurisdiction.  Maxwell  v. 
Goetschius,  384 

20.  Acts  of  the  legislature,  and  ordi- 
nances of  city  councils,  or  boards,1 
fixing  the  terms  and  salaries  of 
municipal  officers,  are  no:  in  the 
nature  of  contracts  with  such  offi- 
cers. Love  v.  Mayor,  &c.,  of  Jersey 
City,    '  456 


Art.  IV.,  \  7,  «[  11,  that  prohibits 
special  legislation  regulating  "the 
internal  affair^  of  town*  and  coun- 
ties," embraces  cities.  Pell  v.  New- 
art,-  550 

23.  A  law  altering  the  boundaries  of 
the  wards  of  the  city  of  Newark, 
and  displacing  from  office  certain 
of  the  officials,  and  changing  the 
times  of  their  election,  is  a  special 
and  local  law  regulating  the  in- 
ternal affairs  of  a  city,  and  there- 
fore within  the  prohibitory  clause 
above  referred  to.  lb. 

24.  The  provision  of  the  constitution 
of  this  state,  as  amended,  that 
"  property  shall  be  assessed  for 
taxes  under  general  laws  and  by 
uniform  rules,"  proprio  vigore,  put 
an  end  to  existing  special  legisla- 
tion for  the  assessment  of  taxes. 
Stale,  North  Ward  N.  £'k,  pros.,  v. 
Newark,  558 

See  Eminent  Domain,  1. 


CONTRACT. 

1.  A  contract  of  an  attorney  at  law 
for  a  certain  remuneration  for  his 
services  is  legal  and  can  be  en- 
forced by  suit,  such  an  officer  not 
standing  on  the  same  footing  as  an 
advocate.     Schomp  v.  Schenck,    195 

2.  The  acts  of  1S71  and  1875,  (Rev.,  p. 
380,  §  16;  p.  3S7,  §  52.)  the  tirst 
of  which  permits  fraud  in  the  con- 
sideration of  a  sealed  instrument 
to  be  set  up  as  a  defence,  and  the 
second  makes  a  seal  presumptive 
evidence  only  of  the  consideration 
of  a  contract  under  seal,  put  con- 
tracts under  seal  on  the  same  fool- 
ing as  contracts  not  under  Beal, 
with  respect  to  the  method  of  mak- 
ing the  defence  of  an  infirmity  in 
the  consideration,  except  that 
there  cannot  be  recoupment  in  ac- 
tions on  sealed  instruments. 
Wakeman  v.  Illingsworth,  431 


21.  The  legislature  may  authorize  the 
reduction  of  the  salary  of  the  city 
collector  of  Jersey  City,  appointed  3.  The  statutes  concerning  evidence, 
for  a  term  of  three  years,  during  {  (Rev.,  p.  3S0,  \  16,)  which  permit 
the  continuance  of  such  term.     76.  '  a  defendant  to    plead  and  set  up 

i  fraud    in    the    consideration,   and 

22.  The   constitutional   provision,  in'  (Rev.,  p.  387,  \  52,)  to  show  want 
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of  sufficient  consideration  as  a  de- 
fence to  a  sealed  instrument,  estab- 
lish new  rules  of  evidence,  but  were 
not  intended  to  abolish  all  distinc- 
tion between  simple  contracts  and 
specialties.     Alter  v.  Aller,         447 

4.  It  is  not  a  good  defence  to  a  pro- 
mise in  writing,  under  seal,  to  pay 
a  sum  of  money,  for  value  re- 
ceived, that  it  was  voluntary.     lb. 

5.  Acts  of  the  legislature,  and  ordi- 
nances of  city  councils,  or  boards 
fixing  the  terms  and  salaries  of 
municipal  officers,  are  not  in  the 
nature  of  contracts  with  such  offi- 
cers. Love  v.  Mayor,  &c,  of  Jersey 
City,  656 

6.  A  contract  must  be  held  to  have 
been  made  where  the  last  act  neces- 
sary to  complete  it  was  done,  when 
no  mutual  act  remains  to  be  per- 
formed to  entitle  either  party  to 
enforce  it.  Northampton  M.  L.  S. 
Ins  Co.  v.  Tuttle,  476 

See  Corporations,  2,  3. 
Mechanics'  Lien,  3. 
Obligations. 
Sale. 

CONVERSION. 
See  Replevin,  3. 

CONVEYANCES. 

In  the  description  of  land  in  a  con 
veyance,  as  between  an  ideal  line 
and  a  fixed  monument  described 
as  being  therein,  if  it  appears  that 
the  monument  is  in  fact  not  in  the 
line,  the  monument  will  govern. 
Rlackman  v.  Doughty,  319 

CORONERS. 

1.  Under  the  act  respecting  coroners, 
{Rev.,  p.  169,)  a  justice  of  the  peace 
is  only  authorized  to  act  as  coro- 
ner when  a  coroner  cannot  be  had 
in  due  time  to  take  the  inquest. 
Chadwick  v.  Errickson,  159 

2.  If  the  condition  of  a  dead  body 
should  be  such  that  it  be  mani- 
festly improper,  in  the  judgment 
of  ordinary  men,  to  defer  its  burial 


long  enough  to  notify  a  coroner,  in 
bucIi  a  case  a  justice  would  be  un- 
questionably authorized  to  act,  and 
lit-  entitled  to  receive  the  fees  al- 
lowed by  the  statute.  lb. 

3.  The  fact  that  a  justice  may  be  more 
conveniently  located ;  that  he  has 
received  the  first  notice;  that  he 
lias  performed,  in  good  faith,  the 
first  official  act,  believing  that  a 
coroner  could  not  be  had  in  due 
time — no  one  of  these  facts,  nor 
all  of  them  together,  will  autho- 
rize a  justice  to  act  when  it  plainly 
appears  a  coroner  might  have 
been  had  in  due  time.  lb. 

4.  When  a  body  required  almost  im- 
mediate burial,  and  a  justice  has 
taken  charge  of  it  for  that  pur- 
pose, a  coroner  appearing  before  it 
has  been  finally  disposed  of,  may, 
at  his  option,  assume  control  of  it, 
and  have  the  costs  taxed  and  re- 
ceive them  from  the  treasurer. 
The  justice  would  be  entitled  only 
to  receive  from  the  coroner  rea- 
sonable compensation  for  services 
rendered  before  the  coroner  ar- 
rived, lb. 


CORPORATIONS. 

1.  The  personal  liability  of  the  officers 
and  stockholders  of  a  corporation 
for  a  debt  contracted  by  the  cor- 
poration is  inconsistent  with  the 
idea  of  a  body  corporate  at  com- 
mon law,  and  can  arise  only  out  of 
some  statutory  provision.  Salt 
Lake  City  National  Rank  v.  Een- 
drickson,  52 

2.  A  foreign  corporation  is  liable  to 
be  sued  in  this  state,  on  a  contract 
made  in  this  state,  when  sum- 
moned in  accordance  with  our 
laws.  Nat.  Cond.  Milk  Co.  v. 
Brandenburgh,  111 

3.  If  the  contract  sued  on  was  made 
in  this  state,  the  court  will  not, 
upon  a  motion  to  set  aside  the  ser- 
vice of  a  summons,  or  to  vacate  a 
judgment  by  default,  for  want  of 
jurisdiction,  inquire  whether,  in 
truth,  the  contract  was  made  by 
the  corporation.     Such  an  inquiry 
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must  be  reserved  for  the  trial  of 
the  cause.  /6J 

4.  Mandamus  is  the  appropriate  writ 
to  effect  the  restoration  of  a  mem- 
ber of  a  private  corporation  who 
has  been  irregularly  removed 
from  membership.  Sibley  v.  Car- 
teret Club  of  Elizabeth,  295 

5.  Under  the  constitution  and  by- 
laws of  the  Carteret  Club  of  Eliza- 
beth, membership  is  not  forfeited 
by  a  failure  to  pay  dues,  unless 
there  is  a  determination  of  that 
fact  by  the  board  of  management  of 
the  club,  upon  notice  to  the  mem- 
ber charged  with  such  failure  to 
pay.  lb. 

6.  A  deliberative  body  has  the  right 
to  vote  and  reconsider  its  vote 
upon  measures  before  it,  at  its  own 
pleasure,  until,  by  a  final  vote,  ac- 
cepted as  such  by  itself,  a  conclu- 
sion is  reached.  Such  final  action 
is  shown  by  its  adjournment 
thereon,  the  public  promulgation 
of  its  action,  or  by  subsequent 
proceedings  inconsistent  with  a 
purpose    to   review.       Whitney   v. 

Van  Buskirk,  463 


COSTS. 

1.  Bills  of  cost  may  be  taxed  and 
filed,  after  remittitur  from  the 
Court  of  Errors,  and  after  the  first 
day  of  the  second  term  after  the 
final  judgment  shall  be  rendered, 
(Rule  84,)  if  done  before  the  record 
is  made  up  by  the  clerk.  North-1 
ampton  Live  St.  Ins.  Co.  v.  Stewart, 

103 

2.  Costs  of  printing  may  be  included 
in  such  taxation,  in  the  discretion 
of  the  court.  lb. 

3.  When  an  issue  of  fact  must  be 
passed  upon  by  the  court  in  which 
such  suit  is  instituted,  in  order  to 
reach  the  conclusion  that  it  has  no 
jurisdiction,  costs  may  be  adjudged 
to  the  prevailing  partv.  Bitz  v. 
Meyer,  252 


See  Coroners,  4. 
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CRIMES. 

1.  Assessors  allowing  a  deduction, 
without  a  statement  by  the  tax- 
payer, under  oath  or  affirmation, 
are  liable  to  indictment  as  for  a 
misdemeanor.  Stale,  Wyckoff, 
pros ,  v.  Oreveling,  150 

2.  An  indictment  for  breaking  and 
entering,  &c.,  the  storehouse  of  the 
Oxford  Iron  Company,  with  intent 
to  steal,  &c,  the  goods  and  chat- 
tels of  that  company  then  there 
being,  sufficiently  avers  ownership 
of  the  premises  and  of  the  goods 
by  stating  them  to  be  "  of  the  Ox- 
ford Iron  Company  ;"  and  it  need 
not  aver  that  the  Oxford  Iron 
Company  was  a  duly  incorporated 
company  under  the  laws  of  this 
state.     Fisher  v.  State,  169 

3.  A  statute  authorizing  the  prosecu- 
tion of  the  offence  of  keeping  a 
disorderly  house  by  a  city  court, 
without  an  indictment  found  by  a 
grand  jury,  is  illegal,  on  constitu- 
tional grounds.     State  v.  Anderson, 

224 

4.  Not  so  a  statute  authorizing  a  pro- 
secution for  the  sale  of  ardent 
spirits  without  a  license.  lb. 

5.  The  county  sessions  is  competent 
to  try  the  offence  of  the  conceal- 
ment of  a  murder,  defined  and 
made  punishable  by  the  twenty- 
first  section  of  the  revised  crimes 
act.     State  v.  Hann,  228 

6.  Such  concealment  does  not  make  a 
man  an  accessory,  at  common  law. 

76. 

7.  A  single  good  count  in  an  indict- 
ment is  sufficient,  on  error  brought, 
to  support  the  judgment.  Hunter 
v.  State,  495 

8.  Descriptive  inconsistencies  in  the 
several  counts  of  an  indictment, 
with  respect  to  the  place  of  the 
death  of  the  victim  of  a  murder,  or 
of  the  instruments  used,  do  not 
show  that  several  felonies  are  em- 
braced in  such  indictment ;  in 
legal  intendment  but  a  single  of- 
fence is  described.  lb. 
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See  Jurisdiction. 

Landlord  and  Tenant,  1. 


DAMAGES. 

1.  Judgments  refer  to  the  situation 
of  the  parties  at  the  commencement 
of  the  suit,  and,  as  a  general  rule, 
damages  are  allowed  in  personal 
actions  only  to  that  date.  In  the 
case  of  continuing  injuries,  com- 
pensation for  subsequent  loss  must 
be  sought  in  another  suit  after  the 
damage  is  sustained.  Brewster  v. 
Sussex  R.  R.  Co.,  57 

2.  In  an  action  on  a  bond  given  for 
the  purchase  money  of  lands  con- 
veyed, the  defendant  may  show  in 
reduction  of  the  sum  recoverable, 
that  the  premises  were  falsely  and 
fraudulently  represented  to  be  dif- 
ferent from  what  they  in  fact  were, 
and  may  obtain  an  abatement  of 
the  contract  price  to  the  extent  of 
the  difference  between  their  value 
as  they  were  and  the  value  they 
would  have  had  if  they  had  been 
as  represented  ;  but  such  defence 
will  not  be  allowed  to  answer  the 
purposes  of  a  cross  action  tor  the 
recovery  of  other  damages  which 
are  merely  consequential.  Wake- 
main  v.  Illingswoith,  431 

S.  In  an  action  on  a  bond  given  for 
the  difference  in  an  exchange  of 
lands,  a  defence  that  the  plaintiff 
fraudulently  represented  that  he 
had  paid  a  greater  price  for  the 
premises  exchanged  than  in  fact  he 
had  given,  and  that  he  had  put 
certain  improvements  on  them 
after  he  bought,  which  in  fact  had 
been  put  on  them  by  former  own 
ers,  is  inadmissible.  The  fraud 
complained  of  did  not  relate  to 
matters  of  fact  that  entered  into 
the  intrinsic  value  of  the  property  ; 
if  the  defendant  lias  any  remedy 
for  the  fraud  he  must  obtain  it  by 
an  action  for  deceit.  lb. 

See  Municipal  Corporations,  6. 
Pleadings,  14. 

DEBTOR  AND  CREDITOR, 
1.  Where  a  debtor,  after  being  dis- 


charged from  the  obligation  of  his 
debts  by  a  deed  of  composition 
with  his  creditors,  voluntarily 
gives  a  security  for  a  debt  from 
which  he  is  discharged  by  such 
composition,  and  which  is  only  due 
in  conscience,  such  security  may 
be  enforced  in  a  court  of  law. 
Orossley  v.  Moore,  27 

2.  But  any  agreement  with  one  credi- 
tor for  an  advantage  to  him  over 
other  creditors,  made  to  induce 
him  to  join  in  the  composition,  or 
required  by  him  as  a  condition 
upon  which  he  shall  become  a 
partv  to  it,  which  is  not  provided 
for  in  the  composition  deed,  and  is 
not  disclosed  to  the  other  credi- 
tors, is  utterly  void,  and  is  incapa- 
ble of  being  enforced  or  confirmed 
even  as  against  the  assenting  debt- 
or. A  security  given  in  pursu- 
ance of  such  a  bargain  or  a  subse- 
quent promise  of  payment,  is 
equally  void  with  the  antecedent 
agreement :  and  money  paid  by 
the  debtor  under  such  an  agree- 
ment, in  excess  of  the  due  propor- 
tion of  such  creditor's  debt,  may 
be  recovered  back,  unless  it  be 
paid  under  such  circumstances  as 
to  be  regarded  in  law  as  a  volun- 
tary payment.  lb. 

3.  Under  what  circumstances  a  pay- 
ment of  money  in  pursuance  of 
such  a  bargain  will  be  an  involun- 
tary payment,  and  the  proper  form 
of  action  by  the  debtor  to  recover 
back  the  money  so  paid,  consider- 
ed, lb. 

4.  The  act  of  April  1st,  1872,  extin- 
guishing the  road  board  in  Union 
township,  and  which  threw  the  ob- 
ligations and  debts  of  such  extin- 
guished corporation  on  the  town- 
ship committee  of  Union,  created 
a  duty  in  such  latter  corporation 
to  pay  such  debts,  and  from  such 
duty  a  promise  to  make  payment 
will  be  implied  in  law.  Little  v. 
Township  of  Union,  397 


5.  A  creditor  of  a  municipality  is  not 
obliged  to  wait  before  he  sues, 
until  the  money  can  be  collected 
from     the    land    owners    benefited 
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and  on  whom  the  charter  imposes 
the  expense  of  the  improvement. 

lb. 

DECEIT. 
See  Damages,  2. 

DEDICATION. 

1.  Where  there  is  a  city  map,  on 
which  land  is  laid  off  with  streets, 
avenues  and  alleys  intersecting  it, 
and  the  owner  of  such  land  adopts 
that  map  by  sales  with  reference 
thereto,  his  acts  will  amount  to  a 
dedication  of  the  designated  streets, 
avenues  and  alleys  to  the  public. 
Clark  v.  City  of  Elizabeth,  172 

2.  Such  dedication  will  estop  the 
land  owner  from  claiming  compen- 
sation for  the  land  taken  for  the 
street.  lb. 

3.  The  deed  is  conclusive  evidence 
of  the  dedication,  and  parol  evi- 
dence of  an  intention  not  to  dedi- 
cate, is  not  competent.  lb. 

4.  The  prosecutor  was  entitled  to  an 
award  for  land  taken  in  opening  a 
street,  but,  in  the  report  of  com- 
missioners making  awards,  no  com- 
pensation was  given  to  him.  The 
report  was  confirmed,  the  awards 
settled,  and  the  street  opened  in 
1871.  The  prosecutor  made  no 
objection,  and  placed  his  fence  on 
the  street  line.  Held,  that  in  1878 
he  appeared  to  have  dedicated  to 
public  use  the  land  taken,  and 
could  not  disturb  the  report  for 
want  of  an  award  to  himself.  State, 
Kiernan,  pros.,  v.  Jersey  City,    483 

5.  The  word  "  park  "  written  upon  a 
block  on  a  map  of  city  property 
indicates  a  public  use,  and  convey- 
ances made  by  the  owners  of  the 
plotted  land,  by  reference  to  such 
map,  operate  conclusively  as  a 
dedication  of  the  block.  Price  v. 
Inhabitants  of  Plainjield,  608 

6.  No  right  can  be  obtained  against 
the  public  in  dedicated  lands,  by 
adverse  possession.  Ih. 


DEFENCES. 

See  Contract,  2,  < 
Damages,  2. 


DEVISE. 

1.  A  devise  indeterminate  in  its 
terms,  and  without  words  of  limi- 
tation, which,  standing  alone, 
would  create  only  an  estate  for 
life,  will  be  enlarged  to  a  fee  by 
the  imposition  of  a  charge  upon 
the  person  of  the  devisee,  or  on  the 
quantum  of  the  interest  devised  to 
him.     Groves  v.  Cox,  40 

2.  But  the  foregoing  rule  is  a  rule  of 
construction  only,  founded  on  the 
presumption  that  the  testator,  in 
imposing  the  charge,  intended  to 
give  a  fee,  and  will  be  inoperative 
to  enlarge  the  estate  to  a  fee  where 
an  estate  is  given  for  life  in  express 
terms,  or  an  estate  tail,  or  some 
other  determinate  estate  is  ex- 
pressly given,  or  arises  by  neces- 
sary implication  from  the  language 
of  the  devise  over.  lb. 

3.  The  testator,  in  one  clause  of  his 
will,  devised  certain  premises  to 
his  son,  upon  condition  that  he 
pay  to  the  four  daughters  the  sum 
of  $300  each.  By  a  subsequent 
clause,  he  declared  that  "  it  is  my 
will  that  should  any  of  my  chil- 
dren die  without  issue,  such  share 
or  shares  to  be  equally  divided 
amongst  the  surviving  heirs." 
Held— 

1.  That  the  son  took  an  estate  in 
fee  simple  conditional,  with  a  limi- 
tation over,  by  way  of  an  execu- 
tory devise,  to  the  surviving  heirs. 

2.  That  his  estate  was  determinate 
and  defeasible  on  the  happening 
of  two  events:  (1)  his  death  with- 
out issue,  and  (2)  the  survivorship, 
at  his  death,  of  some  one  or  more 
persons  entitled,  under  the  desig- 
nation of  "the  surviving  heirs," 
to  take  the  estate  under  the  execu- 
tory devise.  lb. 

4.  A  devise  of  a  fee  followed  by  a 
limitation  that  if  such  devisee  shall 
die   "  leaving    no    lawful    issue," 
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created  an  estate  tail  by  the  rules 
of  the  common  law.  Chetwood  v., 
Winston,  337 

,  Nor  is  the  effect  of  such  terms  im- 
paired by  a  further  direction  I  hat 
in  case  of  such  dying  without  issue, 
the  lands  shall  be  sold  and  the 
money  divided  between  the  testa- 
tor's children,  excepting  one  of 
them.  76. 

See  Wills. 


DIRECTOR. 
See  Banks. 

DISORDERLY  HOUSE. 
See  Crimes,  3. 

DISTRICT  COURTS. 

See  Landlord  and  Tenant,  3. 
Malicious  Prosecution,  4. 

EJECTMENT. 

It  does  not  follow  that  because  in  a 
declaration  in  ejectment  the  plain- 
tiff's right  of  possession  is  averred 
to  have  accrued  more  than  twenty 
years  ago,  that  his  right  of  action 
is  gone  ;  to  have  produced  this  re- 
sult, there  must  have  been  an  ad- 
verse possession  covering  the  statu- 
tory period.      Van  Cleve  v.  Rook, 

25 
See  Tax  Sales,  3. 

EMINENT  DOMAIN. 

1.  When  the  ratification  of  an  assess- 
ment of  damages  of  the  land  owner 
vests  in  the  city  a  right,  at  its  will, 
to  enter  upon  the  land  and  possess 
it  as  a  street,  such  a  right  consti- 
tutes a  taking,  within  the  sense  of 
the  constitutional  provision  for- 
bidding the  taking  of  private  prop- 
erty for  public  use  without  com- 
pensation.    Fink  v.  Newark,        11 

2.  When  land  is  so  taken,  provision 


must  be  made  for  the  payment  of 
such  damages  within  a  reasonable 
time.  lb. 

3.  The  charter  and  supplements  of 
Newark  do  not  postpone  the  right 
of  suit  for  the  recovery  of  these 
damages  until  the  assessment  for 
benefits  shall  have  been  made  ;  but 
if  such  latter  assessment  be  made 
and  ratified  before  the  trial  of  the 
suit  for  damages,  such  latter  assess- 
ment may  be  proved  and  will  con- 
stitute a  payment  pro  tanto.         lb. 

4.  Interest  will  be  allowed  on  the 
damages  from  the  time  the  right 
of  action  accrues ;  but  if  during 
this  interim  the  land  owner  ha3 
used  beneficially  the  land  con- 
demned, the  value  of  such  use 
will  be  taken  into  the  account.  lb. 


EQUITY  OF  REDEMPTION. 
See  Mortgage. 


ERROR. 

1.  The  admission  of  illegal  testimony 
will  not  avoid  a  judgment  on  error, 
if  it  plainly  appears  that  such  tes- 
timony could  not  have  injuriously 
affected  the  defendant  on  the 
merits  of  the  case.    Hunter  v.  Slate, 

495 

2.  The  circuit  judge  having  found  as 
a  fact,  on  a  motion  to  amerce,  that 
the  plaintiff's  own  bond  was  such 
ample  security,  this  court  refused 
to  review  such  finding,  on  the 
ground  that  its  province  is  to  cor- 
rect errors  of  law  only.  Harrvson 
v.  Allen,  556 


ESCAPE. 

It  is  an  escape  if  the  sheriff,  after 
arrest  on  execution,  permits  the 
defendant  to  remain  at  home,  on 
the  promise  to  go  the  same  day, 
with  his  surety,  to  the  sheriff's 
office  to  give  bail  for  his  appear- 
ance. Browning's  Ex!r  v.  Rilten- 
house,  230 
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2.  If  the  defendant,  after  escape,  sur- 
renders himself  to  the  sheriff,  the 
plaintiff  has  his  election,  either  to 
bring  his  action  against  the  sheriff 
for  the  escape,  or  to  affirm  the  de- 
fendant in  custody  under  his  writ. 

lb. 

3.  Where  the  defendant,  being  in 
actual  custody  of  the  sheriff,  gives 
a  bond  and  inventory  under  sec- 
tion two  of  the  insolvent  laws,  and 
applies  to  the  court  for  the  benefit 
of  said  laws,  if  the  plaintiff,  having 
knowledge  of  the  escape,  appears  in 
court  as  a  creditor  and  opposes  the 
debtor's  discharge,  and  he  is  there- 
upon remanded  and  surrenders 
himself  into  the  custody  of  the 
sheriff,  the  election  is  made,  and 
the   action    for  escape  is  waived. 

lb. 


ESSEX  PUBLIC  ROAD  BOARD 

1.  The  supplements  of  1870  to  the 
"  Essex  Public  Road  Board  act," 
provide  a  certain  and  constitutional 
mode  of  raising  the  money  neces- 
sary to  execute  the  purposes  of  the 
act.  Mopes  v.  Essex  Public  Road 
Board,  64 

2.  In  making  the  re-assessment,  un 
der  the  supplement  of  1875,  against 
those  as  to  whom  the  prior  assess 
ment  had  been  set  aside,  it  was 
the  duty  of  the  assessors  to  con- 
sider and  determine  what  lands  in 
the  city  of  Orange  were  peculiarly 
benefited,  and  the  amount  that 
each  lot  or  parcel  was  so  benefited, 
so  that  the  re-assessment  might  ap 
pear  to  be  relatively  fair.  lb. 

3.  The  cost  of  the  right  of  way  only 
can  be  assessed  upon  the  land 
owners;  by  the  seventh  section  of 
the  act  of  February  16th,  1870,  the 
cost  of  executing  the  act  is  to  be 
borne  by  the  county  and  city  or 
township  in  equal  portions.        26 

4.  Under  the  seventh  section  of  the 
supplement  of  February  17th,  1870, 
to  the  Essex  public  road  board  act, 
the  principal  sum  specified  in  that 
section,  and  also  the  interest  from 


year  to  year  accruing  thereon,  must 
be  apportioned  as  therein  directed, 
until  the  whole  debt  is  paid. 
Mayor,  &c,  of  Newark,  v.  Free- 
holders of  Essex,  595 


ESTATE  TAIL. 
See  Devise,  4. 

ESTATES. 
See  Devise. 

ESTOPPEL. 

A  party  may  be  estopped  from  ob- 
jecting to  awards  for  street  open- 
ings, six  years  after  they  are  paid, 
if  he  had  a  reasonable  opportunity 
to  object  before  they  were  paid, 
and  was  silent.  State,  Kiernan, 
pros.,  v.  Jersey  City,  483 

See  Dedication,  2. 
Insurance,  8. 
Pleading,  6. 


EVIDENCE. 

1.  Where  there  is  a  city  map,  on 
which  land  is  laid  off  with  streets, 
avenues  and  alleys  intersecting  it, 
and  the  owner  of  s'ich  land  adopts 
that  map  by  sales  with  reference 
thereto,  his  acts  will  amount  to  a 
dedication  of  the  designated  streets, 
avenues  and  alleys  to  the  public, 
and  his  deed  will  be  conclusive 
evidence  of  the  dedication,  and 
parol  evidence  of  an  intention  not 
10  dedicate,  is  not  competent. 
Clark  v.  City  of  Elizabeth,  172 

2.  Where,  in  an  action  of  trespass, 
there  were  two  surveys  by  the  same 
grantors  of  different  tracts  of  land 
— one,  the  earlier,  bounding  the 
land  thereby  conveyed,  on  the 
south,  on  a  line  called  the  Helby 
line ;  and  the  other  bounding  the 
land  conveyed  by  it,  on  the  north, 
by  the  same  line ;  and  the  former 
survey  referred  to  a  pine  tree  for 
a  corner  in  that  line — held,  that  it 
was  lawful  for  those  who  claimed 
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under  the  later  survey  to  allow,  by 
evidence  dehors  the  surveys,  that 
the  pine  tree  marked  the  bound- 
ary of  the  tract  first  surveyed,  and, 
notwithstanding  the  statement  in 
the  survey  of  that  tract,  was  not 
in  fact  in  the  line ;  i.  e.,  that  the 
statement  in  the  survey  that  it  was 
in  the  line  was  a  mistake,  and 
therefore  the  monument  (the  pine 
tree)  governing  the  line  was  not 
meant  to  be  the  boundary  of  the 
tract  first  surveyed.  Blackmail  v. 
Doughty,  319 

3.  Extrinsic  evidence  of  the  circum- 
stances, situation  and  surroundings 
of  the  testator  and  of  his  prop- 
erty, is  legitimate  to  place  the  court 
which  expounds  the  will,  in  the 
situation  of  the  testator  who  made 
it,  and  thus  enable  the  court  to  un- 
derstand the  meaning  and  applica- 
tion of  the  language  he  has  adop- 
ted;  but  the  testator's  intention 
must  ultimately  be  determined 
from  the  language  of  the  instru- 
ment as  explained  by  such  extrin- 
sic evidence,  and  no  proof,  however 
conclusive  in  its  nature,  can  be  ad- 
mitted with  a  view  of  setting  up 
an  intention  inconsistent  with  the 
writing  itself.     Oriscom  v.  Evens, 

402 

4.  The  only  exception  to  the  fore- 
going rule  is  that  the  declarations 
of  the  testator  may  be  resorted  to 
in  case  of  a  latent  ambiguity,  which 
arises  where  there  are  two  or  more 
persons  or  things,  each  answering 
exactly  to  the  person  or  thing  de- 
scribed in  the  will.  In  such  an 
event,  parol  evidence  of  what  the 
testator  said  may  lawfully  be  ad- 
duced, to  show  which  of  them  he 
intended  ;  but  such  evidence  will 
not  be  allowed  to  show  that  he 
meant  a  thing  different  from  that 
disclosed  in  the  will.  lb. 

5.  The  testimony  of  the  scrivener  who 
drew  the  will,  that  the  testator 
came  to  his  house  with  the  items 
on  a  piece  of  paper  for  each  son, 
that  he  had  these  premises  marked 
on  it  "  my  Cropwell  farm,  contain 
ing  eighty-five  acres,"  and  that  the 
words  il  conveyed  to  me  by  the 
heirs  of  mv  deceased   wife"  were 


not  on  that  paper,  but  were  in- 
serted in  the  will  by  the  scrivener 
as  his  own  language,  which  he 
used  as  an  additional  description 
to  distinguish  the  premises  from 
the  testator's  other  property,  is 
illegal.  lb. 

.  When  declarations  of  a  third  party 
are  the  natural  and  inartificial  con- 
comitants of  an  act  done  by  him, 
and  are  explanatory  of  such  act, 
and  such  act  is  a  part  of  the  res 
gestae,  such  declarations  are  not 
hearsay,  and  are  admissible.  Hun- 
ter v.  Slate,  495 

A.,  the  man  afterwards  murdered, 
made  statements  to  his  son,  and 
wrote  a  note  to  his  wife,  a  few  hours 
before  leaving  home  on  the  night 
of  the  murder,  to  the  effect  that  he 
was  going  to  the  city  of  C.  on  busi- 
ness, and  that  the  prisoner  was 
going  with  him — held,  such  state- 
ments, both  oral  and  written,  were 
admissible  as  explanations  and  pre- 
parations of  the  act  of  going  from 
home.  lb. 

,  A  written  contract  of  insurance 
cannot  be  altered  or  varied  by 
parol  evidence  of  what  occurred 
between  the  insured  and  the  agent 
of  the  insurer  at  the  time  of  effect- 
ing the  insurance.  Such  evidence 
will  not  be  received  to  raise  an 
estoppel  in  pais,  which  shall  con- 
clude the  insurer  from  setting  up 
the  defence  that  the  policy  was  for- 
feited by  a  breach  of  the  conditions 
of  insurance.  Franklin  Fire  Ins. 
Co.  v.  Martin,  568 

.  A  policy  described  the  property 
insured  ''as  occupied  as  a  dwelling 
and  boarding-house," — in  fact,  it 
was  occupied  as  a  country  tavern, 
and  there  was  kept  for  use  a  bil- 
liard-table, in  a  room  back  of  the 
bar-room.  The  property  continued 
to  be  so  used  until  the  fire  occurred. 
In  the  conditions  of  insurance, 
dwelling-houses  and  taverns  were 
classified  as  extra  hazardous  and 
billiard-rooms  were  named  as 
specially  hazardous,  each  being 
subject  to  higher  premiums  than 
ordinarily  hazardous  risks.  Held, 
that  evidence  that  the  application- 
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for  insurance  was  prepared  by  the 
agent  of  the  insurer,  and  that  he 
knew,  at  the  time  of  the  applica- 
tion, that  the  property  was  occu- 
pied as  a  tavern,  and  lhat  a  bil- 
liard-table was  kept  in  it  for  use, 
could  not  be  received  for  the  pur- 
pose of  showing  that,  under  the 
description  of  a  dwelling  and 
boarding-house,  the  parties  intend- 
ed to  insure  the  premises  as  they 
were  then,  in  fact,being  used.      lb. 

10.  Cases  on  the  subject  of  the  ad- 
missibility of  parol  evidence  in 
actions  on  policies  of  insurance, 
cited  and  commented  on.  lb. 

11.  Declarations  of  former  owners  of 
lands  made  after  parting  with  title 
in  them,  are  inadmissible.  Price 
v.  Inhabitants  of  Plainfleld,         608 

•See  Contracts,  2,  3. 
Damages,  2. 
Practice,  7. 

EXECUTIONS. 

1.  On  a  judgment  against  administra- 
tors no  execution  can  issue,  if,  at 
the  time  of  entering  the  judgment, 
the  administrators  had  made  appli- 
cation in  writing  to  the  proper  Or- 
phans' Court,  representing  their 
estate  to  be  insolvent.  Union  Na- 
tional Bank  v.  Paulson,  284 

2.  Where  a  judgment  creditor  has  ob- 
tained an  order  for  the  examination 
of  the  defendant  in  the  judgment, 
on  supplementary  proceedings,  and 
the  order  has  been  fully  executed, 
and  the  proceeding  heard  upon  its 
merits  and  dismissed,  the  case  is 
res  judicata;  the  parties  are  pre- 
cluded as  to  all  matters  existing 
previous  to  that  time,  and  which 
were  embraced  in  the  consideration 
and  judgment  of  the  court.  Clarke 
v.  Londrigan,  310 

3.  A  new  examination  can  only  be 
asked  for  on  the  ground  that  after 
the  judgment  of  the  court  in  the 
previous  proceedings,  the  debtor 
had  become  possessed  of  property, 
in  respect  to  which  the  creditor 
was  entitled  to  examine  him  under 
the  statute.  lb. 


4.  The  remedy  for  error  in  the  dis- 
missal of  the  previous  proceedings 
is  not  by  another  order  for  exami- 
nation. 1  b. 

5.  The  writ  and  proceedings  should 
not  be  entitled  the  state,  on  the  re- 
lation of  the  judgment  debtor, 
against  the  judges  of  the  Common 
Pleas  ;  the  judgment  debtor  should 
be  plaintiff  in  certiorari,  and  the 
judgment  creditor  defendant,     lb. 

6.  A  sheriff  holding  an  execution  has 
no  right — the  property  levied  on 
being  claimed  by  a  third  party — 
to  require  a  bond  from  the  plain- 
tiff executed  by  a  surety,  if  the 
plaintiff  himself  is  of  unquestion- 
able sufficiency.  Harrisons.  Allen, 

556 

7.  The  officer  can  require  ample  se- 
curity and  nothing  more.  lb. 

See  Insolvency,  3,  4. 


EXECUTORS    AND    ADMINIS- 
TRATORS. 

1.  A  suit  will  lie  against  the  admin- 
istrator of  a  deceased  maker  of  a 
promissory  note,  made  jointly  by 
two,  during  the  life  of  the  other 
maker.   Thompson  v.  Johnson,   220 

2.  On  a  judgment  against  administra- 
tors no  execution  can  issue,  if,  at 
the  time  of  entering  the  judgment, 
the  administrators  had  made  appl  i- 
cation  in  writing  to  the  proper  Or- 
phans' Court,  representing  their 
estate  to  be  insolvent  Union  Na- 
tional Bank  v.  Poutson,  284 


FORCIBLE  ENTRY. 
See  Landlord  and  Tenant,  1. 

FOREIGN  CORPORATIONS. 
See  Corporations. 

FOREIGN  JUDGMENT. 
See  Judgments,  4. 
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FOREIGN  STATUTE. 

In  pleading  a  foreign  statute,  it  must 
be  set  forth  in  substance,  so  that 
the  court  may  see  that  the  right  or 
liability  which  depends  on  a  statu- 
tory enactment  arises  by  force  of 
such  statutory  provision.  The 
averment,  "  pursuant  to  the  stat- 
ute," without  setting  forth  the  sub- 
stance of  the  statute,  is  insufficient 
Salt  Lake  City  N.  B'k  v.  Hendrick- 
8on,  53 


FRAUD. 

See  Contract,  2. 
Judgments,  2. 


GENERAL  LAWS. 
See  Constitution,  3,  11. 

INDICT  MENT. 
See  Crimes,  2,  3,  7,  8. 

INJUNCTION. 

1.  An  injunction  bond  conditioned  to 
pay  the  damages,  if  it  shall  be  de- 
cided eventually  that  complainants 
were  not  equitably  entitled  to  such 
restraining  order,  is  forfeited  by 
decision  ot  the  Chancellor,  dissolv- 
ing the  order  and  dismissing  the 
bill ;  provided  it  is  not  shown  that 
suoh  decision  w;is  based  on  some 
fact  arising  subsequently  to  I 
granting  of  such  order.  New  York 
and  L.  B.  R.  R.  Co.  v.  Dennis,  340 

2.  The  fact  of  the  fairness  of  the  com 
plainant  in  making  the  application 
for  such  restraining  order  does  not 
affect  the  question.  lb 

INSOLVENCY. 

1.  When  a  debtor,  who  has  been  re- 
manded to  prison  upon  the  under- 
taking and  agreement  of  a  dissatis- 
fied creditor,  pursuant  to  the  thir- 
teenth section  of  the  insolvent 
debtors'   act,  (Rev.,  p.  500,)  gives 


bond,  and  is  released  from  custody 
under  the  same  section,  the  credi- 
tor's obligation  to  pay  the  weekly 
stipend  is  thereby  terminated.  PoU 
ter  v.  Robinson,  114 

2.  Where  the  defendant,  being  in  ac- 
tual custody  of  the  sheriff,  gives  a 
bond  and  inventory  under  section 
two  of  the  insolvent  laws,  and  ap- 
plies to  the  court  for  the  benefit  of 
said  laws,  if  the  plaintiff,  having 
knowledge  of  the  escape,  appears  in 
court  as  a  creditor  and  opposes  the 
debtor's  discharge,  and  he  is  there- 
upon remanded  and  surrenders 
himself  into  the  custody  of  the 
sheriff,  the  election  is  made,  and 
the  action  for  escape  is  waived. 
Browning' s  Ex'r  v.  Rittenhouse,  230 

An  alias  capias  ad  satisfaciendum 
may  be  issued  against  a  defendant 
who,  on  his  arrest  under  the  origi- 
nal capias  ad  satisfaciendum,  gave 
bond  to  the  sheriff,  under  the  in- 
solvent debtors'  act,  and  was  re- 
leased from  custody,  and  was  after- 
wards refused  a  discharge  by  the 
court  on  the  hearing  of  his  appli- 
cation for  the  benefit  of  the  insol- 
vent law.  The  plaintiff,  in  such  a 
case,  is  not  restricted  to  an  action 
on  the  bond.  He  may  sue  on  the 
bond,  or  have  an  alias  ca.  ««.,  or 
issue  execution  against  goods  or 
lands  or  bring  an  action  on  the 
judgment.    David  v.  Blundell,  372 

Such  alias  ca.  sa.  may  be  sued 
out  at  the  instance  of  the  surety  on 
the  insolvent  bond,  who,  after  for- 
feiture of  the  bond,  has  paid  the 
plaintiff  and  taken  an  assignment 
of  the  judgment.  lb. 

See  Executions,  1. 


INSURANCE. 

1.  The  plaintiff  is  an  insurance  com- 
pany of  the  State  of  Pennsylvania, 
its  principal  office  located  at  Eas- 
ton,  in  that  state.  The  defendant 
made  an  application  in  this  state 
to  the  company's  agent  resident 
here  for  insurance  on  property  in 
this  state,  and  paid  the  premium, 
taking  an  agreement  that  a  policy 
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was  to  be  issued  when  the  applica- 
tion was  approved  by  the  com- 
pany, and  if  not  approved  the 
premium  to  be  refunded.  The 
application  was  taken  to  the  com- 
pany's office  in  Easton,  there  ap- 
proved, and  a  policy  issued  and 
there  mailed  to  the  defendant. 
Held,  that  this  contract  was  made 
in  Pennsylvania,  and  not  in  New 
Jersey,  and  would  by  comity  be 
enforced  here,  although  the  agent 
had  not  complied  with  the  statute 
of  this  state  concerning  foreign  in- 
surance companies.  Northampton 
M.  L.  S.  Ins.  Co.  v.  Tuttle,       476 

2.  A  contract  must  be  held  to  have 
been  made  where  the  last  act  neces- 
sary to  complete  it  was  done,  when 
no  mutual  act  remains  to  be  per- 
formed to  entitle  either  party  to 
enforce  it.  lb. 

3.  In  this  case  the  contract  was  com- 
plete as  soon  as  the  application  was 
accepted  and  the  policy  deposited 
in  the  mail.  lb. 

4.  An  equitable  title  or  interest  of 
such  a  description  that,  if  the  pro- 
perty be  destroyed,  it  will  necessa- 
rily result  in  a  loss  to  the  insured, 
is  an  insurable  interest.  Franklin 
Fire  Ins.  Co.  v.  Martin,  568 

-5.  A  party  in  possession  of  the  premi- 
ses insured  under  a  valid  and  sub- 
sisting contract  for  a  conveyance, 
has  an  insurable  interest,  and  he 
is  not  guilty  of  a  misrepresentation 
or  breach  of  warranty,  so  as  to 
avoid  the  policy,  if,  in  the  appli- 
cation, he  describes  the  property 
as  his  property,  unless  there  be 
something  in  the  policy  or  condi- 
tions of  insurance  requiring  the 
true  state  of  the  title  to  be  dis- 
closed, lb. 

•6.  The  description,  in  a  policy,  of  the 
property  insured,  as  a  building 
''  occupied  as  a  dwelling  and 
boarding-house,"  defines  the  char- 
acter of  the  risk  assumed,  and  is  a 
warranty  that  the  property,  at  the 
time  of  the  insurance,  was  occupied 
for  that  purpose.  lb. 

7.  Where  the  conditions  of  insurance 


provide  that  "  if  the  assured  shall 
cause  the  building,  goods,  or  other 
property  insured,  to  be  described 
in  his  policy  otherwise  than  they 
really  are,  so  that  they  be  charged 
at  a  lower  premium  than  is  therein 
proposed,  the  policy  shall  be  of  no 
force,"  tbe  policy  is  not  avoided 
simply  by  a  misdescription  of  the 
property.  To  effect  an  avoidance 
of  the  policy,  the  misrepresenta- 
tion must  have  been  operative  to 
cause  the  insurance  to  be  effected 
at  a  lower  rate  than  it  otherwise 
would  be  subject  to  ;  and  that  ques- 
tion is  one  to  be  left  to  the  jury. 
lb. 

.  A  written  contract  of  insurance 
cannot  be  altered  or  varied  by 
parol  evidence  of  what  occurred 
between  the  insured  and  the  agent 
of  the  insurer  at  the  time  of  effect- 
ing the  insurance.  Such  evidence 
will  not  be  received  to  raise  an 
estoppel  in  pais,  which  shall  con- 
clude the  insurer  ii-om  setting  up 
the  defence  that  the  policy  was 
forfeited  by  a  breach  of  the  condi- 
tions of  insurance,  lb. 

,  A  policy  described  the  property 
insured  "as  occupied  as  a  dwelling 
and  boarding-house" — in  fact,  it 
was  occupied  as  a  country  tavern, 
and  there  was  kept  tor  use  a  bil- 
liard-table, in  a  room  back  of  the 
bar-room.  The  property  continued 
to  be  so  used  until  the  fire  occurred. 
In  the  conditions  of  insurance, 
dwelling-houses  and  taverns  were 
classified  as  extra  hazardous,  and 
billiard-rooms  were  named  as  spe- 
cially hazardous,  each  being  sub- 
ject to  higher  premiums  than  or- 
dinarily hazardous  risks.  Held, 
that  evidence  that  the  application 
for  insurance  was  prepared  by  the 
agent  of  the  insurer,  and  that  he 
knew,  at  the  time  of  the  applica- 
tion, that  the  property  was  occu- 
pied as  a  tavern,  and  that  a  bil- 
liard-table was  kept  in  it  for  use, 
could  not  be  received  for  the  pur- 
pose of  showing  that,  under  the 
description  of  a  dwelling  and 
boarding-house,  the  parties  in- 
tended to  insure  the  premises  as 
they  were  then,  in  fact,  being 
used.  lb. 
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10.  Cases  on  the  subject  of  the  admis- 
sibility of  parol  evidence  in  actions 
on  policies  of  insurance,  cited  and 
commented  on.  lb. 


INTEREST. 
See  Eminent  Domain,  4. 


JUDGMENTS. 

1.  Judgments  refer  to  the  situation 
of  the  parties  at  the  commence- 
ment of  tlie  suit,  and,  as  a  general 
rule,  damages  are  allowed  in  per- 
sonal actions  only  to  that  date.  In 
the  case  of  continuing  injuries, 
compensation  for  subsequent  loss 
must  be  sought  in  another  suit 
after  the  damage  is  sustained. 
Brewster  v.  Sussex  B.  B.  Co.,       57 

2.  Where  judgments  assigned  are 
canceled  by  fraud  and  mistake, 
caused  by  defendants'  misrepre- 
sentations to  the  plaintiff's  attor- 
ney, the  cancellation  will  be  va- 
cated.    Keogh  v.  Delany,  97 

3.  Where  a  party  has  signed  a  judg- 
ment bond,  upon  which  judgment 
has  been  entered,  it  requires  more 
than  a  doubt  raised  by  uncertain 
and  conflicting  evidence,  to  destroy 
the  security  of  such  judgment,  on 
motion  to  set  it  aside  by  the 
obligor;  its  invalidity  should  be 
clearly  established.  Ege  ads.  Dock- 
erty,  99 

4.  Where  in  a  judgment  record  from 
another  state  it  appears  that  in  a 
joint  suit  against  two  defendants, 
a  judgment  was  rendered  at  differ- 
ent times  for  the  same  amount 
against  each  defendant,  but  for  the 
breach  of  a  joint  promise,  a  suit 
against  such  two  defendants,  on 
such  record,  will  be  sustained. 
Oyster  v.  Peuvy,  401 

See  Mechanics'  Lien,  1. 


JURIES. 

1. The  prohibition  in  the  act  "in  re- 
lation to  legal  holidays,"  that  no 


court  shall  be  held  on  the  day  on 
which  any  general  election  for 
members  of  assembly  is  held,  is 
repealed  by  the  provision  of  the 
supplement  (April  21st,  1876,)  to 
the  act  "concerning  juries,"  that 
the  Court  of  Common  Pleas  shall 
meet  for  the  selection  of  jurors  on 
the  fourth  Tuesday  before  the  com- 
mencement of  the  regular  term  of 
the  county  courts,  so  far  as  it  is  in 
conflict  with  that  provision  of  the 
later  act.  PouUon  v.  Union  Nat. 
Bank,  563 

2.  The  provisions  of  the  above-men- 
tioned supplement  as  to  the  pro- 
ceedings in  the  selection  of  jurors,. 
are  all  merely  directory,  except 
that  which  requires  the  certificate 
of  the  judges ;  as  to  that,  the  stat- 
ute is  mandatory.  lb. 

3.  It  is  sufficient,  under  the  supple- 
ment, for  the  judges  to  certify,, 
generally,  as  required  by  the  act, 
that  the  jurors  were  selected  in  all 
respects  according  to  the  provi- 
sions of  the  act,  without  a  specifi- 
cation of  the  particulars  of  the 
proceedings.  lb. 


JURISDICTION. 

When  a  mortal  blow  is  given  within 
the  jurisdiction  of  this  state,  and 
the  death  of  the  victim  occurs 
within  the  jurisdiction  of  another 
state,  the  courts  of  this  state  have 
cognizance  of  the  crime  by  force 
of  the  seventy-eighth  section  of 
the  act  relating  to  criminal  pro- 
cedure.    Hunter  v.  State,  495 


JUSTICES  OF  THE  PEACE. 
See  Coroners. 

LANDLORD  AND  TENANT. 

1.  Under  a  writ  of  possession,  the 
officer  must  invest  the  plaintiff 
with  the  full,  actual  and  complete 
possession  of  the  premises.  He  is 
bound  to  remove  all  persons  in 
possession.  The  test  is,  that  the 
plaintiff  must  be  so  established  in 
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his  possession  by  the  officer,  that 
any  person  entering  upon  him,  se 
invito,  will  be  indictable  for  a 
forcible  entry.  Township  of  Union 
v.  JBayliss,  60 

2.  The  officer  is  not  bound  to  remove 
the  tenant's  goods,  but  he  may 
give  the  tenant  an  opportunity  to 
do  so,  or  he  may  remove  them 
himself,  as  the  agent  of  the  plain 
tiff.  lb. 

3.  An  affidavit  in  a  proceeding  to 
eject  a  tenant,  (District  Court  act. 
Rev.,  p.  1300,)  in  these  words, 
"That  deponent  leased  said  prem 
ises  to  S.  by  the  month,  to  com 
mence  on  the  1st  day  of  May  last, 
at  the  monthly  rent  of  $10,"  is  a 
sufficient  statement  of  a  tenancv. 
Steffens  v.  Earl,  128 

4.  In  monthly  tenancies,  a  month's 
notice  to  quit  is  sufficient.  lb. 

5.  A  notice  must  be  to  quit  at  the 
end  of  one  of  the  recurring  pe- 
riods of  holding,  but  a  notice  to 
quit  on  the  day  corresponding  with 
the  date  of  letting  and  entry  is 
sufficient.  lb. 

6.  Where  no  time  is  mentioned,  and 
no  annual  rent  reserved  in  a  let- 
ting, the  character  of  the  tenure, 
as  to  time,  will  be  controlled  by 
the  intervals  between  the  pay- 
ments ;  monthly  or  weekly  pay- 
ments implying  monthly  or  weekly 
tenancies.  lb. 

7.  A  landlord  has  no  lien  on  the 
goods  and  chattels  of  his  tenant 
for  the  payment  of  his  rent,  except 
such  as  is  given  by  the  statute. 
The  statute  which  authorizes  a 
distress  for  rent,  expressly  limits 
the  right  of  distress  to  the  goods 
and  chattels  of  the  tenant,  and  no 
other  person.  Rev.,  p.  309  $  8. 
Woodside  v.  Adams,  417 

8.  The  lien  of  a  bailiff  seizing  goods 
and  chattels  as  a  distress  for  rent, 
relates  to  the  time  of  actual  seiz- 
ure under  the  warrant  to  distrain. 

lb. 

See  Chattel  Mortgage,  1,  3. 


LEGAL  HOLIDAYS. 
See  Juries. 

LEGISLATIVE  DISTKICTS. 
See  Constitution,  18. 

LIEN. 
See  Landlord  and  Tenant,  7,  8. 

LIMITATIONS. 

See  Adverse  Pu>>  ;.-- -i., ...  1. 

MAINTENANCE. 
See  Champerty. 

MALICIOUS  PKOSECUTION. 

l.An  action  cannot  he  maintained 
for  prosecuting  a  civil  suit  in  a 
court  of  common  law  having  com- 
petent jurisdiction,  by  the  party 
himself  in  interest,  unless  the  de- 
fendant has,  upon  such  prosecu- 
tion, been  arrested  without  cause 
and  deprived  of  his  liberty,  or 
made  to  suffer  other  special  griev- 
ance different  from  and  super- 
added to  the  ordinary  expenses  of 
a  defence.  Subject  to  the  qualifi- 
cation stated,  a  civil  action  is  pur- 
sued only  at  the  peril  of  costs,  if 
not  sustained.     Bitz  v.  Meyer,  252 

2.  In  the  absence  of  special  griev- 
ance, an  action  will  not  lie  for 
maliciously  prosecuting  a  civil  suit 
by  summons,  in  a  court  having  no 
jurisdiction,  if  such  court  has 
power  to  impose  costs  on  the  un- 
successful party.  lb. 

3.  When  an  issue  of  fact  must  be 
passed  upon  by  the  court  in  which 
such  suit  is  instituted,  in  order  to 
reach  the  conclusion  that  it  ha* 
no  jurisdiction,  costs  may  be  ad- 
judged   to   the    prevailing   party. 

lb. 
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4.  This  suit  was  brought  against  the 
defendant  for  having  prosecuted  a 
civil  suit  by  summons  against  the 
plaintiff,  before  a  justice  of  the 
peace  of  Essex  county,  both  par- 
ties at  the  time  being  residents  of 
Newark  ;  the  District  Court,  there- 
fore, having  exclusive  jurisdiction 
of  the  case.  Held,  that  the  right 
of  the  justice  to  try  the  merits  of 
the  case  depended  upon  the  fact 
whether  both  parties  resided  in 
Newark.  Upon  this  point  it  was 
necessary  for  him  to  hear  and  ex- 
amine witnesses,  and  in  dismissing 
the  case  he  had  a  right  to  award 
costs.  The  present  suit,  therefore, 
will  not  lie.  Lb. 

5.  Quere.  Will  an  action  lie  for  mali- 
ciously prosecuting  a  civil  suit  by 
summons  in  a  court  having  no 
jurisdiction,  where  want  of  juris- 
diction appears  on  the  face  of  the 
proceedings,  as  if  an  action  for 
slander  should  be  instituted  in  a 
justice's  court  ?  lb. 


MANDAMUS. 

1.  Mandamus  is  the  appropriate  writ 
to  effect  the  restoration  of  a  mem- 
ber of  a  private  corporation  who 
has  been  irregularly  removed 
from  membership.  Sibley  v.  Car- 
teret Club  of  Elizabeth,  295 

2.  On  application  for  a  mandamus 
against  the  common  council,  they 
may  call  in  question  the  constitu- 
tionality of  an  act  which  legislates 
them  out  of  office.  Pell  v.  New- 
ark, 71 

See  Pleading,  6. 


MARRIED  WOMEN. 

Under  the  eleventh  section  of  the 
married  woman's  act,  (Rev.  p. 
638,)  a  feme  covert  can  maintain 
an  action  in  her  own  name,  and 
without  joining  her  husband,  for  the 
recovery  of  "  all  property,  both 
real  and  personal."  Van  Cleve  v. 
Book,  25 


MECHANICS'  LIEN. 

1.  Upon  distribution  between  lien- 
claimants  of  the  fund  derive! 
from  sale  of  the  premises,  their 
judgments  are  conclusive  of  the 
amount  due  and  the  existence  of 
the  lien.     Hall  v.  Spaulding,     166 

2.  The  failure  of  the  clerk  to  endorse 
upon  the  claim  the  time  of  issuing 
summons,  is  not,  between  concur- 
rent claimants,  ground  for  ques- 
tioning the  judgment  rendered  in 
the  suit.  As  to  them,  the  statute 
requiring  such  endorsement  is 
directory.  lb. 

3.  Where,  by  a  building  contract,  the 
material  men  agree  to  take  in  pay- 
ment second  mortgages  upon  some 
of  the  houses,  and  it  does  not  ap- 
pear that  demand  has  been  made 
for  such  mortgages,  or  that  there 
is  inability  to  give  them,  no  ac- 
tion can  be  brought  under  the  sta- 
tute for  a  mechanics'  lien.  Weaver 
and  Pennock  v.  Demuth,  238 

4.  Such  contract  is  a  waiver  of  the 
statutory  lien.  lb. 


MISTAKE. 
See  Judgments,  2. 

MORTGAGE. 

The  assignee  of  a  mortgage,  acquir- 
ing the  equity  of  redemption,  may 
keep  alive  such  mortgage  as  a 
part  of  his  title.  New  Jersey  Ins. 
Co.  v.  Meeker,  18 

MUNICIPAL    CORPORATIONS. 

I.  Power*,  Liabilities,  &c. 
II.  Assessments. 
III.   Charters  of  Particular  Cities. 

I.  Powers,  Liabilities,  &c. 

1.  If  a  power  to  grade  streets  is  given 
to  a  municipal  corporation,  it  also 
acquires,  by  implication,  a  power 
to  establish  the  grade  to  which  the 
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streets  are   to    be  leveled.     Stale, 
Hart,  pros.,  v.  West  Orange,      122 

2.  A  power  to  raise  money  by  gen 
eral  tax  for  the  purposes  of  a  street 
improvement,  is  not  inconsistent 
with  a  power  to  raise  money  by 
special  assessment  for  the  same 
purposes.  lb 

3.  Where  a  street  is  widened,  and 
afterwards,  by  ordinance,  improved 
by  grading,  it  will  be  assumed,  in 
the  absence  of  objections  by  the 
persons  whose  lands  were  taken, 
that  prior  to  such  improvement 
the  land  was  legally  acquired  by 
the  city  by  arrangement  with  the 
land  owners.  Stale,  Society,  &c, 
pros.,  v.  Paterson,  250 

4.  When  the  charter  of  a  city  pro 
fesses  to  grant  power  to  pave 
streets,  and  to  make  contracts,  bor- 
row money  and  levy  taxes  there- 
for, and  also  directs  that  the  pav- 
ing shall  be  done  at  the  expense 
of  the  owners  of  the  land  along 
the  line  of  the  street,  and  that  the 
whole  cost  shall  be  assessed  upon 
such  land,  the  unconstitutionality 
of  this  direction  does  not  invali- 
date the  grant.  State,  Watrous, 
pros.,  v.  Elizabeth,  278 

5.  When  a  municipality  is  authorized 
in  its  charter  to  have  certain  im- 
provements made,  it  is  lawful  for 
it  to  issue,  under  seal,  agreements 
to  collect  with  promptness  the  as- 
sessments out  of  which  they  are  to 
be  paid,  or  on  default  and  notice, 
to  pay  the  money  due.  Morgan  v. 
Town  oj  Outtenberg,  394 

6.  A  breach  cannot  be  laid  in  an  ac- 
tion of  debt  on  one  of  these  im- 
provement certificates,  of  the  stip- 
ulation to  use  diligence  in  making 
the  assessment,  as  the  consequence 
of  such  a  breach  is  a  right  to  un- 
liquidated damages.  lb. 

7.  When  the  contract  calls  for  a  no- 
tice of  thirty  days  before  suit,  an 
averment  that  notice  was  given 
on  or  about  a  certain  day,  without 
showing   that    such    day   was    at 


least  thirty  days  prior  to  the  bring- 
ing of  the  action,  is  not  sufficient. 
lb. 

8.  The  act  of  April  1st,  1872,  extin- 
guishing the  road  board  in  Union 
township,  and  which  threw  the 
obligations  and  debts  of  such  ex- 
tinguished corporation  on  the 
township  committee  of  Union, 
created  a  duty  in  such  latter  cor- 
poration to  pay  such  debts,  and 
from  such  duty  a  promise  to  make 
payment  will  be  implied  in  law. 
Little  v.  Township  of  Union,      397 

9.  A  creditor  of  a  municipality  is 
not  obliged  to  wait  before  he  sues, 
until  the  money  can  be  collected 
from  the  land  owners  benefited 
and  on  whom  the  charter  impose* 
the  expense  of  the  improvement. 

lb. 

10.  If  the  act  of  the  commissioners  of 
an  incorporated  road  district,  in 
making  sealed  notes  for  improve- 
ments, was  ultra  vires,  fraudulent, 
or  without  consideration,  such  spe- 
cial defences  must  be  shown,  by 
proof  of  extrinsic  facts  ;  and  will 
not  be  implied  where  the  notes 
set  out  in  the  declaration  are 
regular  in  form,  and  purport  to 
be  for  value  received.  Magie  v. 
Township  of  Union,  453 

11.  The  local  municipal  government 
within  the  limits  of  which  dedi- 
cated lands  lie,  by  virtue  of  their 
representing  the  public,  may  main- 
tain actions  to  vindicate  the  pub- 
lic's right  of  possession.  Price  v. 
Inhabitants  of  Plainfield,  608 

II.  Assessments. 

12.  It  is  too  late  to  object  to  irregu- 
larities in  the  preliminary  pro- 
ceedings for  street  improvements, 
where  the  land  owners,  with  notice 
of  such  improvement,  have  failed 
to  object  until  after  the  work  is 
completed  and  paid  for  by  the 
city.  State,  Youngster,  pros.,  v. 
Paterson,  244 

13.  After  such  acquiescence,  the  ob- 
jections that  may  be  made  should 
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relate  to   the  amount  and  appor- 
tionment of  the  assessment.        76. 

14.  The  act  requiring  the  commis- 
sioners to  assess  the  lands  fronting 
on  the  improvement,  to  the  extent 
of  the  special  benefit  received,  and 
the  balance  on  the  city  at  large,  is 
not  unconstitutional.  lb. 

15.  If,  by  reason  of  irregularities  in 
making  contracts  for  the  work, 
there  are  alleged  overcharges,  it 
will  be  assumed,  in  the  absence  of 
proof  to  show  the  contrary,  that 
the  commissioners  have  made  al- 
lowance to  the  land  owners  where 
the  total  cost  is  divided  between 
the  city  and  the  land  owners.    76.1 

16.  That  an  assessment  was  vacated 
on  certiorari  before  it  could  be  col- 
lected, is  a  sufficient  answer  to  anl 
allegation  of  want  of  due  diligence 
in  collecting  it.  Flemming  v.  Ho-\ 
boken,  270, 

17.  Land  which  can  be  drained  into 
a  trunk  sewer  only  after  connect- 
ing laterals  are  built,  cannot  be 
assessed  for  the  cost  of  the  trunk 
until  such  laterals  are  constructed. 
State,  Kellogg,  pros.,  v.  Elizabeth, 

274 

18.  In  levying  assessments,  statutory 
directions  which  are  designed  to 
guard  private  rights  and  remedies, 
must  be  fully  obeyed.  lb. 

19.  A  party  may  be  estopped  from 
objecting  to  awards  for  street  open- 
ings, six  years  after  they  are  paid, 
if  he  had  a  reasonable  opportunity 
to  object  before  they  were  paid, 
and  was  silent.  State,  Kiernan, 
pros.,  v.  Jersey  City,  483 

20.  An  award  for  street  openings 
should  not  be  set  aside,  unless  the 
parties  in  whose  favor  it  was  made 
are  before  the  court.  lb. 

21.  The  prosecutor  was  entitled  to  an 
award  for  land  taken  in  opening  a 
street,  but,  iu  the  report  of  com- 
missioners making  awards,  no  com- 
pensation was  given  to  him.  The 
report  was  confirmed,  the  awards 
settled,  and   the  street  opened  in 


1871.  The  prosecutor  made  no 
objection,  and  placed  his  fence  on 
the  street  line.  Held,  that  in  1878, 
lie  appeared  to  have  dedicated  to 
public  use  the  land  taken,  and 
could  not  disturb  the  report  for 
want  of  an  award  to  himself,     lb. 

22.  Under  the  act  to  adjust  unpaid 
assessments  in  Jersey  City,  ap- 
proved March  26th,  1873,  {Pamph. 
L.,  p.  442,)  those  assessments  are 
not  conclusive  in  which  it  does  not 
appear  that  the  commissioners  de- 
termined what  was  a  fair  and  rea- 
sonable cost  for  the  improvement, 
and  assessed  only  that  cost  upon 
the  lands  benefited,  in  proportion 
to  the  benefit  received.  State,  Mor- 
ris, pros.,  v.  Jersey  City,  485 

III.  Particular  Charters. 
1.  Charier  of  Bayonne. 

23.  This  suit  was  brought  before  the 
recorder  of  Bayonne,  to  recover  a 
penalty  of  $20  for  violating  a  city 
ordinance,  and  judgment  was  ren- 
dered for  $20  and  costs ;  the  act 
under  which  suit  was  brought  pro- 
vided that,  in  all  cases  where  the 
fine  or  penalty  shall  exceed  $20, 
or  where  the  punishment  may  be 
imprisonment,  there  may  be  a  trial 
by  jury,  to  be  conducted  as  in 
cases  now  triable  by  jury,  in  courts 
for  the  trial  of  small  causes,  and 
also  an  appeal,  as  in  cases  where 
appeal  may  now  be  made  from 
judgment  in  courts  for  the  trial  of 
small  causes;  also,  that  the  re- 
corder shall,  if  judgment  be  ren- 
dered for  the  plaintiff,  forthwith 
issue  execution  against  the  goods 
and  chattels,  and  against  the  body, 
of  defendant  or  defendants.  Held — 

1.  That  the  costs  are  no  part  of  the 
penalty — the  ordinance  fixes  the 
penalty  at  $20. 

2.  The  power  to  punish  by  impris- 
onment is  the  right  to  inflict  cor- 
poral punishment  directly  for 
doing  the  prohibited  act.  The 
recorder  had  no  such  power  in 
this  case  ;  the  only  punishment  he 
could  impose  was  the  fine,  the  im- 
prisonment being  the  mere  mode 
of  enforcing  its  payment.     There- 
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fore,  the  defendant  was  not  entitled 
to  an  appeal  to  the  Common  Pleas. 

2.   Charter  of  Elizabeth. 

24.  By  its  charter  passed  in  1863, 
(Pamph.  L.,  p.  109,)  the  supple- 
ment of  1873,  (Pamph.  L.,  p.  778,) 
and  that  of  1875,  (Pamph.  L-,  p. 
637,)  the  city  of  Elizabeth  obtain- 
ed power  to  levy  an  assessment  on 
lands  benefited  for  the  expense  of 
paving  streets  ;  and  under  the  sup- 
plement of  1870,  (Pamph.  L.,  p. 
754,)  it  acquired  the  right  to  levy 
a  second  assessment,  on  the  first 
being  vacated  for  illegality.  Stale, 
Watrous,  proa.,  v.  .Elizabeth,       278 

25.  The  supplement  of  1873,  (Pamph. 
L.,  p.  778,)  substitutes  a  new 
method  of  levying  assessments  in- 
stead of  that  prescribed  in  the 
charter  of  1863,  (Pamph.  L.,  p. 
109,)  and  therefore,  by  implica- 
tion, repeals  the  earlier  act,  pro 
tanto.  lb. 

26.  Under  the  supplement  to  the 
charter  of  the  city  of  Elizabeth, 
approved  April  4th,  1873,  (Pamph. 
L.,  p.  778,)  the  commissioners  of 
assessment,  in  distributing  the 
burdens,  must  take  into  consider- 
ation all  the  lands  benefited,  even 
though  some  of  the  lands,  for  pecu- 
liar reasons,  are  not  subject  to 
assessment.  State,  Sutphin,  pros., 
v.  Elizabeth,  283 

3C  Ohav'.c.  ./  Moboken. 

27.  The  act  of  1872,  (Pamph.  L.,  p. 
802,  I  1,)  provides  that  the  com- 
mon council  of  Hoboken  shall 
designate  two  papers  published  in 
Hoboken,  both  of  which  shall  not 
be  of  the  same  political  party,  to 
publish  official  matters.  Itisad-! 
milted  that  all  the  papers  pub- 
lished in  Hoboken  are  of  the  same 
political  party.  Held,  that  the  re- 
quirement that  the  designated  pa- 
pers should  belong  to  different 
parties  was  not  annulled  by  the 
act  of  1877.  Pamph.  L.,  p.  68,  $  1. 
Held,  that  a  writ  of  mandamus  will 
not  issue  to  compel  the  designation 
of  two  official  papers,  inasmuch  as 


the  papers  mentioned  in  the  act  do 
not  exist.     Bayer  v.  Hoboken,    152 

4.  Charter  of  Jersey  City. 

28.  The  commissioners  appointed  un- 
der the  act  of  March  26th,  1873, 
(Pamph.  L.,  p.  442,)  had  no  right 
to  revise  the  assessment  of  one  who 
had  paid  his  assessment  before  the 
passage  of  said  act ;  unpaid  assess- 
ments only  were  within  the  act. 
Edwards  v.  Jersey  City,  196 

29.  The  legislature  may  authorize  the 
reduction  of  the  salary  of  the  city 
collector  of  Jersey  City,  appointed 
for  a  term  of  three  years,  during 
the  continuance  of  such  term. 
Love  v.  Mayor,  tfec,  of  Jersey  City, 

456 

30.  If  such  officer  continue  in  office, 
receiving  warrants  for  monthly 
payments  of  his  salary  during  the 
term,  he  waives  thereby  all  objec- 
tions to  such  reduction.  lb. 

5.   Charter  of  Millville. 

31.  The  common  council  of  the  city 
of  Millville  has  power  to  regulate 
the  sale  of  spirituous  liquors  by 
druggists.     Sparks  v.  Stokes,     489 

32.  The  removal  of  the  section,  for- 
merly section  thirty-seven  of  the 
inn  and  tavern  act,  to  the  crimes 
act,  section  sixty,  does  not  operate 
to  make  this  section  provide  the 
only  method  of  punishing  viola- 
tions of  the  illegal  sale  of  spiritu- 
ous liquors  in  Millville.  lb. 

33.  An  allegation  stating  the  sale  of 
ardent  spirits  is  sufficiently  defi- 
nite in  proceedings  to  enforce 
these  ordinances.  lb. 

34.  Where  there  is  no  objection  taken 
at  the  trial  to  the  manner  of  prov- 
ing an  ordinance,  and  the  magis- 
trate certifies  that  the  ordinance 
was  proved,  there  is  no  ground  for 
objection  on  certiorari  that  the  or- 
dinance was  not  properly  proved. 

lb. 

35.  The  intent  manifested  by  the 
passage   of  the  ordinance  was  to 
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restrict  the  unlicensed  sale  of  spirit- 
uous liquors  for  all  purposes.     lb.. 

36.  Where  a  sale  for  medicine  is  not 
within  the  ordinance,  it  is  still  a| 
question  of  fact  whet  Iter  the  sale] 
was  one  made  in  good  faith  fori 
medicinal  purposes,  and  if  no  er- 
roneous principle  of  law  is  ruled, 
and  there  is  evidence  from  which 
the  magistrate  might  have  found 
that  the  sale  was  not  bona  fide, 
there   is   no  ground   for  reversal. 

lb. 

6.  Charter  of  Newark. 

37.  Under  the  charter  of  the  city  of 
Newark,  a  violator  of  an  ordinance 
of  that  city  cannot,  without  his 
consent,  be  brought  into  court  for 
trial,  unless  by  a  warrant  or  sum- 
mons. Mayor,  &c,  of  Newark,  v. 
Murphy,  145 

38.  The  re-apportionment  acts  of- 
1878  are  public  acts,  and  do  not 
go  into  effect  until  July  4th,  and 
until  they  become  operative  the 
city  of  Newark  does  not  answer  to 
the  description  of  a  city  contain- 
ing more  than  two  assembly  dis- 
tricts, which  are  completely  within 
its  limits,  and  there  is  no  duty  im- 
posed upon  its  common  council  to 
divide  said  city  into  wards,  by 
virtue  of  the  act  of  April  5th, 
1878,  (Pamph.  L.,  p.  311.)  Gard- 
ner v.  Newark,  297 

See  Essex   Public  Road    Board, 
3,  4. 

7.  Charter  of  Passaic. 

39.  Commissioners  appointed  by  the 
Supreme  Court,  under  section  ten 
of  the  certiorari  act,  [Rev.,  p.  99,) 
to  make  a  new  assessment  of  the 
costs  and  expenses  of  regulating 
and  grading  a  street,  under  sec- 
tions nineteen  and  twenty  of  the 
charter  of  the  village  of  Passaic, 
{Pamph.  L.,  1871,  p.  619,)  have 
no  power  to  estimate  the  value  of 
land  taken,  and  make  allowance 
therefor  to  the  owner,  in  determin- 
ing the  amount  to  be  assessed 
against  him  for  benefits.  State, 
Ryerson,  pros.,  v.  Passaic, 


8.  Charier  of  Paterson. 

40.  The  corporate  authorities  of  the 
city  of  Paterson  have  the  power, 
under  the  provisions  of  the  char- 
ter, to  employ  associate  counsel  in 
defending  suits  against  the  corpo- 
ration, or  in  which  the  city  is  in- 
terested ;  the  hoard  of  aldermen 
are  sole  judges  of  the  necessity  of 
such  employment  in  any  particu- 
lar case,  and  the  exercise  of  that 
discretion  is  not  a  question  for  re- 
view in  a  court  of  law.  State, 
Hoxsey,  pros.,  v.  Paterson,  186 

41.  The  power  to  employ  associate 
counsel  does  not  involve  the  right 
on  the  part  of  the  city  authorities, 
under  the  guise  of  such  employ- 
ment, to  withdraw  and  take  out  of 
the  hands  of  the  city  counsel  any 
particular  case  or  class  of  cases 
and  to  confide  their  management 
to  others.  1  b. 

42.  The  act  passed  April  9th,  1875, 
{Laws,  p.  639,)  to  adjust  unpaid 
assessments  in  the  city  of  Patersun, 
is  a  remedial  statute,  and  will  be 
liberally  construed.  State,  Young- 
ster, pros.,  v.  Paterson,  244 

See  Action,  3. 
Bridges  5. 

NOTICE. 

See  Bills  and  Notes,  4,  5. 
Coroners,  3. 
Landlord  and  Tenant. 
Municipal  Corporations,  7, 12. 
Practice,  7. 
Statutes,  1. 
Tax  Sales. 
Vendor  and  Purchaser. 

OBLIGATIONS. 

The  fifth  section  of  the  act  relating 
to  obligations,  authorizing  a  suit 
against  the  representatives  of  a  de- 
ceased joint  obligor,  applies  to 
simple  contracts  as  well  as  to  spe- 
cialties. Thompson  v.  Johnson, 
220 

OFFICERS. 

1.  Acts  of  the  legislature,  and  ordi- 
nances of  city  councils,  or  boards 
fixing  the  terms  and  salaries  of 
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municipal  officers,  are  not  in  the 
nature  of  contracts  with  such  offi- 
cers. Love  v.  Mayor,  &c,  of  Jersey 
City,  456 

2.  The  legislature  may  authorize  the 
reduction  of  the  salary  of  the  city 
collector  of  Jersey  City,  appointed 
for  a  term  of  three  years,  during 
the  continuance  of  such  term.    lb. 

3.  If  such  officer  continue  in  office, 
receiving  warrants  for  monthly 
payments  of  his  salary  during  the 
term,  he  waives  thereby  all  objec- 
tions to  such  reduction.  lb. 

4.  The  resignation  of  a  public  officer, 
to  take  effect  at  a  future  day  named, 
when  accepted  by  competent  au- 
thority, is  valid  and  binding,  and! 
will  take  effect  according  to  its 
terms.      Whitney  v.  Van  Buskirk) 

463 

5.  A  prospective  appointment  to  pub- 
lic office,  made  by  a  body  which 
as  then  constituted  is  empowered 
to-fill  the  vacancy  when  it  arises, 
is,  in  the  absence  of  express  law 
forbidding  it,  a  legal  appointment, 
and  vests  title  to  the  office  in  the 
appointee.  lb. 

6.  The  power  of  appointment  to  office, 
when  executed  by  the  performance 
of  the  last  act  made  necessary  in 
its  execution,  is  not  revocable  with- 
out the  consent  of  the  appointee. 

lb. 

ORDINANCE. 

See  Municipal  Corporations. 


ORPHANS'  COURT. 

See  Executors  and  Administra- 
tors. 


PARTITION. 

].  An  act  of  the  legislature  purport- 
ing to  validate  a  sale  made  on 
partition  proceedings  by  commis- 
sioners in  a  court  having  no  juris- 
diction either  over  the  property 
or   the   owners,  is   nugatory,  and 

Vol.  xi.  2  s 


such    sale 
Goetschius, 


is   void.       Maxwell    v. 
383 


The  general  rule  is  that  the  legis- 
lature of  this  state  cannot  legalize 
any  judicial  act  that  is  void  for 
want  of  jurisdiction.  lb. 

,  On  proceedings  for  partition  by 
the  tenants  of  the  life  estate,  the 
remainder  was  ordered  to  be  sold, 
said  sale  being  prior  to  the  aot 
authorizing  the  sale  of  remainders 
— Held,  the  sale  was  void,  and 
could  not  be  made  valid  by  subse- 
quent legislative  action.  lb. 


PARTNERSHIP. 

See  Set-off. 

PLEADING. 

1.  In  pleading  a  foreign  statute,  it 
must  be  set  forth  in  substance,  so 
that  the  court  may  see  that  the 
right  or  liability  which  depends 
on  a  statutory  enactment  arises  by 
force  of  such  statutory  provision. 
The  averment,  "pursuant  to  the 
statute,"  without  setting  forth  the 
substance  of  the  statute,  is  insuf- 
ficient. Salt  Lake  Oily  National 
Bank  v.  Eendrickson,  52 

2.  The  replication  must  support  and 
fortify  the  declaration.  The  plain- 
tiff, where  an  evasive  plea  is  filed, 
may  re-state  his  cause  with  more 
particularity  and  certainty  in  his- 
replication,  but  he  must  not  de- 
part from  any  material  allegation; 
in  the  declaration.  lb. 

3.  A  departure  in  pleading  is  a  fault 
in  substance,  and  may  be  taken  ad- 
vantage of  by  general  demurrer. 

lb. 

4.  An  argumentative  plea  is  good  on 
general  demurrer.  An  objection 
of  that  kind  could  formerly  be- 
taken advantage  of  only  by  special 
demurrer,  and  is  now  available 
only  by  a  motion  to  strike  out.    lb. 


The  rule  that  judgment  on  demur- 
rer will  be  given  against  the  party 
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•whose  pleading  is  first  defective,"  10.  That  an  assessment  was  vacated 
applies  only  when  the  defect   in       on  certiorari  before  it  could  be  col 


the  prior  pleading  is  in  a  matter 
of  substance,  such  as  would  be 
available  on  general  demurrer.  lb. i 

6.  Upon  application  of  a  land  owner 
whose  dam  had  been  taken  down 
by  the  Essex  Public  Road  Board! 
in  constructing  a  highway,  an  al- 
ternative mandamus  was  allowed,! 
directed  to  said  board,  command- 
ing them  to  apply,  as  directed  by 
their  charter,  for  the  appointment 
of  appraisers  to  assess  the  dama- 
ges for  said  taking,  or  show  cause, 
&c.  As  a  return  to  this  writ,  the 
board  filed  three  pleas.  On  mo- 
tion to  strike  out,  it  is  held — 

1.  That  the  first  plea,  that  the  said 
dam  was  taken  down  by  the  board 
by  leave  and  license  of  the  rela-| 
tor,  is  bad. 

2.  That  the  second  plea,  that  as] 
compensation  for  the  taking  of  j 
said  dam  a  new  dam  was  erected 
by  the  board  for  the  relator,  and' 
accepted  by  him  in  full  satisfac- 
tion of  all  claims,  &c,  is  good  as 
a  plea  of  accord   and  satisfaction.' 

3.  That  a  plea  setting  up  a  former, 
assessment  for  taking  the  same 
property,  and  also  an  acceptance1 
of  the  award  so  found  as  compen-l 
sation,  &c,  is  bad  for  duplicity.' 
As  a  plea  in  estoppel,  it  should  I 
have  stated  all  jurisdictional  facts 
■directly,  and  not  legal  conclusions. 
As  a  plea  of  accord  and  satisfac- 
tion, it  is  argumentative.  Wheeler 
v.  Essex  Public  Road  Board,     138 

7.  When  the  suit  is  by  a  receiver, 
appointed  by  a  court  of  another 
state,  the  declaration  must  show 
the  grounds  of  his  right  to  sue 
officially.  Hurd  v.  City  of  Eliza- 
beth, 

8.  Nor  in  such  case  will  a  promise  to 
pay,  laid  as  being  made  to  such 
receiver,  cure  the  defect,  as  against 
a  demurrer.  lb. 

9  A  plea  which  professes  to  answer 
and  does  answer  only  part  of  a 
count,  is  good,  provided  that  part 
is  material  and  severable  from  the 
rest  of  the  count  as  a  basis  of  re 
•coverv.  Flemminq  v.  Hoboken, 
270 


lected,  is  a  sufficient  answer  to  an 
allegation  of  want  of  due  diligence 
in  collecting  it.  lb. 

11.  The  general  replication  de  injuria 
cannot  be  pleaded  to  a  plea  deny- 
ing or  amounting  to  a  denial  of 
the  plaintiff's  cause  of  action. 
Orofflin  v.  Jackson,  440 

12.  Objection  to  a  replication  de  in- 
juria cannot  be  taken  by  a  general 
demurrer.  It  can  only  be  made 
available  bv  a  motion  to  strike  out. 

lb. 

13.  A  plea  which  in  its  commence- 
ment professes  to  answer  the  whole 
count,  and  in  its  body  answers  part 
only,  is  bad.  lb. 

14.  In  an  action  on  the  case  by  the 
owner  of  chattels  leased  by  a  third 
person  against  an  officer  for  sell- 
ing them  under  an  execution 
against  the  lessee,  the  damages 
sustained  by  the  plaintiff  are'  the 
foundation  of  the  action,  and  a 
plea  that  the  officer  sued  and  sold 
only  the  right,  title,  and  interest 
of  the  lessee,  and  that  the  plaintiff 
had  not,  at  the  time  of  the  com- 
mencement of  the  suit,  and  would 
not  sustain  any  damage  by  reason 
of  the   premises,  is  a  good   plea. 

lb. 

15.  It  is  not  necessary  in  pleading  to 
state  the  consideration  of  a  sealed 
note.  Any  attempt  at  such  state- 
ment is  mere  surplusage,  and  not 
good  cause  of  demurrer.  Magie  v. 
Township  of  Union,  453 

16.  If  the  act  of  the  commissioners 
of  an  incorporated  road  district,  in 
making  sealed  notes  for  improve- 
ments, was  ultra  vires,  fraudulent, 
or  without  consideration,  such 
special  defences  must  be  shown, 
by  proof  of  extrinsic  facts;  and 
will  not  be  implied  where  the 
notes  set  out  in  the  declaration  are 
regular  in  form,  and  purport  to  be 
for  value  received.  lb. 

17.  The  erroneous  use  of  the  replica- 
tion de  injuria,  cannot  be  reached, 
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by  general  demurrer,  and  is  cured 
by  verdict.  Franklin  Fire  Ins.  Co. 
v.  Martin,  568 

See  Arbitration,  2. 


PRACTICE. 

1.  An  argumentative  plea  is  good  on 
general  demurrer.  An  objection 
of  that  kind  could  formerly  be 
taken  advantage  of  only  by  special 
demurrer,  and  is  now  available 
only  by  a  motion  to  strike  out. 
Salt  Lake  City  N.  B'k  v.  Hendrick- 
son,  52 

12.  Where  a  reference  is  made  at  the 
circuit  by  consent  of  parties,  neither 
party  can  file  a  dissent  or  excep- 
tions, or  have  a  trial  by  jury.  A 
motion  may  be  made  to  set  aside 
the  report,  as  in  case  of  a  verdict, 
for  legal  cause  shown.  Beattie  v. 
David,  102 

3.  A  foreign  corporation  is  liable  to 
be  sued  in  this  state,  on  a  contract 
made  in  this  state,  when  sum- 
moned in  accordance  with  our 
laws.  Nat' I  Cond.  Milk  Co.  v. 
Bran  denburg,  113 

4.  If  the  contract  sued  on  was  made 
in  this  state,  the  court  will  not, 
upon  a  motion  to  set  aside  the  ser- 
vice of  a  summons,  or  to  vacate  a 
judgment  by  default,  for  want  of 
jurisdiction,  inquire  whether,  in 
truth,  the  contract  was  made  by 
the  corporation.  Such  an  inquiry 
must  be  reserved  for  the  trial  of 
the  cause.  lb. ■ 

5.  A  judgment  by  default  will  not  be^ 
.  set  aside  because  the  copy  of  the 

summons  served  misnamed  one  of 
the  plaintiffs,  when  the  error  did 
not  mislead  the  defendant.         lb. ' 

6.  It  maybe  proper  ground  for  let- 
ting in  a  foreign  corporation  to 
plead,  after  judgment  by  default, 
because  an  honest  defence  was  not 
interposed  through  the  advice  of 
foreign  counsel,  bona  fide  followed 
by  the  corporate  officers.  lb. 

7.  The  rule  of  practice,  that  a  party 


calling  for  the  production  of  a 
paper  by  the  other  side,  on  a  no- 
tice to  produce,  and  inspecting  it, 
is  obliged  to  put  it  in  evidence,  if 
it  is  material  to  the  issue,  is  con- 
fined in  its  operation  to  the  trial 
in  the  course  of  which  the  paper  is 
produced  and  inspected.  It  does 
not  compel  the  party  to  put  the 
paper  in  evidence  on  a  new  trial 
of  the  cause  unless  he  again  gives 
notice  to  produce,  and  makes  in- 
spection.    Ellison  v.  Cruser,      444 

8.  A  demand  by  the  defendant  that 
the  plaintiff's  attorney  declare 
whether  the  writ  of  summons  or 
capias  was  issued  by  his  authority, 
and  the  plaintiff's  place  of  abode, 
does  not  stay  the  running  of  the 
defendant's  time  to  plead.  Whit- 
ney v.  Merchants'  Nat'l  B'k,       481 

9.  If,  on  such  demand,  the  plaintiff's 
attorney  refuse  to  declare  the 
place  of  abode,  or  so  long  omit 
that  his  failure  amounts  to  a  re- 
fusal, the  plaintiff  can  proceed  no 
further  in  the  action  without  leave 
of  the  court.  /J. 

10.  If  the  plaintiff  does  not  take  his 
judgment  by  default,  before  or  dur- 
ing the  term  next  after  the  de- 
fendant's failure  to  plead,  he  can- 
not thereafter  have  such  judg- 
ment, unless  he  first  rule  the  de- 
fendant to  plead.  lb. 

See  Amendments. 
Judgments. 
Verdicts. 


PREFERENCE. 
See  Debtor  and  Creditor,  2. 

PROMISSORY  NOTES. 
See  Bills  and  Notes. 

QUARTER  SESSIONS. 

The  county  sessions  is  competent  to 
try  the  offence  of  the  concealment 
of  a  murder,  defined  and  made 
punishable  by  the  twenty-first  sec- 
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tion   of    the   revised    crimes   act. 
State  v.  Hann,  228 

RAILROADS. 

There  is  no  legal  obligation  on  the 
part  of  a  railroad  company  to 
build  its  bridges  over  public  roads 
with  an  elevation  so  great  that  one 
of  its  employed  standing  upright 
on  the  top  of  a  car  will  not  be  en- 
dangered, and  consequently,  if  an 
employe"  while  thus  standing  in 
the  course  of  his  business,  be 
struck  by  one  of  such  bridges,  he 
cannot  recover  for  such  injury. 
Baylor  v.  D.,  L.  and  W.  B.  B. 
Co.,  23 

See  Taxes,  10,  11. 


RECEIVER. 
See  Pleading,  7. 

RECOUPMENT. 
See  Contract,  2. 


REFERENCE. 
See  Practice,  2. 

REPLEVIN. 

1.  Placing  a  levy  on  chattels  mort- 
gaged, by  virtue  of  process  of  dis- 
tress or  execution  against  the 
mortgagor,  is  not  such  a  tortious 
act  as  will  support  trespass,  trover 
or  replevin  by  the  mortgagee,  un- 
less the  levy  be  accompanied  by 
such  acts  or  conduct  as  evince  an 
intention  to  assert  under  it  a  right 
hostile  to  the  rights  of  the  mort- 
gagee.     Woodside  v.  Adams,     417 

2.  The  statute  (Bev.,  p.  971,  \  2,) 
which  provides  that  replevin  may 
be  brought  for  an  unlawful  deten- 
tion of  goods  and  chattels  from 
their  lawful  owner,  or  the  person 
entitled  by  law  to  the  possession 
of  the  same,  puts  the  action  of 
replevin  on  the  same  footing  as  an 


action  of  trover.  There  must  be 
an  actual  conversion,  or  a  refusal 
to  deliver  on  demand,  which  is 
evidence  of  a  conversion,  before 
the    detention    becomes   unlawful. 

76. 

3.  To  constitute  an  actual  conversion 
of  goods,  there  must  be  some  repu- 
diation by  the  defendant  of  the 
owner's  right,  or  some  exercise  of 
dominion  over  them  by  him  in- 
consistent with  such  right,  or  some 
act  done  which  has  the  effect  of 
destroying  or  changing  the  quality 
of  the  chattel.  lb. 


RESIGNATION. 


See  Officers,  4. 


SALE. 

1.  Where  there  is  a  sale  of  a  speci- 
fied quantity  of  grain,  from  a  mass 
identical  in  kind,  and  uniform  in 
value,  a  separation  of  the  quantity 
sold  is  not  necessary  to  pass  the 
title,  where  the  intention  of  the 
parties  that  the  property  should 
pass  by  the  contract  of  sale,  is 
clearly  manifested;  otherwise, 
where  the  articles  composing  the 
mass  are  of  different  qualities  and 
values,  making  a  selection,  and 
not  merelv  separation,  necessarv. 
Hurffv.  Hires,  581 

2.  The  defendant  bought  of  one  H. 
two  hundred  bushels  of  corn,  out 
of  a  lot  of  four  or  five  hundred 
bushels  in  H.'s  crib-house.  He 
inspected,  and  approved  of  the 
corn  as  it  lay  in  bulk,  and  paid 
the  price  in  cash.  The  arrange- 
ment between  the  defendant  and 
H.  was,  that  the  corn  should  be 
left  in  the  crib  until  it  was  hard- 
ened, and  then  H.  was  to  deliver 
it.  The  whole  lot  of  corn  was 
then  levied  on  by  the  plaintiff,  as 
sheriff,  under  an  execution  against 
H.  After  the  levy,  H.  measured 
out  and  delivered  two  hundred 
bushels  of  it  to  the  defendant.  In 
trover  by  the  sheriff — held,  that  a 
charge  to  the  jury,  the  two  hun- 
dred bushels  the  defendant  bought 
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not  having  been  separated  from 
the  entire  bulk,  no  property  in  it 
parsed  to  the  purchaser,  and  that 
the  whole  was  liable  to  levy  under 
the  execution  against  II.,  and  that 
the  defendant  was  liable  to  the 
sheriff  for  the  value  of  the  two 
hundred    bushels,   was   erroneous. 

lb. 


SALE  OF  LAND. 


See  Partition. 


SCHOOLS. 

1.  If  a  person  is  elected  district  clerk 
of  a  school  district,  and  act>  as 
such  clerk,  the  fact  that  he  does 
not  reside  within  the  district  can- 
not be  inquired  into  on  certiorari 
to  set  aside  the  school  tax.  State, 
Oorrigaia,  pros.,  v.  Daryea,  266 

2.  The  voters,  at  their  meeting,  must 
decide  how  the  sum  ordered  to  be 
raised  for  school  purposes  shall  be 
apportioned,  and  the  certificate  of 
the  district  clerk  must  show  that 
the  apportionment  was  made  by 
the  voters.  lb. 

3.  In  an  action  brought  by  a  teacher 
to  recover  of  the  trustees  of 
school  district  for  .services  as  teach- 
er, an  objection  that  the  plaintiff 
was  not  the  holder  of  a  proper 
teacher's  certificate,  in  full  force 
and  effect,  cannot  be  made  after 
the  evidence  is  closed  and  th 
cause  being  summed  up.  Sproul 
v.  Smith,  314 

4.  The  fact  that  the  teacher  was  em-1 
ployed  by  the  trustees  of  a  district 
which  was  subsequently  consoli-j 
dated  with  another  district,  willi 
not  bar  the  right  to  recover ;  the 
new  district  having  become  enti-i 
tied  to  all  the  property,  rights  and! 
assets  of,  and  liable  to  all  just, 
claims  against  the  several  dis-| 
tricts.  Ib.\ 

5.  The  action  must  be  brought  against' 
the  district  by  its  corporate  name, 
and  not  against  the  trustees  in  their 


individual  names,  with  description 
appended  of  "  Trustees,"  &c.      lb. 


SET-OFF. 

A  surviving  partner,  in  an  action 
against  himself  to  recover  a  debt 
which  he  individually  incurred, 
can  set  off  a  claim  of  the  firm 
against  the  plaintiff.  Johnson  v. 
Kaiser,  286 

2.  The  set-off  must  have  been  a  sub- 
sisting right  in  the  defendant  at 
the  time  the  action  was  com- 
menced, lb. 


SHERIFF. 
See  Executions,  6,  7. 

SPECIAL  LAWS. 
See  Constitution,  4,  10,  11,  22. 

STATUTES. 

1.  The  words  shall  have  been,  or  shall 
be,  in  the  act  passed  April  9th, 
1875,  to  heal  defects  in  public  no- 
tices, are  prospective  and  not  re- 
trospective. The  intent  to  make 
statutes  retroactive  must  clearly 
appear  by  express  words  or  by 
necessary  implication.  State,  Alden, 
pros.,  v.  Newark,  92 

2.  A  law,  framed  in  general  terms, 
restricted  to  no  locality  and  oper- 
ating equally  upon  all  of  a  group 
of  objects,  which,  having  regard 
to  the  purposes  of  the  legislation, 
are  distinguished  by  characteristics 
sufficiently  marked  and  important 
to  make  them  a  class  by  them- 
selves, is  not  a  special  or  local  law, 
but  a  general  law.  Van  Riper  v. 
Parsons,  123 

3.  Every  statute  must  be  considered 
according  to  what  appears  to  have 
been  the  intention  of  the  legisla- 
ture, and  even  though  two  statutes 
relating  to  the  same  subject  be  not, 
in  terms,  repugnant  or  inconsist- 
ent, if  the  later  statute  is  clearly 
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intended  to  prescribe  the  only  rule  Inns  and  Taverns, 
which  should  govern  the  case  pro-j!         Rev.,  p.  493,  \  50, 
vided  for,  it  will  be  construed  as|lInsolvent  Debtors. 

ling  tlie  earlier  act.    1  he  rule 


repe 

does  no!  rest  strictly  upon  the 
ground  of  repeal  by  implication, 
but  upon  the  principle  that  when 
the  legislature  makes  a  revision 
of  a  particular  statute,  and  frames 
a  new  statute  upon  the  subject 
matter,  and  from  the  framework 
of  the  act  it  is  apparent  that  the 
legislature  designed  a  complete 
scheme  for  this  matter,  it  is  a  leg- 
islative declaration  that  whatever 
is  embraced  in  the  new  law  shall 
prevail,  and  whatever  is  excluded 
is  discarded.  It  is  decisive  evidence 
of  an  intention  to  prescribe  the 
provisions  contained  in  the  later 
act  as  the  only  ones  on  that  sub- 
ject which  shall  be  obligatory. 
Roche  v.  Mayor,  <fcc,  of  Jersey  City, 
257 
See  Constitution. 
Crimes,  3,  4. 
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STATUTES  OF  NEW  JERSEY, 
(PUBLIC.) 

Animals. 

Rev.,  p.  20,  I  33, 

606 

Assignment. 
Rev.,  p.  36, 

419 

Certiorari. 

Rev.,  p.  99,  I  10, 

118, 

122 

Coroners. 

Rev.,  p.  169,  ?  26, 

160 

Corporations. 

Rev.,  p.  193,  I  88, 

113 

Crimes. 

Rev.,  p.  230,  I  21, 
Rev.,  p.  238,  U  61,  62, 

229 

259 

Criminal  Procedure. 
Rev.,  p.  282,  §  78, 
Rev.,  p.  284,  |  89, 

546 
171 

Distress. 

Rev.,  p.  309,  I  8, 

419 

District  Courts. 

Rev.,  p.  1300,  §123, 

128 

Ejectment. 

Rev.,  p.  327,  \  13, 

26 

Evidence. 

Rev.,  p.  380,  \  16, 
Rev.,  p.  387,  \  52, 

432 
432 

,449 
,449 

Rev.,  p.  500,  \  13, 
Rev.,  p.  504,  \  28, 

Insurance. 

Nix.  Dig.,  p.  435,  \  66, 

Juries. 

Rev.,  p.  581,  {  44,  567 

Landlord  and  Tenant. 

Rev.,  p.  575,  \  27,  133 

Legal  Holidays. 

Rev.,  p.  481,  564 

Limitation  of  Actions. 

Rev.,  p.  599,  U  26,  27,  322 

Married  Women. 

Rev ,  p.  638,  \  8,  27 

Mortgages. 

Rev.,  p.  708,  I  36,  424 

Municipal  Corporations. 

Rev.,  p.  711,  I  4,  144 

Rev.,  p.  1372,  §  72,  126 

Orphans'  Court. 

Rev.,  p.  770,  \  82,        285 
Rev.,  p.  772,  \  88,        285 

Partition. 

Rev.,  p.  805,  I  43,        385 

Practice. 

Rev.,  p.  849,  |  4,  483 

Rev.,  p.  868,  \  129,  434 

Rev.,  p.  869,  I  138,  113 

Rev.,  p.  884,  \  234,  482 

Replevin. 

Rev.,  p.  971,  \  2,         430 

Roads. 

Rev.,  p.  1003,  \  38,       307 

Sales  of  Land. 

Rev.,  p.  1045,  I  15,        94 

Schools. 

Rev.,  p.  1076,  I  38,  316 

Rev.,  p.  1076,  I  39,  316 

Rev.,  p.  1077,  I  43,  315 

Rev.,  p.  1081,  |  65,  91 

Rev.,  p.  1155,  §72,  597 

Rev.,  p.  1157,  I  78,  90 

Rev.,  p.  1160,  §  88,  605 

Rev.,  p.  1160,  §  92,  462 

Rev.,  p.  1160,  I  99,  559 
Rev.,  p.  1163,  §  109,  90,  105,  152 

Rev.,  p.  1165,  \  120,  111,269- 
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Rev.,  p.  1166,  |  125, 
Rev.,  p.  1174,%  153, 
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SUPPLEMENTAL  PROCEED- 
INGS. 

See  Executions,  2,  3,  4,  5. 


SURVEY. 
5ee  Evidence,  2. 

TAXES. 

1.  A  bond  and  mortgage  given  to  the 
trustees  for  the  support  of  public 
schools,  cannot  be  deducted  from 
the  valuation  of  real  and  personal 
estate  for  which  an  individual  shall 
be  assessed  for  taxes.  State,  Mont- 
gomery, pros.,  v.  Trenton,  89 

2.  In  view  of  the  act  of  April  17th, 
1876,  {Rev.,  p.  1193,)  no  claim  for 
deduction  from  taxation  on  account 
of  any  debt  secured  by  mortgage 
upon  lands  within  the  state  can  be 
allowed  by  any  other  than  the  as- 
sessor of  the  place  wherein  the 
lands  are  situate,  and  if  such  claim 
be  made  to  and  allowed  by  him, 
then,  in  lieu  thereof,  he  is  lo  assess 
the  mortgage  debt,  and  the  tax  so 
levied  is  to  be  collected  by  the  col-| 
lector  in  and  for  the  same  muni-! 
cipality.  State,  Cummins,  pros.,  v.l 
Jones,  105 

3.  An  assessment  for  taxes  will  not  be 
vacated  merely  because  only  onel 
of  two  tenants  in  common  was! 
named  as  owner.  Fleischauer  v.i 
West  Hobohen,  109! 

4.  The  action  of  commissioners  of 
appeal  in  changing  an  assessment' 
of  a  tract  of  land  by  city  lots  to  an 
assessment  of  the  same  land  by  the 
acre,  without  changing  the  value 
of  the  entire  tract,  does  not  invali- 
date the  assessment.  State,  Qurrie, 
pros.,  v.  Van  Horn,  143 

5.  Assessors   allowing    a    deduction, 


without  a  statement  by  the  tax- 
payer, under  oath  or  affirmation, 
are  liable  to  indictment  as  for  a 
misdemeanor.  State,  Wyckoff,  pros., 
v.  Creveling,  150 

6.  Under  the  act  of  April  4th,  1872, 
(Pamph.  L.,  1872,  p.  1182,)  Bishop 
Corrigan  can  claim  no  exemption 
for  land  to  which  he  holds  the 
title.  State,  Corrigan,  pros.,  v.  Dur- 
yea,  266 

7.  In  assessing  real  estate,  the  assess- 
ment is  not  invalidated  by  mistak- 
ing the  name  of  the  owner.  State, 
Poulson,  pros.,  v.  Matthews,        268 

8.  Where  the  relator  has  failed  to 
apply  to  the  commissioners  of  ap- 
peal for  relief,  the  court  may,  in  its 
discretion,  refuse  to  aid  him.     lb. 

9.  A  testator  bequeathed  to  his  son 
James  the  use  and  benefit,  during 
his  life,  of  a  certain  mortgage, 
given  to  him  by  said  son  upon 
certain  real  estate  in  the  township 
of  Princeton.  The  will  also  gave 
to  said  son  all  the  interest  due  on 
said  mortgage  at  testator's  death, 
and  on  his  death  the  mortgage  was 
given  to  his  children,  share  and 
share  alike.  The  will  further  de- 
clared the  bequest  of  the  interest 
of  the  mortgage  to  James  to  be 
special,  and  not  a  part  of  his  .share. 
James  claimed  a  deduction  for  this 
mortgage  from  the  value  of  the 
mortgaged  premises.  This  was 
allowed  by  the  assessor,  and  the 
mortgage  was  assessed  to  the  exec- 
utors of  the  testator.     Held — 

1.  That  the  mortgage  having  been 
given  by  the  will  specifically  to 
James  and  his  children,  the  exec- 
utors of  the  testator  have  no  title 
to  it  or  any  of  the  moneys  secured 
by  it. 

2.  The  mortgage  not  being  per- 
sonal estate,  in  the  possession  or 
control  of  tbe  executors,  cannot  be 
assessed  to  them.  State,  Gray, 
pros.,  v.  Leggett,  308 

10.  The  words  "  for  the  purposes  of 
their  road,  or  otherwise,"  in  the 
first  section  of  the  act  "  to  establish 
just  rules  for  the  taxation  of  rail- 
road  companies,    and    to    induce 
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their  acceptance,"  (Rev.,  p.  1 166,) 
construed  to  include  only  such 
property  as  may  be  necessary  or 
convenient  for  the  legitimate  pur- 
poses of  t lie  company  to  accomplish 
the  end  which  the  legislature  had 
in  view  at  the  time  of  the  enact- 
ment of  the  charter.  Slate,  D.,  L. 
&  W.  R.  R.  Co.,  pros.,  v.  Fuller,  329 

11.  The  exemption  in  that  act  from 
county,  township  and  municipal 
tax  of  a  tract  of  land  at  the  termini 
of  the  road,  not  exceeding  ten 
acres,  with  the  buildings  and  im- 
provements— held,  not  to  extend  to 
a  tract  at  a  terminus  which,  though 
bought  for  use  in  connection  with 
the  business  of  the  road,  was  not, 
when  the  assessment  in  question 
was  laid,  used  for  the  accomplish- 
ment of  any  of  the  purposes  con- 
templated by  the  legislature  in 
granting  the  charter ;  it  being 
then  leased  by  the  prosecutors  to 
a  private  person,  for  his  own  pri- 
vate business.  lb. 

12.  Deduction  for  mortgage,  or  debt 
secured  thereby,  shall  be  claimed 
by  the  owner  of  the  assessor  of  the 
township  wherein  the  lands  in  the 
mortgage  described  are  situate, 
and  must  be  allowed  when  the 
mortgagee  is  a  resident  of  this 
state.  Stale,  King,  pros.,  v.  Man- 
ning, 461 

13.  An  assessment  of  tax  on  the  stock 
of  a  national  banking  association 
in  this  state,  owned  by  a  stock- 
holder residing  in  the  city  in  which 
the  association  is  located,  cannot 
be  sustained  by  the  presumption 
that  the  stockholder  resided  in  the 
ward  in  which  the  association  was 
located.  It  is  the  right  of  such 
stockholder,  under  the  laws  of  this 
state,  to  have  the  assessment  in 
such  case  made  against  himself. 
Slate,  N.  W.  Nat.  B'k,  pros.,  v.  New- 
ark, 558 

See  Constitution,  24. 

TAX  SALES. 

1.  Where  the  record  of  proceedings 
on  tax  sale  of  land  is  in  this  court, 
a  writ  of  certiorari  may  be  used,  as 


auxiliary  to  the  former  writ,  to 
bring  in  other  parties,  lo  conclude 
them  by  the  record.  State,  Alden, 
pros.,  v.  Newark,  92 

2.  In  this  case,  objections  to  the  re- 
turn made  by  the  city  held  to  be 
waived  by  written  agreement  of 
counsel.  lb. 

3.  The  act  of  April  2d,  1869,  (Rev.,  p. 
1045,)  directing  that  proceedings 
iu  which  tax  sales  and  conveyan- 
ces are  founded  shall  not  be  ques- 
tioned collaterally,  but  may  be  at 
any  time  reviewed  by  certiorari,  &c, 
is  in  aid  of  the  ejectment,  and 
should  not  be  so  construed  as  to 
abridge  the  time  within  which 
such  action  may  be  brought.      lb. 

4.  Where  a  municipal  corporation 
has  undertaken  to  sell  real  estate 
for  taxes,  the  sale  will  be  set  aside 
unless  all  legal  conditions  prece- 
dent appear  to  have  been  per- 
formed. Fleischauer  v.  West  Ho- 
boken,  109 

TITLE. 

The  title  of  a  bona  fide  purchaser  for 
value  without  notice,  will  not  be 
affected  by  the  fact  that  his  grantor 
acquired  title  by  fraud  or  from  one 
mentally  imbecile.  Notice  that 
there  was  an  existing  lawsuit,  and 
that  the  title  would  be  contested, 
will  not  deprive  him  of  the  char- 
acter of  a  bona  fide  purchaser,  if 
such  lawsuit  has  no  relation  what- 
ever to  the  alleged  fraud  or  mental 
imbecility,  the  defects  insisted 
upon  in  the  present  suit.  The  de- 
fendant had  a  right  to  infer  that 
the  threatened  litigation  was  to 
proceed  upon  the  same  ground  as 
the  former  suit.     Drake  v.  Crowell, 

58 

TOWNSHIP. 

The  defendant  had  moneys  raised  by 
taxation  for  public  purposes,  which 
he  had  received  as  treasurer  of  the 
"commissioners  of  the  Belleville 
polling  district,"  a  governmental 
corporation,  whose  functions  were 
confined  to  a  portion  of  Belleville 
township.   Held,  that  that  corpora- 
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tion  having  been  dissolved,  it  was 
the  defendant's  duty,  under  "An 
act  concerning  townships  and 
township  officers,"  approved  April 
21st,  1876,  (Pamph.  L.,  p.  297,)  to 
pay  those  moneys  to  the  township 
treasurer.    Heckel  v.  Sandford,  180 


TOWNSHIP  COLLECTOR. 

1.  Under  section  thirty  of  the  act  of 
March  11th,  1866,  (Rev.,  p.  1160, 
\  88,)  a  township  collector  is  enti- 
tled to  receive  twelve  cents,  and 
no  more,  for  each  name  on  his  du- 
plicate, for  collecting  all  taxes  in- 
clusive, state,  county,  township, 
school,  poor  and  other  taxes,  ex- 
cept so  Far  as  the  section  has  been 
modified  by  subsequent  legislation. 
Demurest  v.  Inhabitants  of  New  Bar- 
bados, 604 

2.  The  words  "all  taxes"  in  the  sec- 
tion cannot  be  treated  as  distribu- 
tive, giving  twelve  cents,  or  less, 
for  each  name  separately,  instead 
of  for  all  conjunctively.  lb. 


TOWNSHIP  COMMITTEE. 

The  township  committee  are  the 
agents  of  the  township  only  so  far 
as  they  act  within  the  express  pro- 
visions of  the  law,  and  payments 
made  and  sanctioned  by  them,  not 
authorized  by  legislative  enact- 
ment, are  ultra  vires,  outside  of 
their  agency,  and  cannot  bind  the 
people.  Demurest  v.  Inhabitants 
of  New  Barbadoes,  604 


TRESPASS. 
See  Replevin,  1. 

ULTRA  VIRES. 

3ee  Municipal  Corporations,  7 
Township  Committee. 

VENDOR  AND  PURCHASER. 

The  title  of  a  bona  fide  purchaser  for 
value  without  notice,  will  not   be 


affected  by  the  fact  that  his  grantor 
acquired  title  by  fraud  or  from  one 
mentally  imbecile.  Notice  that 
there  was  an  existing  lawsuit,  and 
that,  the  title  would  be  contested, 
will  not  deprive  him  of  the  char- 
acter of  a  bona  fide  purchaser,  if 
such  lawsuit  has  no  relation  what- 
ever to  the  alleged  fraud  or  mental 
imbecility,  the  defects  insisted  upon 
in  the  present  suit.  The  defendant 
had  a  right  to  infer  that  the  threat- 
ened litigation  was  to  proceed  upon 
the  same  ground  as  the  former  suit. 
Drake  v.  Crowell,  58 

VERDICT. 

Where  the  jury,  by  their  verdict,  say 
"we  find  the  full  amount  of  the 
plaintiff's  claim,"  and  it  appears 
that  there  was  one  amount  claimed 
in  the  bill  of  particulars,  and  an- 
other on  the  trial  before  the  jury, 
the  verdict  is  not  informally  ex- 
pressed, but  is  ambiguous  and  un- 
certain, and  cannot  be  amended 
by  the  court.  Gerhab  v.  White,  242 


WAIVER. 

See  Escape,  3. 

Mechanics'  Lien. 
Officers,  3. 
Tax  Sales,  2. 


WARDS. 
See  Constitution,  10,  23. 

VOLUNTARY  PAYMENT. 
See  Debtor  and  Creditor,  2. 

WILLS. 

1.  Extrinsic  evidence  of  the  circum- 
stances, situation  and  surroundings 
of  the  testator  and  of  his  property, 
is  legitimate  to  place  the  court 
which  expounds  the  will,  in  the 
situation  of  the  testator  who  made 
it,  and  thus  enable  the  court  to 
understand  the  meaning  and  ap- 
plication of  the  language  he  has 
adopted  ;  but  the  testator's  inten- 
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tion  must  ultimately  be  determined 
from  the  language  of  the  instru- 
ment as  explained  by  such  extrin- 
sic evidence,  and  no  proof,  however 
conclusive  in  its  nature,  can  be 
admitted  with  a  view  of  setting  up 
an  intention  inconsistent  with  the 
writing  itself.  Griscom  v.  Evens, 
402 

2.  The  only  exception  to  the  foregoing 
rule  is  that  the  declarations  of  the 
testator  may  be  resorted  to  in  case 
of  a  latent  ambiguity,  which  arises 
where  there  are  two  or  more  per- 
sons or  things,  each  answering 
exactly  to  the  person  or  thing  de- 
scribed in  the  will.  In  such  an 
event,  parol  evidence  of  what  the 
testator  said  may  lawfully  be  ad- 
duced, to  show  which  of  them  he 
intended  ;  but  such  evidence  will 
not  be  allowed  to  show  that  he 
meant  a  thing  different  from  that 
disclosed  in  the  will.  lb. 

3.  The  testimony  of  the  scrivener  who 
drew  the  will,  that  the  testator 
came  to  his  house  with  the  items 
on  a  piece  of  paper  for  each  son, 
that  he  had  these  premises  marked 
on  it  "  my  Cropwell  farm,  contain- 
ing eighty-five  acres,"  and  that  the 
words  "  conveyed  to  me  by  the 
heirs  of  my  deceased  wife"  were 
not  on  that  paper,  but  were  insert- 
ed in  the  will  by  the  scrivener  as 
his  own  language,  which  he  used 
as  an  additional  description  to  dis- 
tinguish the  premises  from  the 
testator's  other  property,  is  illegal. 

lb. 

4.  Where,  in  a  deed  or  will,  words  of 
indefinite  signification  are  used,  as 
my  farm,  and  plantation,  and  there 
is  nothing  on  the  face  of  the  instru- 
ment to  qualify  them  or  limit  and 
apply  them  to  a  particular  subject 
matter,  evidence  of  extrinsic  cir- 
cumstances, matters  of  fact,  as  dis- 
tinguished from  mere  declarations 
of  intention,  is  admissible  for  the 
purpose  of  ascertaining  in  what 
sense  such  indefinite  language  was 
used.  The  office  of  such  testimony 
is  that  of  interpretation — to  find 
out  the  true  sense  of  the  written 
words  as  the  parties  used  them. 
When  such  evidence  is  received 


and  the  facts  are  either  admitted  or 
found  by  the  jury,  the  intention  of 
the  parties  is  to  be  determined  by 
a  construction  by  the  court  from 
the  language  of  the  entire  instru- 
ment after  the  sense  of  such  gen- 
eral words  has  been  ascertained  by 
the  extrinsic  proof.  lb. 

.  Whenever  the  intention  of  the 
testator  to  give  the  whole  as  an 
entirety  clearly  appears  from  the 
language  of  the  will,  whether  such 
intention  is  expressed  by  a  desig- 
nation, by  a  name,  or  by  abuttals 
or  other  descriptive  words,  addi- 
tional words  of  description  which 
prove  to  be  only  partially  true  will 
be  rejected  as  a  mistaken  descrip- 
tion, on  the  maxim  falsa  demon- 
stratio  non  nocel.  lb. 

.  But  it  is  an  erroneous  application 
of  the  maxim  falsa  demonstrate 
non  nocet,  to  suppose  that  an  enu- 
meration of  particulars  in  the 
description  will  in  all  cases  be 
overruled  by  general  language  in 
the  devise.  On  the  contrary, 
where  there  is  a  clear  enumera- 
tion of  particulars,  purporting  on 
their  face  to  be  designed  as  quali- 
fications of  a  preceding  general 
description,  words  of  general  de- 
vise must  yield.  lb. 

.  The  question  whether  language 
purporting  to  be  descriptive  is  a 
false  demonstration  and  to  be  re- 
jected as  such,  or  a  true  restriction 
of  the  more  comprehensive  words 
of  general  devise,  is  one  of  con- 
struction from  the  language  of  the 
will  to  ascertain  at  what  period  in 
the  descriptive  words,  the  descrip- 
tion of  the  premises  intended  is 
complete,  and  what  phrases  or  ex- 
pressions are  merely  superfluous. 

lb. 

.  The  distinction  is  between  those 
cases  in  which  there  has  been  a 
complete  description  of  the  thing 
given  and  a  subsequent  misde- 
scription as  to  some  particular 
connected  with  it,  and  cases  in 
which  that  which  is  subsequently 
connected  with  the  description  is 
so   connected  with   it  as  to   form. 
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part    of    the    description    of    the 
thing  given.  lb. 

9.  Another  rule  of  construction  is, 
that  if  there  be  a  subject  matter 
wherein  all  the  demonstrations 
are  true,  and  another  wherein  part 
are  true  and  part  false,  the  words 
then  shall  be  intended  words  of 
true  limitation,  to  pass  only  those 
lands  wherein  all  these  circum- 
stances are  true.  The  operation 
of  this  rule  is  to  qualify  words  of 
a  general  and  more  extensive  sig- 
nification by  the  additional  words 
of  limitation.  It  is  also  a  neces- 
sary sequence  from  this  rule  that 
where  the  description  consists  of 
several  particulars  of  different  de- 
grees of  importance,  that  subject 
matter  will  be  selected  to  which 
those  particulars  apply,  which  are 
superior  in  number  or  importance 
rather  than  that  which  corres- 
ponds with  those  of  a  lesser  num- 
ber or  of  minor  consequence.     lb. 

10.  Devise  of  "all  that  my  farm  and 
plantation  near  Cropwell  conveyed 
to  me  by  the  heirs  of  my  deceased 


wife,  and  where  my  son  Thomas 
now  resides,  containing  about 
eighty-five  acres,  more  or  less." 
The  testator  owned  two  parcels  of 
land  near  Cropwell — the  one  con- 
taining seventy-two  and  sixty- two 
hundredths  acres,  which  had  been 
conveyed  to  him  by  the  heirs  of 
his  deceased  wife,  the  other  con- 
taining fourteen  and  seventy-three 
hundredths  acres,  which  had  been 
conveyed  to  him  by  one  Abel  Lip- 
pencott.  These  two  parcels  ad- 
joined each  other,  and  had  been 
rented  and  cultivated  together  for 
many  years.  Thomas  resided  on 
the  first-named  parcel,  but  culti- 
vated and  used  both.  Held,  that 
only  those  premises  which  had 
been  conveyed  to  the  testator  by 
the  heirs  of  his  deceased  wife, 
passed  under  the  devise.  lb. 

See  Devises. 


WRIT  OF  POSSESSION. 
See  Landlord  and  Tenant,  1. 
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